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PREFACE 

The South Afnca Act, -which ga-^e to the Union of South Africa 
iW e.'ijfrtmc and tJu* hdincwoik of » touditulion, wag iwiwiofl 
m 1909 and came into ftmc m 1010 Before it camo into force 
thci-e appeaixnl a dclij'htful ‘‘kikli of the new tonslilulion bv 
the Hon, B H Biand vwiitk d The L’moii of Stnifh Afnca Ton 
years latei Dr Mciidtcd Nathan, K{\ published The Suulh 
African CoMmomwlth l>i Nathan's valuable work, to which 
we are greatly indebted ihiiljcratelv avoids details in ordei not 
to distract iitteiilion ftnni tlu m.nn inants uudei lonhidciarion 
Except foi a Mihinio Mistlm in Ahikaans by Dr* van Pittiin 
on The Proiincial Coumtl m Siuiitk Afrua, no otlu i book 

on South Afiictu) couHtitutiouHl l.iw han been published Since 
the publication of Di Nathan h laiok in 19I9> iifteiii Mais 
fruitful m vonstitutioiiftl devclopnient m South Afnca have 
elapsed NumcrouR constitutional cascR have oome befoK the 
cQurtfl, Orel sixtv aincndiueiitH of the Smith Afnua Ait have 
been passed by Pailiamcut, more than one liimdxed and lift\ 
statutory amiihRcutionn and mtei |m'tiitioiiH of the Ait hn\t‘ 
been made, the conRtitulionai coutioiwRiea of 1934 hQ^e been 
transplanted from tlie realm of politics uito actual law, nnd 
there have been other constitutionHl changen effected by elatutos 
and by the almost iiu^ici'ccptible growth of constitutional [iiai- 
tice, which call foi ehiiidatiou and disouHRion in a foimal 
treatise No apology, tlicicforc, is needed foi the publication ot 
a work on South ^Vfnean coiistitutioiial law 

This book uiniR to desente the law and custom of the Soutli 
Afnoan constitution, not on^ foi South Africans but iiIno foi 
those outside South Africa who may bo intcj-osted in cruatitu- 
tional law Bcanng in mind the enormous value of foiiii uiid 
precedent, w e have tned to combine in one volume, m uil fhobo 
ports of the book wheic they would be most practical and help- 
ful, the methods of comment and analysis, illustration by docu' 
meats, and elucidation by quotation fiom decided cases At the 
same we have endeavoured, by means of footnotes, to give 
the practical lawyer whatever assistance lay m our power An 
historical approach to a study of the South African constitution, 
to which considerable space has been devoted, is extremely 
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helpful to the student who wishes to understand some of the 
present-day constitutional and political problems of South 
Afnca There are mcidents in the history of Cape Colony which 
illustrate in an excellent manner constitutional evolution m 
the British Empire, e g the change from representative to 
responsible government In addition, the constitutional struggle 
in the South African Republic between the judiciary and the 
executive from 1884 to 1897 is full of information on the differ- 
ences between rigid and flexible coi^titutions, the various mean- 
ings of ‘fundamental laws’, and the doctrine of the -separation 
of the executive from the judicial power 

Certain divisions of the subject have been treated shortly, 
others with the greatest detail The former are topics which can 
readily be found in text-books on E n ghsh constitutional law , 
tlie latter are particularly South African We have been anxious 
to elucidate what is paiticularly South African, leaving other 
topics to those V orks on English constitutional law with which 
students of the South African constitution must necessarily 
be familiar 

The South African provincial system has taken up a con- 
siderable amount of space, for it was on experiment m Bntish 
systems of government An endeavour has been made to 
examme its working and to suggest reforms which may remedy 
its defects The method of governing the native races of South 
Africa — a umque system of benevolent despotism in what may 
be termed a democratic autocracy — ^has been explained Topics 
which some may consider to be outside the stnet compass of 
constitutional law, e g the nature of native law and the prin- 
ciples of Roman-Dutoh law, both of which exist side by side in 
South Afnca, have been dealt with. The object of the brief 
survey of these and allied subjects will have been attamed if 
those outside South Afnca arc thereby enabled to understand 
not only its system of government but also the administration 
of the branches of that government in the various aspects to 
which it presents itself to the European and coloured races of 
the Union 

We are conscious of numerous omissions, and of mcomplete 
treatment, of a scattered arrangement of many topics nnH of 
repetitions which have been unavoidable Perhaps these defects 
may be condoned m the light of a sympathetic consideration 
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of the difficulties of obtaining matenal There are no text-books 
which deal with the goveniiiienfc of the natives fiom a constitu- 
tional point of view , nothing has been written in South Afiica 
on administrative la>^ oi on the present position of the (lovcinor- 
General, on details of executive adminibtration oi on the consti- 
tutional relations of the Union with other states There is no 
book which might ha-ve guided us either in matters of practice 
or in methods of pic^entation On the practical woiking of the 
constitution, and on many other topics, lehance has had to be 
placed on infoi'ination obtained fiom officials and pohticians, 
from the close obsci\ation on the spot of the woikmg of pohtical 
and legal institutions, and fiom a detailed study of scattered 
cases, intricate departmental rules and legulationa and of 
government blue-books Great caic has been taken, for the 
sake of accuiacy, in cioss-ehocking and confirniing the informa- 
tion received If some day, some one, iibing a httle of those 
labours and researches as a basis, will wiitc the great work on 
the law and practice of the South African constitution foi which 
students, law j ei s, and politicians m South Af iica (and we venture 
to think, el&cw hcic) ha^ e for so long been w aiting, these labours 
will not have been in vain 

Without attemjitiiig to lecoid on e^ory occasion our obhga- 
tiou to autliore and autlioi itiee, w c ha\ e made every effort m the 
footnotes and the text to acknowleilge our souices We wish to 
thank most 8mcci’el,\ for their knid assistance and help all those 
others wlio liai'e genciouslv hol|»d ns Necilless to sny they 
bear no leaponsibility foi cilhcr facts w mteipretation in tlie 
volume To those inemlicis of the public seiMco of the Union, 
whose names ‘for reasons of pubhc jioUcj" ’ wei-e withheld from 
us, we wish to expicjs oiu deep sense of obligation for their 
unfailing couitc&y aiul then geneious consideration whenever 
we wrote to vaiioub departments of state foi information To 
othcis w ho&e names w'o mention w ithout their permission we owe 
an immense debt Without their assislcancc on matters of prac- 
tice, the title and scope of this book would have been different. 
To the Hon Jan H Hofmeyr, M P , the Mmister of the Interior, 
who read the manuscript of Chapters XV and XVI on the 
provincial councils, and suggested certain conections on matters 
oi fact and questions of practice, without making any comment 
on any of the views set forth, we express our smeere appreciation 



X PREFACE 

Mr Hofmeyr was a bnlliant adnuiufitrator of the Transyaal, and 
he IS probably the greatest hving authority both in theory and 
practice on the proTincial councils South Afnca will watch 
with interest his handling of the problem of their reform 
Mr Walter Poliak, advocate and lecturer m constitutional law 
at the Witwatersrand University, has given us his valuable 
assifltaneo freely and generously Dr H D J Bodenstem, 
Secretary for External Affairs, ha^ gone to much trouble in 
givmg us most valuable information on the official position of 
the (^vemor-General and regaidmg questions of the Union’s 
external relations On these topics, this book o^es more to 
Dr Bodenstem than any expression of our gratitude could con- 
vey Senator Hartog has given us the benefit of his experience 
of the senate and has always been extremely kind We acknow- 
ledge gladly our obhgation to him We wish to thank ^Ir J F J 
van Rensbm'g, Secretary of Justice, Mr A H Louw, Chief 
Electoral Officer, Mr 0 H C Hannan, Clerk of the Transvaal 
Provincial Council, the Secretar\ foi the Intenor, and the 
Impenal Secretary attached to the office of the* High Commis- 
sioner for South ^noa for mfomation supphed regardmg their 
respective offices and department We wish to make it clear 
that never has the shghtest hmt been given in any information 
afforded to us which might have been even remotely confidential, 
and novel has any one of thc^ who have assisted us given 
us his views on controversial topics WTieie views and opinions 
are concerned, nothing more has been done than to draw our 
attention to facts or decided cases which might affect those 
views To no peison can any responsibihty bo attributed for 
the facts and comments in this book except to the authors, 
who will appreciate any conimumcation di awing their attention 
to errors and omissions 

We acknowledge with thanks the pcimission granted us by 
the Government l^inter to copj poitions of statutes and of the 
Official Year Book of the Uiuon and of other government 
publications to Professors E H Brookes and R W Lee for 
permission to quote from their works We acknowledge our 
mdebtedness to the books of the Hon R H Brwd, Professor 
Arthur Berriedale Keith, Mr R P Kilpm, Dr Manfred Nathan, 
K C , Dr Gey van Pittius, Professor E A Walker, and Sir 
John Wessels 
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Finally, onr special thanks are due to the Oxford University 
Press for the provision of expert advice, ciiticism, and revieion, 
Tvithout which tins treatise would have been, mfiiiitely tlie 
poorer 

\V P 51 KENNEDY 
Januari/, H J tiOHLObBEBG 

1935 
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PART I 

HISTORICAL AND INTRODUCTORY 




I 


CONSTITUTIONAL DEVELOPMENT IN THE 
SOUTH AFRICAN COLONIES 

‘At the sea-end of the puncipal street ni Cape Town is a statue 
of van Riebeeck, and at the other end arc tlie Houses of Parlia- 
ment Betw een these tw o monuments of lironze and brick there 
hes ea invisible chain of two centuries Everyone who treads 
that sunlit thoroughfai'o is familiar with both the statue and the 
glaring red-brick Inuldings, but the chain of events that binds 
them mseparablv togcthci w covered nilh the dust of an un- 
romantic age The stor} itself scattered in the records that 
are stored in the vaults of the Houses of Failiament It is tho 
story of how the ‘(Council of Pohey * over which van Hiebeeck 
presided gave rise to all the highest courts of South Africa, and 
of how the movement for representative government began 
while the Council was 3 ct m existence and led m the natural 
course of events first to tho establishment of the Cape Parlia- 
ment and after^i'ords to the Paihamcnt of the Umon of South 
Africa ’ 

This opemng paragi aph of an excellent little w'ork^ describes 
picturesquely the continuity of constitutional history and brmgs 
us with one sweep of tho ^icn fioni the first constitutional body 
in the dawn of iSouth Afiican history to the existence of a parlia- 
ment under a modern constitution 

Before tho estfiblishment of the Union there were in South 
Africa four coloiiiofr oujoimg rcsjionsiblc government, to-day 
their places are taken by four political provinces entirely sub- 
ordmate m legi'ilativo power to the ])arliamcnt of the Union 
Unlike the charactoiistio in the formation of certain federations, 
when the constituent pioA inecs 01 states Rurrender some of their 
powers to the newly created feiteral state and retam their own 
constitutions in a modified form the constitutions of the four 
South African colon7efl ucre cm tho establishment of the Union 
completely and nrevocablv swept away, nothmg now remams 

'BP Kilpin, Th< liomancf of a CWotiwI Paihament (Lozulon, 1930), p 3 
The best and most m linliil\ nc count ofthocaily hwtorj is to bo found m E A 
WalJcer, A Hiatoty of South \fnen (Tendon, 192S) 
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of them m the constitutions of their geographical counterparts 
m the XJmon Yet these four colomes contributed certam fea- 
tures to the constitution of the XJmon and brought much from 
their own constitutional devdopment to the construction and 
formation of the Union into which they were eventually so 
completely merged 

In this chapter we flha.11 trace m each colony m turn its 
individual constitutional development, discussing the political 
n.nH governmental, rather tha.Ti ^e ]udicial and legal aspects 
(for ^e latter are best dealt with in subsequent chapters) ^ As 
we proceed, we shall emphasizie any special features which might 
be recognized later in ^e South African constitution In the 
next chapter we shall take note of the forces and tendencies that 
drove these four colomes inevitably towards the formation of a 
Umon, In this manner we shall come to a fair knowledge ot tho 
nature of the law and custom of tho present constitution, befoic 
discussing it m detail, and we shall have provided a necessaiy 
outlme of the development of pohtical institutions m South 
Ainca 


1. The Cape of Good Hope 

The constitutional history of the Cape falls mto four distinct 
periods (i) Dutch East India Company control, (u) British 
crown colony government, (ui) Representative government 
and (iv) Responsible government 

(i) Dutch East Ivdvi Company Control The beginnings of a 
‘ council of policy ’ are to be found in a meetmg which took place 
on board van Riebeeck’s ship on December 30, 1651 Vatv 
Riebeeck had sailed from Hollfuid earlier that year as the fir^t 
commander of the Dutch East India Company at the Cape He 
had under his charge three ships, and directly subordinate to 
him were three master-manners, who were first assembled in 
mid-ocean durmg the stress of a rismg storm to decide upon 
an immediate ‘policy’ It is not clear whether van Riebeeck 
was instructed to act only witii the advice of a council oi 
whether a council was ever officially nommated by the company 
It seems more hkely that this procedure was a custom always 
foUow'ed by officials of the company *If there waa one custom 
which the Company placed above all others, it was that wher- 
* See Chapters XVU asd XVIH 
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ever its flag flew its repre^^entatives should frequently take 
counsel together No expedition noflcM-'t no '<hip, no settlement, 
was without its council of responsible ofticmls, and no official 
ever questioned this hdlutciri piactioc ^ 

This council of policy existed m vai lous forms until the British 
occupation of the Ca]ic At hrst it sat m the fort elected on the 
foreshore of Tabic Ba> , and for a long time it i etained all the 
characteristics of the ship s emincil uhich it Imcl oiigiiially been 
It legislated by means of jiroclamation The council passed 
resolutions which were signedby the moml^ers . when of sufficient 
importance, they were road in the form of piocUmations from 
the balcony outside the foit s council chamber, and then pla- 
m prominent jilaccs These proclamations with their 
quaintly phrased preambles throw reveahng sidelights on the 
problems of those days and from them we can see clearly the 
prmciplcs underlying the early admimstiation of the Cape 
Van Biebeeck had cxjihcit instructions precluding any idea of 
colomzation The duty enjoined upon him was simply to build 
a fort and plant a garden which would serve as a refreshment 
station ^ The administration was essentially that of a trading 
company concerned with the xffiyBioal and moral welfare of its 
servants NevorthclcHs,the early beginnings of a native pohey are 
seen in one of the iirocliuuations ‘should any one ill-treat, beat, 
or push a native — whethei lie be nght or w rong — ^he shnll m the 
presence of the lattei icccivc fifty lashes Soon, however (m 
1657), nine servants of the comiiany received their discharge 
as free colonists with jK'fftiission to settle on the farms which 
had been allotted to tlu ni This step immcthatcly distmguished 
the (.‘a^ from the othei ilejiiendencics of the company 
The first separation of jiuUcial from executive and legislative 
functions had oc< iirred « ve.ii eailiei (165(5), and when the com- 
pany’s servantH wc»c giuiitiHl then ficedom, fimt one and later 
several of thcir niimbci Iwaiing the title of biugher councillors, 

^ Kilpm, The Romance of « Colomal PafUament, p 0 The firat moeting and 
all aubsequont. meetings opcnul njth tUrpruyerBljll kno^ as ‘van RicAweck's 
prayer’, which, ’^hom of itw ntUiaious to tho “wild and brutal people of the 
Cape”, and its almost pnlhettt appeal Pur nssistanfo in the promotion of “tho 
greatest mtorosts of ihe Jluhh Fast India Company ", is atiU road everyday 
of the eeaaion in the Union Reiuvfc' (ihid , p 4}, and in the provincial eouncila 
For the text of tho jnrKlcin foiinof thiepiavtr, seein/ni, p 326, note 3 
' le plaatcied, placarded ui [wsttdiip 

* Ibid , p S 


Ibid , p 10 
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were required to Bit with the oouncil, augmented as it was by 
the addition of the constable of the fortress and two oorporal'i, 
to hear coses affecting the people at the Cape ^ This court of 
justice gradually evolved into the supreme court of the Capo of 
Gtood Hope In 1674 the old fort was demolished and the council 
sat in the castle Two years previously m 1672» the comnicindei 
of the Cape had been raised to the rank of governor ® 

It IS necessary to refer to the company’s system of admuiisti .1- 
tion The sovereign power of the Dutch Hast India Company 
was vested m a ‘council of seventeen* directors presided ovci 
by each director m turn This council of seventeen sat 111 
Holland, directed the processes of oommorce and controlled the 
appointment and dismissal of officials Hi Batavia there sat a 
council of eleven, better known as the ‘council of India’, Vihich 
administered the affairs of the company’s seven depcndcncicri 
in the East, including the Cai>e The procedure and mtc'inul 
arrangements of this council of India were copied by the 
governor’s council of pohey at the Cape The Cape had ikj 
formal constitution, and its procedure and its composition di>' 
pended entirely upon unwritten usage or convention, on diHCon- 
nected instructions from Holland or Batavia, and on memoiaiida 
left by one governor for another, not unlike the meinoiandrv 
sometimes left by one British governor for his successor ^ 

The states-general of the Netherlands legislated but seldom 
for the colomes, for it delegated its functions to the chartered 
companies of East and West The governor-general of Btitavia 
with the advice of the council of Lidia, issued statutes foi tlie 
Cape, which, if locally promulgated, had bmding foice until 
superseded or abio^ted by disuse The law of the Capo con- 
sisted, therefore, of the common law of Holland, or Ronian- 
Dutch law, brought to the Cape by van Ricbeeck, the statutes of 
Batavia promulgated at the Cape, and the enactments of the 
local governor sitting with Ihe council of iiolicy, as ucll as 

' Kilpin, The Romanw of a Colontai ParlxarMnt^ p 14 It -was only a£t(*r 
this separation of duties that the ordinary council, which dealt with the 
legislative and executive side, can Iw called tho ‘council of policy* Slo 
W Bulge, Colonial and Fortifpi Law (Ixindon, 1907), vol i, p 100 

* G- M Theal, Hialory of Souih Africa Mon 1796 (l<oadon, 1006), vol ii, 
p 363 

* A Todd, Parlvunentary GootmiMni w tho Biitxi^ C'olome# (London, 1894), 

p 660 
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the earlier resolutions of the commander-in-council ^ To-day, 
the common law of South Afnca w still llie common law of 
van Rieheeck (now sujierseded in ite,motliei eountry) though it 
has been substantiallv modified by conditions and the iiaasagc 
of time, while a few oiilj’ of the external stfitutes above i*eferrcd 
to are occasionally relied on in the coiiits * 

As the population of the Cape gicw by emigration from 
Holland and France, its requirements became greater than the 
council of policy could bv itself direct The scttlci's had 
spread beyond Capetow n and the colony was divided mto four 
districts These distncts ueie under the su])CTvision of district 
boards presided over by landdrosto’, the forerunners of present- 
day magistrates® Many of the multifaiioua administrative 
duties of the magistrates to-day, as well as the fact that they 
are the representatives of the Union government m certiiin 
respects, may be tiaced to the initial step of makmg these 
landdrosta the district adinuustrative representatives of the 
government m the eaih da>s of the Cape The landdrost hod 
on his board six men called ‘heemraden*,* appointed by the 
council of policy from hats of bmghcre diawn up by the board 
on the expifj* of its term of offi<» evtjiy two years The boards 
performed fiscal and nuuucti>al duties m their respective dis- 
tnets, and had a certain amount of taxmg power They also 
acted as courts of jnstici* in civil cases of limited jurisdiction, 
then decisions being subject to appeal They had no onmmal 
junediction, but acted as a kind of grand jury and sent their 
landdrosts as public pioseciitors before the court of justice at 
Capetown m eases that came from their respective districts 

^ See B W r^t o, fnliiitliulion to Jtofnan Dutch Law (Oxford, 1931), pp 9, 
27-8, Biirgt Colo/iial tunl fnnufu Lou, \ol i p 116, J L W Btook, ‘The 
Xew Statutes of Tn«liji nl IIh lajK** (South African Lnu' tlovmal, vol xzioi, 
p 328) Silhcrhauir v tan Umlu (IHOfi) "> Senile 211 , (1809) 0 Moo P C N S 
310, 10 £ K 7 Ml (ls70) LINS 1*> p 8 Klatnlcn pnwied in Holland m 1580, 
1594, and 1001 hlill dt fun «i poMiim of Iho Ihw of inle&tnto succession for the 
Union of South Afru n T or the fonuation nnil acceptunce of Roman-Dutch 
Jaw into South Afrien, sec llio Hlftiwlawl works of J W Wessels, Htatory of iht 
Roman Dwh^ Law (Grnhnmstown l‘K)8), Lee, Inlroduciton to Boman-Dutch 
Law , and tnfi-a CTinpiei XV FTl J Vohune i of tho Statutes of Hie Cape of Oood 
Sope contaim a roUe< tion of ‘Platnats and othei legal enactments, front the 
estahlishTnent of the Coloiiv in to its surrender by General Janssens to 
Sir David Baird m 180(5, wJihIi Kliilliaie, uiiolly or in part, the ioroe ol Law' 

* Beo tnfra, Chayiler \ I II I 

• See mfra. Chapter II J J * Bet} note 3 on p 33 infra 
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Up to the year 1786 the supreme court of justice consisted 
entir^y of tlm officials and members of the council of policy 
sitting with burghers m ^lost cases. In 1786 this court was 
reorganized so as to consist of twelve judges, half of whom were 
selected from officials and the remainder from the burghers The 
whole court sat m the trial of every kmd of case No special 
salary was attached to the office of judge, because the burgher 
judges did not wish to be dependent on the government m any 
way This court tried all civii oases that were above the juris- 
diction of the landdrosts’ courts, and cnminal oases that aiosc 
throughout the colony It also acted as a court of appeal from 
the lower courts, its own decisions being subject to appeal to the 
high court of Batavia ^ There were other legal institutions such 
as a debts registry, a board of oiphanmasters, and an advisory 
burgher council sittmg m Capetown This burgher council 
developed into the Capetown municipal council, and was the 
first of all municipal institutions m South Africa ‘ 

The British occupied the Cape m 1795, but the colony was 
handed over to the Batavian Bepubho in 1803 The authorities 
m Holland then sent out Jacob de Mist, an accomplished and 
bnlhant scholar and statesman, to set the government of the 
Cape on a proper footing He at once proceeded to make the 
council of pohey a national representative institution no longer 
dependent on the company, and answerable only to the govern- 
ment of the Repubhc * But when tho Cape was on the point of 
obtaining representative government, it fell once more undei 
the British The council of pdicy now passed away, but it 
appeared under another name a generation later 

Much doubt still remams as to the exact powers of the Dutch 
governors They acted on aJmost every occasion ‘by and witli 
the consent of the council’ (to adopt a pecuharly British phrase), 
but on one occasion at least mstructions were received fioin 
Holland permittmg the gov^nor to set aside the decision of the 
council if he deemed such a step necessary * 

‘GW EybeiB, Select CoruttiuliOTuil Documenia Itttutraltng South African 
Etatory, J795-1010 (London, 191S), p zxiii 

* Kilpin, Tht, Romance of o Parlmmcnt, p 28 

* Q M Thoel, Progreaa ^ South Afnca tn the Century (Londem, IQOl), p 81, 
gee tho JHemorcmdufn of J A do (van Riebeeck Society, Capetown, 
1920) 

* Eyboro, Select Conatttutxonal Documents, p xix 
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The fundamental feature of the Dutch administration of the 
Capo was ‘to pay nioic attention to i\hat nas duo to or 
belonged to the Company than nhat uas thic to or belonged 
to others’ yet from this jxjiiod of lu-^toiy aie siii viviila by no 
means ummportant in tlio ])reficnl administiution of South 
Africa 

(ii) Bntiah Crown Colony (loiernmeni This stage of govern- 
ment was characterized b\ the al^lutc anti sole lesixinHibility 
of the governor for all actn of government He \\ as subject only 
to the government of the United Kmgtlom All the 3>o\i ers of 
government, civil as well as mihtary, weic vested in him by 
Instructions issued in 17<)0 He aboii'thed the powers of the 
district boards and acted without the assistance of any advisoiy 
council Yet hia rule gave no cause foi eonijilamt — a curious 
contrast to a later state of affairs tn 1820 a large body of 
British settlers known as the 18i0 Settlers «ii rived They soon 
took a leading part in the demand for repivsentative govern- 
ment In the year 182.’ the Biitwh govemoi at the Cape was 
suddenly provided with an advisory coimcil The exact reason 
for Its establishment jh htill a mystery, and it is still impossible 
to know ^ho first leeomincnded it, or to decide how ‘it arose 
on the ashes of the C'oimcil of Policy’ 

‘What IS of gicnlri constHitionce m tracjiig the continuity of parlia- 
mentary in-stftutioiiH m thi' C wntot» Mi Kilpm, 'is an mtcresting 
letter to the C'olorn.il itt l>cmnin^ Stn’ct fitim un old Dutch ofiBoial 

named Andrics Muil< i w ha li was it'pimtod in ThcaVs Records and then 
lost sight of Mulld II South Aiiitan b\ buth, hud not only hold ofEioe 
under the Dutch Ldst Indiu (Viiiijwiii, but jiad unco boi’n a member of 
the Council at MitiiMii .SuIimhju* ntlv ho had tukni office under the 
British Oovornmr ut n1 1hi C.ifK and while on ii holulny in Genova m 
1822 — beforo iithi r th( ( a|M oi Now South Woles had been granted an 
advisory council Jk liiul ixt.ivion (o t'xpii*sHnn opinion on Capo affairs 
“To trust till' CidMinoi (’oiiunamlii-iu Chief with the full pmver of 
govemmg i». quite th( hisl w.i\ hi lactlulK leinaikid in the letter, 
“but ery British < oUnii il I am not luislukcn, ^^en (hbraltar, has the 
benefit of a charter My opuiion is that tho Go\ emor oi the Cape should 
have a council given to a‘.sist him ami discuss everything that may con- 
oem tho colony but in cnvi* the mnjonty w(*io to advise contrary to the 
Governor’s mind or projjosition lie should not be bound to submit and 
act agamst what he thinks hf , but the dineimt opinions and protocol of 
the council must bo set Ix^oie fhetii'sof Bis Majesty’s Ministers at home 
who may judge “ In other w nixl-*, Mullci suggested that a council should 
^ Kilpm, Tht. Romance oj a Coionial Patlia/tient, p 25 
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be estabb^ed at the Cape, ftiTT»lar to the old council of policy which he 
know the Dutch East India Company had found necessary, to enhghtou 
or curb a headstrong Governor 

This letter is of the utmost importance On May 2, 1825, the 
first council was appointed *to advise and assist in the admini* 
stration of the government ’ of the Cape This council consisted 
of the chief justice, Sir John Truter, one-time secretary to 
the council of pohey under the Batavian government, the secre- 
tary to the government, the second-in-command of the forces, 
the deputy quartermaster-general, the auditor-general, and th(‘ 
colonial treasurer The council was presided over by the 
governor and met behind clc»ed doors It was neither a lopic- 
sentative nor a popular assembly It had m reahty no pou cr 
at all, not even by a majority vote , but if the governor acted 
agamst a majority vote of the council, he might be requiied to 
give satisfactory reasons to the secretary for the colonies Tins 
practice was similar to that under Butch occupation 

Theal and most other historians assert that this advisor \ 
council was appointed as a result of a commission of mquiiy 
which was sent out from England m 1823 This commission sat 
at the Cape for more than three years and made important sug- 
gestions regardmg finance and justice, resultmg m the creation 
of resident magistrates in place of landdrosts,* the introduction 
of the jury system,® the reorganization of the supreme coiiit,* 
and the adoption of English rul^ of procedure and evidence ^ 
But historians do not explain how the commission of inquji> 
which sat m 1823 came to suggest an advisory council in 1825, 
when it only completed its re^rt Loi^ after the first council u as 
appointed ‘It seems to be more than a coincidence that the 
constitution of the council very closely followed the hues of the 
old Council of Policy so quaintly suggested by Andnes Muller,’ « 
though it must not be forgotten that advisory councils in the 


' Kilpin, Tht Romanct of a Cohntal Parltament, p 35 
! Ordi^nee M of 1827 . Ordinance 41 of 1828 

®oyaI Charter of Justice, 1832, supereedingtho Charter of 1827 Tlie 

Clovelopmentof the judicial eyatom m the four colomea is doolt with infra, m 
^pter xvn I, as its diecusaoxi m this obaptor would detract from the 
continuity of institutional development which is hero attempted 

Knglish rules of evidencowere inteuduced by Ordinance 72 of 1830, proto 
dura m t ivd coses was dealt with in the Charter of Juatieo, 1832 

Th»„>port™<kt=d 
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colonies were by this tune ^eii-established institutions ^ The 
ordinances of the Cape, as they were now called, were drafted 
by officials and buhinittcd to the chief justice foi his legal 
opinion If passed bj tho connoil the orrlmauccs came into 
operation if and when they were sanctioned by the goveinoi 
Legislation took the foi in of Ax OsniXANcn of His Excellency 
the Governoi in Coiuicd 

This form of govcinmcnt wan, however, entirely unsatisfac- 
tory to the colonists, and ceitain occurrences intensified their 
dislike of the system In 1827 the govemoi submitted two 
ordinances to the council stating that the colonial office required 
them to be passed befoic a fixed date In 1828, on account of 
the governors diffcix>nccs with the chief justice, the governor 
was instructed to dispense with the services of the chief justice 
as a councilloi of the Cape government In the same year the 
services m a smiilai cajiacitv of the chief justice in New South 
Wales were also dispen-'Cd with® In that ycai also Fairbaim, 
editoi of tho fiist South Aliicau ncwspapci The Commerctal 
Advertiser, started a series of attacl^ denouncing the council aa 
a mere screen to covei the actions of the govemoi , and encourag- 
ing the colonists to lav claim Ui representative government A 
petition of 1 000 signatures wiw sent to the house of commons * 
The next two vacancies ni the council w eie filled by two colomsts, 
Sir John Trutei the ictiUHl chief justice and the mtcrestmg 
Captam Andiies Stockensiioin No sooner hod the latter taken 
his seat when he declaied that the Council, a'< a step towards 
reform, was the gieatcst insult that could have been mflicted 
uponthecoimiioiiscn>eof am counti>’* In iSJihewasforced 
to resign Tho news of the fieedom proposed to be gianted to 
the slaves, with what wa^ eoii^wleicHliiteuflicicnt compensation, 
angered the colonisth still iiioie and nmlcd them in meetings of 
protest and m {leniands foi lepicbcntativc government When 

^ Sec, eg, InMiuftuMi*. lo CNiuial Juiit'. IlHiidv gii\i»mor of Quebec, 
December 7, 17S3, miIkhi 2 ‘\ou nit m tho next plnco to nominate and 
establish a Council in nsxi'.C miii in tho Aclinini&tnitiou of Go%ominent’ 
W P M Kennexly, Tnaltc, and Docunientb of the CamdtoH Conatitu- 

Iton (Oxfonl, 1930), p 13 

* E Sweetmaii, Aiu>tiahan Vonttifulianal Deielopment (Molboumo, 1925), 
pp 65-6 

* This petition uas tho subject of a drbeto m tlie Biilish liousc of commons 
cm May 24, 1830 (Sco bets fitfetl Conatitutional Documents, p 30 ) 

* Eilpin, 3'fic Xtomame oj a Colonial PmUamsHt, p 49 
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Sir Benjamin D’Urban arrived m 1834, he hronght with him 
a reformed oonatitution ^ This marked the be ginnin g of parlia- 
mentary government in South Africa and the first real separation 
of legislative from executive powers 

Under the new constitution there was to be an executive 
council of five officials, and a l^slative assembly consisting of 
these five offi cials and five or more nominated colonists Iiegisla- 
tion now took the form of ‘Aiff Obdinanob, Enacted by the 
Governor of the Cape of Good Hope, with the advice and con- 
sent of the Legislative Council thereof * The popular appoint- 
ments were for life 

The pubhc was very critical of the new assembly Its debater 
were held behmd dosed doors but the people clamoured for 
admission and this concession was eventually won Soon the 
popular dissatisfaction with the form of government again gi ew 
to ftlArming dimensions In 1849 (such was the state of popular 
hostihty towards the legislative council) mob law prevailed in 
Capetown and the governor conld not assemble the council All 
hut one of the unofficial members had reaped, and the goveinoi 
had no quorum In 1850 the secretary for the colonies proposed 
to give the Cape representative government on the geneial lines 
drawn up by the attomey-geneml of the Cape, Wilham Portei , 
leaving the legislative council itself to draw up the details of the 
new constitution After a stn^le concerning procediiic and 
pohey, the task was accomplished and the council hold its liNt 
sittmg on October 14, 1863 

(m) RepresentaUve Oovemmmi When representative govern- 
ment for the Cape was being discussed in the turbulent days of 
1849, it soon became apparent that neither the English iioi Iho 
Dutch colonists would be satisfied with nominated legislator ^ 
The new constitution contamedtwo houses, both of which wen* 
elected The upper house, the tegislative council, was the fiist 
upper house in the British Empire to be entirely elected ® 

' Kilpm {Tht Romance of a Colonvil Parhammit, p 61) has an interesting 
desrnption of the govemor’a firgt pubhc appearance ‘Troops lined the Hti’ccl”*, 
and by the time Hie Excellency arrived at Government House the Advisorv 
Council end a large number of expectant inhabitants had assemblnl to hem 1 Ik 
Instructions read After being sworn m by the Chiof J uatice, Hia ExoclU-nt y w 
mtroduced to the membeis of the Council and several others His Coinniiasion 
was then read aloud, end long before it had been finished all who were prewnt 
realized that with its reading the Advisory Council had come to on en«1 ’ 

* The suggestion that the upper house should be elected was first iniwh by 
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The procedure adopted for the granting of the constitution is 
interesting m view of subsequent ea'ents The orovTi issued 
letters patent authorizing the governor with the consent and 
advice of the Legislative Councir to pas** an ordinance defining 
the coMtitution of the colony subject to ceitain limitations 
This ordinance was passed on April 3, 1852, to take effect on a 
date to be fixed by the Queen-in-Counci] Tt was amended and 
confirmed by an order m council dated Maich 11, 1853, to take 
effect on July 1, 1853 The fifbt meeting of the first parliament 
held on African soil took place at (‘apetown on June 30, 1854 

Both houses w ere elected on the same franchise The difference 
m their composition la} in the qualification for election The 
franchise was low A male adult of any coloiii who was a British 
subject and occupied pi opertv to the value of 125 or drew a 
salary of 1:50 per annum or of £25 per annum w ith free board 
and lodgmg, could be registered as a \'oter * I'his low qualifica- 
tion allow ed a small portion of the native and coloured popula- 
tion to secure the vote, a nght which became of the greatest 
possible importance in the subsequent makmg of the South 
African constitution, which was nearly a stumblmg-blook to 
union, and which was eventually entrenched m the South Africa 
Act * It became also the subject of one of the very few appeals 
to the pnvy council smeo Union * 

Members of the house of assembly were to possess only the 
qualifications of ortbnaiy electors, but members of the upper 
house, the legislative council, were to be not less than thirty 
years of age and w ere to posses a high proj^erty qualification 
‘No person shall be qualified to be elected a member of the said 
Council who shall not be the owner for his own use and bene- 
fit of immovable pio]HTtv of the value of £2,000 of sterlmg 
money, over and a])ovc all siiccial conventional mortgages affect- 
mg the same ’ This particular provision has its counterpart 
m the South Afiica Act ^ 

The house of assembly had forty-^ix members, and the legisla- 

Sir Jolm Wyldr, C J, in ii inpirwnimdino dated Jiino 10, 1848, see ibid, 
p 85 

^ Sertion 5 of Ordinnnie 30 of 1812 as amended by order m council dated 
March 11, 1853 (The Cape of Oooil Bopr Constitution Ordinance) 

• See sections 35, ^6, 17, and 162 of 8 Ed vu, c 9 (The South Africa Act, 

1009) ’ Hrr v Ndobe, [1030J AD 484 

* Section 20 (r) of tlie Soiitli AfiKS Art, 1008 
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tive council fifteen members The former was elected m two- 
member constituencies, Capetown alone being a four-inember 
constituency The council was elected m two constituencies, to 
form which the Cape was divided mto a western district and an 
eastern district Nearly eighty years later discussion began 
as to whether it would not be advisable to divide the Cape 
mto two aiTTii]fl.r divisions for purposes of provincial go^clll- 
ment 

The executive government remained in the hands of a bntls 
of high officials, the chief of whom could sit and take pait in 
debates in either house, but without the right to vote 
The new constitution contomed unique features The uppei 
house was the only colomal second chamber ever given the i ight 
to increase as well as to decrease expenditure and taxation,' and 
it was the only colomal second chamber to share with thu ]ovi oi 
house the advantage of penmttmg members of the exocutl^(' 
to Bit and speak in it without bemg elected * 

The power of the legislative council is referred to by Mi 
Kilpin 

^ The Cape of Good Hope Coneiztntion Ordinance, 1853, proMilrd 
80 It shall not be lawful for the House of AMorabljr ortho Lcgisliitivo C'uiiii 
cil to paee, or for the Governor to esaont to, any bill appropriating to t lir 
public 8er^ ico any sum of monoy from or out of Her MajCKly’s n \ ('Uik 
W ithin tho eaid Colony, unleee the said Qo\ emor, on m lx hiiU 

shall drat have rrrommenclccl to the Housoof Aaspinbl^ to make pm\ imuii 
lor the epecific public sm ico towards which Biiih money jr oppFropnatnl 
and no part of Her Majesty’s re\cnuo vithm the (uul Colon} shiill Ix' 
muod except under the authority giNcn by the GiAWnor of tin wuil 
Colony clirocted to the public trpawirer thereof 
88 In regard to all bills ixlativo to the granting of supplies to Hci Maji'st \ , 
or th* vropoKitvon of any 'onpoei, rate, ot x»cnn»Ty IxcmVcn -nprm tin ui 
habitants, and which bills shall bo of Rurh u luituro that if billn simil ii lo 
thorn should be proposod to the ^poi ml Parliament of Great Tliilinii xml 
Ireland such bills would, by tho law anil custom of Parliament, n 
quired to originate in the House of Commons, all such hills shall oiigiiuiti 
m, or be by tho Govomor of the Cape of Goutl Hope mtroduciHl into tin 
Mouse of Aesembly of tho said Colony Pro\iclcd tliat tlio Legislnlui 
Council of the said Colony, and tho Govomor thereof, shall i-OBiwetwcIv 
have full power and authority to make m all siieh bills such amendinriil>, 
as the sajd Council and the said Goveronr ahoU xcapeetivoly Togard 
needful or expedient, and the said Council and Iho said Governor nmv 
respectively return such bills, so amended, to tlio House of Asseinblj oi 
the Legislative Council 

* Section 47 of tho constitution provided that no person holding an ofTice of 
profit iindor the crown shall be chgible for election to the legislative asscniblj 
This bad been a source of great disaetififaction with the colomsis 
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*It IS not surprising’, ho writes,' ‘to find tlie Upper Ifonso constantly 
asserting ils authority In tlio firot acs-«on it tlucw down the gountlot 
on its right to aim nd money bilU by making pro\nsioii m the Appropria. 
tion Bill for certain e\pi lulituiu which the (jovemor Jind not askc rl foi 
and did not wont Tlie l]ous>c of Answnblv , afraid of aihuitling the prni 
ciple, rejected the tunindmont and when the Council, bent on establish- 
ing its position, £intiU\ iclumed the Bill willi a meshage to say that the 
Bill had “dropptxl ’ the Speaker retaliated bv' tJimwing it on tlio floor 
of tho House Ti\hen Parliament was prorogntd a fi'w days later the 
Governor admitted that tho Council was tjmte within its right in mcreaa- 
mg or decreasing tlu' amount of mone\ bills, but pointixl out that it was 
not competent for oitlioi Hou*^ to propose expcndituiv without the 
sanction of the Ooi ernoi liim-jf If Years later* Sir J H d© Villiers, whoi 
President of the Council, held that, although in accordance with the strict 
letter, it wea not in accordance with the spirit of tlic constitution for the 
Upper House to increase tho amount of a monev bill * But the Council 
waa never dit,buadcd from exercising its potent right of reducing sums of 
money voted by tiie Lower House for public sen id's, and on several occa- 
sions (18<5d, 1899, 1907) it asserted its authority by cutting down partial 
appropnation bills b\ at h'or.t half of tlio amoiuit required On other 
occasions, more numerous than generally Kupposed (1879, 1883, 1886, 
and 1888), it createrl alarm bs mlucmg items in the annual estimates of 
expenditure, wiiile on another and atiU moro celebrated occasion (1907) 
it withheld supplies entin l\ and brought about tho fall of the Jameson 
Govenunent As a hoiisi of n*\ iim it was, in tho begmnu^g, even more 
prone to assert its right, arid so nssKlnoiKlv performed its constitutumnl 
duties os a “chock and a to the House of Assembly that 

durmg the fii'st ten \( ar-- of its exist«ace it amonded or rejected nearly 
half the bills sent to it from lliol IkkU ’* 

It waa not tho assertion nf jiowers by the council that made 
representative goveniiiient a failure at the Cape During the 
first session of the yiew (wilmiiient Ihc system itself pomted to 
failure A >CAr later the h'gi'‘l.xlive council asked for responsible 
government A motion was pa'i'ied which declared ‘that m the 
opmion of this Council the pimcipal oiheers of government 
should he appointed In the govcinoi fiom among the members 

' Kilpin, 'f'/ie Jio7r}onrr of « ('ttfnnitil F'liifrainiHt p 81 

* 1881 Any nllornunn to n inmiri lull was eoiisiilered by the assembly a 
breach of its p^^^leges (See (Uipf A *>» »iW«/ Voff», September, 1870 ) Tho Cape 
obtained responKible EONCiiiincnl in J872 hut the constitution of 1872 did not 
affect the provimons of htxtions SO and 88 (nferitsl to supra, p ]4noto 1) of 
the constituljnn of 1S~7 

* Section 60 of iho Simth V t, I'lCW, takes this power of increase and 

even amendment awnv fuuii (lie iipjier Iioik^^ 

* Ooiiiparo tile ntmiia po^ilmii of the* iippcu Ikjiisc aith the position of tiie 
senate m tho L'mon of South Ativii mid eco n^ia. Chapters IX and XI 
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of both Houses, and that they should hold office only so long 
as they possess the confidence and can ensure the co-operation 
of the Legislature ’ ^ The reason for the failure of representative 
government is to be found m the fact that as long as the execu- 
tive was not responsible to the legislature there were bound to 
be deadlocks between those two organs of government By 1 867 
it was abundantly dear m the Cape that the activities of these 
two bodies were culminating in a paralysing deadlock, for the 
treasury had been consistently spendmg more money than the 
legislature had authorized 

It is remarkable that the first important step towards respon- 
sible government was taken by the government of the United 
Kmgdom which urged upon the colony the adoption of that 
form of self-government A bill was introduced in 1871 but jt 
waa rejected by the council, m 1872 it was agam mtroduced 
and passed the council by a majority of one vote The hostility 
of the council was due to the cross-currents of the disputes 
regarding the wider question of a South African federation, dis- 
putes with the Orange Free State regarding the newly disooveiecl 
diamond fields at Kimberley, the question of the annexation of 
Basutoland, and the demand by the Eastern 3?rovmce of the 
Cape for separation ^ 

(iv) Respons^le Oovemmeni No great ohange in the form, 
effect, and power of government has ever been made with so 
httle legislative solemmty as Ibe change from representative to 
responsible government m the British colomes In the case of 
the Cape, even the parliament of the United Kingdom took no 
hand m the transformation To^, discussing the same point, 
writes ‘The introduction of responsible government into the 
British Colonies was an event which it required no legislative 
process [of the parhament oi the United Kingdom] to effect or 
ratify It scarcely necessitated any alteration in the govcmoi s 
commission and instructions The only definite change in 
the royal instructions waa to provide that henceforth the mom- 

standing that, upon their ceoamg to retaon the confidence of the 
popular branch of the legislature, they should resign office 

^ Minutes of the Cape of Good Hope Z/igjsiBtive Council (No id), p 1 

• E A Walker, Lord de ViUtera and Bt» IHme# (London, 1925), pp "lU ff 

• Todd, Parliamentary Government *» the British Colonies, pp 28 if 
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The statute which gave the Cape responsible government is 
the foUowmg 

ACT NO I OF 1872 

I reserve th%s. Bin for the SigmficaUon of Her Majcsitf'e pieasure 

Hxksv Babkly, Governor 
Goimrument Houeoy 
Cape Town, 18 June 1872 
(Assented to— 28 Nov 1872) 

ACT — ^To amend the Ordmonco mactotl on tho 3rd of Apnl 1862, 
by the Governor of tho Colony of tho Capt of Good Hope, with tho 
advice and conflcnt of tho L^cJati\o Coimcil Ihorcof, intituled * An 
Ordjnance for Constituting nPorltamont for the said Colony* 
WHBBBAa it IS expedient, m ordra^ to the introduction of tho system 
of executive adnumslration commonly called Beeponsibh Government,^ 
to amend m certain rospocta the Or^iancc* moctod on tho third day 
of Apnl, in the jear 1862, by tho Governor of the Cnpc of Good Hope, 
with the advice and consent of tho Legisladvo Council Iheffeof, in- 
tituled *An Ordinnnco for Coublitutuig a Pailiument for tho said 
Colony* * Be it enacted by the Governor of the Cape of Good Hope, with 
the adince and consent of the Lcgislaiire CouncU and House of Assembly 
^ureof, as follows 

I Teom and after tho taking effect of this Act, tliero shall bo m 
tins Colony a certain office to bo called tho olllcu of * Commissioner of 
Grown Lands and Public ork-»*, and a coitoin othei olHce to bo called 
the office of ‘ Sccretaiy foi Nativ c Affairs ’ » 

H The persona to hold tho said oiBecs rospectiv cly nhallbc appointed 
by Her Majesty the Queen, and Rball hold other during her Majesty’s 
pleasure, and shall be charged with &uoh duties os Her Majesty shall 
from tune to time assign to thrm 

III The following ix*rsons holdmg ollieos of profit under Her 
Majesty tho Queen fiholl bt' iligiblo, if othi'rwjso duly quahHcd under 
the provisions of tho Ordinance efoicsuid, to be clootod ea members 
of the Legisfativo Councif, or tfio fCousc of Assembry that is to 

^ Certain important pliraso? m this hlatuto hu\ e been italioiscd 

* Under ropresentatixo guxonunont tlio foniutin xvns the same as that under 
responsible govemment Diinni; lifSH Dtcro Jtiia a lUpartum from the usual 
fonnula, for a reason unknown, in ihi foiiu of cnrutincnta Tho formula used 
in 1888 was ‘Bo it enacted by the Fnibament of the Capc' of Gk>od Hope m 
ParliBiDSiit asRSmblod, as follows ’ 

* These offices wore now offices presided over by mimsteis of the crown The 
full list of Jive offices is mentioned m section HI, and these worn filled by the first 
oabmet mmistots oppomted in Afnca, nomely J C Molteno, prime minister 
and colonial secretary, H Wlutc, treasuTer, J H (afterwards Lord, and the 
first ebirf justice of tho Union) de ^ilhors, attorney-general, C Aborcrombio 

commiasioneT of public w orks . C firownloo, secretary for native afiairs 
A ministry of agriculture was added m 1893 (Act No 14) The Act of 1893 usee 
for the first i-.imw m the hisloi y of the Biituh Empire tho words ' primo minister * 

O 
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say, the Colonial Secretaxy, the Treasurer of the Colony, the Attorney- 
General, the Commissioner of Croim and Public Works, and 

the Secretary for Native AfBaira Frovidec) always that it shall be law- 
ful to appomt to any such office as aforesaid any person bemg already 
at the timo of such appointment a memb^ of the said Council or the 
said Assembly 

IV It shall be lawful for any person hobjmg any of the offices m the 
third section of this Act mentioned, and being likewise a member of 
either (House] to sit and take part m any debate or discussion which 
may arise m the House whereof he does not ha|^en to be a member 
but it shall not be lawful for any such office to vote on any proceeding 
izL such House whereof he shall not be a n^onibv ^ 

V VI Vn Vm (Tncidcntai matterg ^ salaries, Ao ] 

IX This Act shall commence and taka effect wluai so soon bk 
the Governor shall by proclamation deciloje that Her Majesty has 

X This Act may be cited for all pilrposes as the Constitution 
Ordinance Amendment Act, 1872 

It may be seen from this statute that the transformation from 
representative to responsible government was effected by the 
words ‘duriDg Her Majesty's pleasure* The pleasure of the 
crown ^aa to be exercised according to the view of the conduct 
of mimstera taken by the assembly This act which may bo 
termed a ‘fundamental law * is an aniencimg one only, and it 
was enacted by the colomal parliament itself Thus a far-rcach- 
mg constitutional revolution was effected quietly, by a change 
of phrase, by the fiction of a formula 

‘The result of this great constitutional iHfQiTjj • writes Todd *k 
bricd> tins tliat, while tho governor of a cok,jiy under the parliameiitni ^ 
system remams. as formerly, personally responsible to the Crown, through 
the Secretary of State the members of big executive council, w ho are 
his constitutional odviserB, now share— and, so far as the colony w eon- 
cemed, entiiely assume— the responaibiiity, which previously devoKed 
upon tho governor exclusively, of frammg the pohey of tho local go\ c ni- 
ment , of embodying the same in measures for the sanction of the legis- 
lature, and of superintending and conHolluig all public affairs thiough 
the approjinate dopaxtments of state m the colony ** 

The form of constitution outlined above continued until the 
estabbshment of the Union of South Ajfrioa in 1910 


* Cf a similar section (62) of the South Afnc- Ant lOOO 
® See infra. Chapter HI 1 ’ 

» Parhamentary m BrvtuA CfoUmtea, p 40 For a careful 

summary of events^mg to- msponaible govbmment in the South Afniun 
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2. Natal 

The Cape woa the first South Afncan colony to obtain repre- 
Bentative institutions, and it is only natural that the representa- 
tive institutions granted to the other colonies should follow the 
Capo model both in the ni.innei of then establishment and m 
their development And this mdecd was the case Natal was 
connected with the C^ape more closely than the other colonies, 
and its development was along similar Imes The battles were 
fought in the Cape and their results were achieved m Natal 
without much trouble 

The early history of Natal does not throw much light on the 
constitution of the Union The lattei stages are a little more 
instructive, but excepting foi the pioviRions of the law I'elatmg 
to the powers of the lieiitenant-govemor as supreme chief of the 
natives, the constitutional history of Natal has very httle of 
importance to ^Indents ot the South African constitution There 
are six wcll-maiked peiiods (i) a committee of management, 

(u) a ^Volksraad' , (iii) a distjictof the Cape , (iv) a crown colony , 

(v) representative go^ cniment , (vi) responsible government 

(i) The Comnittee of Management Quito unconnected with 
the government either at the Cape or m the Umted Kingdom, 
a small number of Biitisli settleis congregated round Port Natal 
m 1835 for hunting and trading piu poses They appomted a 
committee to manage their affairs, to levy a few small taxes, 
and to perform such public duties as w cre entailed m granting 
and distributing among themselves the land they found lying 
waste and unoccujned In 1838 thw embryonic government was 
destroyed by the lua^sacie of ucaily every settler by Bingaan, 
the Zulu kmg, in retaliation foi an attack on him by the colonists. 

(ii) The ‘VolUraad Poi ic.isons that need not be given at 
length here, theic left C’ape Colony during the years following 
1836, m what was known as the ‘gicat tick’, a laige body of 
"Dutch farmers Thej had been dissatisfied with the absolutism 
of the govemoi ’s rule, with the lack of protection against native 
attacks, with the madequate compensation for the slaves that 
had been released, and foi other Tcasons which may be found 
m any colonial history ^ Towards the end of 1838 a Volksraad 
or ‘people’s council’ had been ^tablished at Pietermaritzburg. 

‘ EybeiB, Select Comtitulional Documcnif, documontB 92, 100, 106, and 107 
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The Volksioad consisted of twenty-four elected members, one 
of whom was the president It acted also as a court of appeal 
for the more serious cnzninal o^ences tned by a landdrost and 
the Six heemiaden with whom we are already famihar Capital 
cases were tried before a jury of twelve Draft laws were sub- 
mitted informally to the sm^ population for approval 

(m) A District of ihe Cape The parhament ^ the Umted 
Kmgdom did not recognize the republic, and legislated for it ^ 
In 1843, after a proclamation by the governor of the Cape, Sir 
George Napier, annexing the territory to the Cape, troops took 
possession of it Till 1847 the governor and council of the Capo 
legislated for Natal as a district of the Cape, passing special law s 
and setting up municipal and judicial institutions on the Cape 
model Bioman-Dutch law was mtroduced m 1846 ^ 

(iv) A Crown Colony ^ 1847, by letters patent, an advisoiy 
council of three nommated officials was established to act with 


a lieutenant-governor This system lasted for the short space 
of nine years Natal’s distance and isolation from Cape Colonj 
made it inevitable that its local aifaira should be separately 
administered, and m 1856 it was formally granted the status 
of a separate colony 

(v) RepreserUativeCovemmej^ The Charter of Natal® gave tho 
colony a legislative council m 1866, consistmg of sixteen mem- 
bers, of whom twelve were elected and four nominated The 
elected members were chosen by eight electoral counties or 
boroughs returning one or two members each Natal was tho 
only colony in South Africa to adopt peculiarly British appella- 
tions in its local government, but few of them remam at the 
present day The franchise qualification was substantially the 
same as that in the Cape The governor and council were 
empowered to alter the constitutaon granted by this charter and 
could pass legislation ‘for the p^ice, order and good government 
of the said colony, provided that the same be not repugnant 
to the laws of England’ * 

Natal, however, had to consolidate her borders On the south- 
west she obtamed in 1860 a cession of territory from the Pondo 

1 0 & 7 Will IV, c 57 
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ohief In Znluland, on the north-eastern border, the experiences 
of the Cape Colony with the native tribes wore repeated The 
Zulu war broke out in 1879 and ended by the removal of the 
chief Cetewayo to the C^jie Colony A British resident was 
appointed, but tlie actual government of the territory was left 
in the hands of seveial indcpiaident chiefs until 1882, when it 
was restored m part to Cetewayo On his death, in 1884, a party 
of burghers from the Transvaal helped Dimrulu, his son, to 
conq^uer his rival, and received in recognition of their servicea 
a gift of the territories of Utrecht and Vryheid, where they pro- 
ceeded to set up a separate government under the name of the 
New Bepublic In 1887 the British government recogmzed the 
New Bepublic (which was afterwards incorporated in the Trans- 
vaal), but annexed the remainder of Zululand This was followed 
m 1895 by the further annexation of Amatongalond, which lies 
north of Zululand between Swaziland, Portuguese territory, and 
the sea Up to 1897 these temtones were administered by the 
Bntish government on lines similar to those followed in Basuto- 
land In that year, howevei, this jxilicy was abandoned, and 
Zululand was added to Natal just as the Transkeian temtones 
had been added to the Cape Colony 
In 1902, after the second Boer war, the distnots of Utrecht 
and Viyheid w'ere detached from the Transvaal end included 
in Natal The existence of Natal as a sepaiate and self-governing 
colony IS thus seen to be one of tlie du’ect consequences of the 
great trek The piesencc ot a white community there was itself 
the result of the iiatuial cxpan't^ion of settlement, and Great 
Bntain only asserted sovereignty ovei it, because she could not 
allow a port on the load to India to come under the influence of 
a continental pow ei So f ai as pc^iblc she restricted the growth 
of the new territory In the \'nst wall of the Drakensberg on the 
west, she found and adopted the one natural frontier m South 
Africa , and on the north-cast she took the Tugela and Buffalo 
rivers as being the best boiindaiics available But just os m the 
Cape Colony, she found herself drawn farther and farther along 
the eastern coast, without po^bihty of stopping, until, finally, 
her borders met the southern fiontiei of Portuguese East Africa 
Bepeated attempts had been made to obtain responsible 
government, but there were difficult pioblems of colour and 
defence to overcome If the Bntish troops were withdrawn, 
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Natal’s 30,000 whites would be at the mercy of 400,000 Zulus 
If the natives were given a franobise, the whit^ would be 
swamped politically If they were not given a franchise, their 
Tights might be disregarded There were ui Natal 25,000 Indians, 
brought to the colony for labour purposes, who were demanding 
an education test for eleciom Iii course of time the Europeans 
might find themselves without any political control m a temtory 
in which they had hoped to establish a white cmhzation, and 
one that was predominantly British, for most of the Dutch 
colomsts had left for the Transvaal It was this colour question 
that brought mto the constitution of Natal its first really im- 
portant features as far as modem South African constitutional 
law is concerned 

An ordinance of 1849 preserved the power of native chiefs to 
try cases between members of their tribes according to native 
custom ^ The early traders and hunters m Natal had gathered 
round themselves a number of native retamers, and had acquired 
m the eyes of the natives a status of petty chieftainship Later 
the heutenant-govemor assumed the title of supreme chief of 
the native tribes, a position and title now held legally by the 
governor-general of the Umon * As supreme chief he had an 
absolute authority He did not in those early stages rely on his 
council for advice in native affairs The whole position is clcaily 
set out in the Native Administration Law of 1 87 5 and its amend - 
ment of 1887 Under these enactments the governor could 
appoint European adnunistiutorB of native law as well as natu'e 
chiefs or other native oificeie to preside and exercise authority 
over and administer justice among natives livmg under native 
customs withm certam defined districts These persons had 

‘ Ordinance 3 of 1849, wpeolod by Orainonre 26 of 1875 Boe Chui)ii.is 
XVII fiundXVin 3 ^ • j 


Soe section 147 of the South Afwoa Act, 1900 , and eootion 1 of the Nati\ i» 
Administration Act (No 38 of 1927), which, ae amended by section 2 of Act 
No 9 of 1929, reads as follows Tlie Goveroor-Genoral shaU be tho supreim 
ohirf of all Natives in the Provinces of Natal Transvaal and Otongo Vreo Slate, 
and shall in any part of the said Piovuiusb bo vested with all such rights, 
uumunities, powers and aathontiee in respect of all Natives as are vested m 

Province of NatsJ » The preamble to Orfmante 
3 of 1849 (referred to m the text) mentions 'the Liootanant-Oovemor, whom 
^ several ^tive chiefs and tribes have Jutherto regarded as their Supremo 
C^ef, and to whom they have voluntarily yielded the same respect and 
obedience which they have been accustomsd to yield to Supremo Chiefs of 
their own race’ (Bee Chapto XXV 1 ) 
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power to decide civil disputes bct^icon native and native, their 
decisions being subject to appeal to the native high court All 
matters and disputes in the nature of civil cases between natives 
living undei native lai\ shall be tried according to native 
lai^s, customs, and usages foi the tunc being prevailing, so far 
as the same shall not be of a nature to woik some maiufest 
mjustice, or bo repugnant to the ^ttled prmoiples and pohey 
of natural eciiuty Ciimmal matters were tried before the 

ordinaiy courts of law in the colony, but there were certain 
political and other ofienccH of a public nature, such as faction 
fights, which might be tiied m the native high court ® 

The native high couil; consisted of a j udge, sitting, if necessary, 
with assessors chosen from chic^, administrators, or other native 
ofiScers * ’From this court there was a further appeal to a court 
of appeal consisting of a suxireiuc court judge, the secretary for 
native afiama, and the afore-mentioned judge of the native high 
court The members of this court of appeal were m 1887 
appomted to a board with two magistrates or justices of the 
peace, having power to alter natave law after having obtained 
the consent of the governor and the legislative oounoil Jn form 
the alteration was made by proclamation under the governor's 
Signature The board drew up a remarkable code of native law 
which obtamed the sanction of the legislative council m 1891 • 
The sections rcfeirmg to the powers of the lieutenant-governor 
in his capacity of supremo chief liavo been extended to the 
greater portion of the Uraon by an enactment of the Umon 
porhament ® 

^ Section a of tho Na(i\o Adininistration Ordinonce, No 26 of 1875 Cf 
section 11 of NiitiNe AcbniniHtruliou Act, No 38 of 19J7 {infra, Chapter XVIII 
3) The lattci oct I'ciicnlod Orclinanci JO of I87u 

^ Tho Nativo Aihnmistiution Onlinunin (No 44 of 1887) has the cunoua 
provision that if tlioro is rcosou to bcliecc tliat there is a combination among 
any tiibo or cutniniinity of naln cs to Mq>pit*d8 c\ idcnuo of a homicide, assault, 
or other injury to pi rsou oi pi'opmt'v by nntnc'i, oi to conceal tho perpetrator, 
or by pas8i\e robietanic to encoumgi a repetition, tho govoruor may enforce a 
fine upon such tribe or i ominuiuty (iK>c(i<m ti) The reason for this provision 
m the law \iob the difhculty which the ]N>hce bad in. bm^mg home to any 
specific person almost any offence Tho natives often hved or took refuge m 
some remote mountain fosincse, involving clanger of ambu^ or other treachery 
to pohco officers chargoi I w ith the duty of making an arrest or seeking evidence 

* See tt\fra, Chapter XVII 0 

* Ordinance 10 of 1881 The relevant proMsions of tho Code appear m Chapter 
XXV 1, infra 

‘ These wide powers m their entirety were vested m the governor-general of 
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The code vested all political power and authonty over all 
natives in Katal m the auprezne chief All native chiefs held 
their appointments under him , and he could subdivide tnbes 
and appomt subordinate chie& over them He could dismiss 
chiefs, pumsh them, remove them from one part of the colony 
to another, demand from them armed assistance for the suppres- 
sion of disorder and labour f<nr publio works He might, acting 
m conjunction with the Natal Native Trust, ^ remove a whole 
tnbe from one part of the colony to another In fact, there was 
nothing which waa legally beyond the power of the supreme 
ohief He could be the most di^potic ruler m the world, if such 
a course were necessary for the good government of the natives 
He could imprison or fine any person for disobedience to hia 
orders or disregard of his authonty, and no conrt of law m the 
colony could question the authority of ^any order, proclamation 
or of any other act or matter whatsoever, committed, ordered, per- 
mitted, or done either personally or m Council* Yet the history 
of his office in Natal has no untowojd incident to its discredit 

The significance of the Natal native code hes m the fact that 
it has been adopted in its entirety by section 1 of the Native 
Administration Act, 1927 

‘The Governor-General [of the TTmonj Bhall be the Supreme Chief of 
oJI the natives m the provinces Natal, Transvaal, and Orange Pree 
State, and shall in. any part of tho eaid provinces be vested with all such 
nghts, mununities, powers and authontiee in respect of ell natives as are, 
or may be ftom tune to tune, \ested m him in respect of natives in the 
provmoe of Natal ’* 

This section makes apphcable to the provmces of the Umon, 
except the Cape, the enormous powers previously held by the 
governor of Natal The Cap© fdl under an entirely different 
system, which will be discussed in the chapters which deal with 
the government of the natives ® Tim natives m the Cape, how- 
ever, also come within the scope of most of the provisions of 
the Native Administration Act, 1927 


Umon by section 147 of the South Afnoa Act, 1909. and section I of the 

•A ^ ^ coi^Btuig in praotioe of the goyemor and executive council, to whom 
WM ^trustwl the care of native nghte as regards the land occupied by them 

“ Mnonded by eeoUon 2 of Act 9 of 1929 See also section 147 
of tlM South Africa Act, 1909 Soe also tnfro Chapter XXV 1 
See mjra. Chapters XXIV and XXV 
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It 18 to be noted that the authority of the governor of Natal 
as supreme chief wan itu absolute authority as far as the colony 
itself was concomed Kxcejit in a few paiticuhus jiiovided for 
in tile code of native law, when the governor had to act with the 
concurrence of Jus coimtil, he wa« as supreme, and could be as 
autocratic as any tsar oi sultan This supi enie authority the 
government of the United Kingdom refused to surrendor when 
the tune came for granting the colony responsible government 
The native danger was too leal, too proximate, too overwhelm- 
ing, to be overridden by any other consideration 

The governor of Natal was also special commissioner for Zulu 
affairs The terms of the commission of 18B2 under which he 
was so appomted are instructive* 

*We do hereby authoiizc and czDf>ower you in Our name and on Our 
behalf to take all such inoa'^uri'a, and to do all snch things m relation to 
the Native Tiibca of Ziiluland a*! oio lawful and appear to you advisable 
for majntaming Oui Colony of Natal m x>nace and safety, and for pro- 
moting tlio peace, ordc‘r, and good goicmmvnt of the tnbes aforesaid, 
and for preserving fiicndl^ rclatiom* with them ’ 

It must be bomo ui mmd that the natives in Natal and those m 
Zululand were of the same nation, and the pohtioal division of 
the two territories was hugely an artificial one Zululand was 
annexed to Natal m 1807 aitei lysponsible government had 
been granted to the colony 

A furthei point tiiiit dclajed the giant of lesponsible govern- 
ment was the feai of complications with the adjacent republics 
of the Orange Free b’tate and the Transvaal Kesponsible 
government, however, could not l>e long delayed, and was 
eventually gi anted in 1893 

(vi) R^ponsible GooetfiMent Kesponsildc government was 
granted by the Constitution Act of 1803 This act was passed 
*by the Govemoi of Natal, with the advice and consent of the 
Legislative Council thcicof In place of the legislative council 
until then subsisting, a lcgi'‘lative council and a legislative 
assembly were constituted The Charter of Justice, however, 
was not repealed, and remained m force m so far as it did not 
conflict with the Constitution Act The provisions regarding 
ministers may be cited 

8 Withm thice inoiitlw aftci tho commencement of this Act, and 
thereafter from time to tune as may be necessary, the Governor 
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may dosignate such offices as ho thinks fit, not being more than 
SIX in number, to be political offices for the purposes of this Act 
Appointments to such offices shall be mode by the Governor, 
in the name of Her Majesty, and such offices shall be hold duiii^ 
Her Majesty’s pleasure, and be liable to bo vacated on pohtical 
grounds. 

The holders of such offices aro in this Act styled Ministers, and 
a Mmister KbaTT not vacate his scat in tlie Legislative Council or 
Legislative Assembly by reason of his appointment to or retention 
oi any such office 

9 Every Mmister fthwll be, or shall withm four months from the date 
of his appointment become, a membei of the Logislatn e Council 
or of the Legislative Assembly, hut not more than two Ministers 
may be members of the X<egislativo Council ^ 

The council conaiated of deven members over the age of 
thirty, nominated for ten years, each bemg ‘the registered pro- 
pnetor of immovable property withm the colony of the value 
of five hundred pounds in nett value aftei' the deduction of the 
amount of all registered mortgages ’ ^ five members of the first 
council, to be decided on by lot, were to retue after five years 
A peculiar provision in regard to these nominated members was 
that they were to be chosen from certain defined areas withm 
the colony The legislative assembly had thirty-seven members 
chosen m four-, throe-, or two-member constituencies, made up 
of the various counties of Natal It sat for four years unless 
dissolved earlier Responsible government was, in the case of 
Natal also, indicated by the use of the words, duimg Her 
Majesty’s pleasure ’ 

The Constitution Act did not (teal with the franchise, which 
consequently remamed the san^ as before All natives, except 
tioBu ‘exeniptecf ’ ftom the opeiaiJion of native custom, anef 
possessing an ‘exemption certificate’,* were excluded from the 
franchise by the Native Franchise Act of I 860 Very few natives 
indeed managed to qualify as electors Under the act of 1 897 the 
annexed temtoiy of Zululand became known as the Province 
of Zululand and was subject to the parhament of Natal The 
powers of the supreme chief remamed unaltered 

^ Cf section 14 of the South Afnca Act, 1909, in which the penod is three 
montliB 

* Section 15 of the (Constitution Act, 1893 Cf section 26 of the South Africo 
Act, 1909 nhifh m this respect is slrnost idontieal 

' See Difm, Chapter XX.V 2 {u) 
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3. The Orange Free State and the Transvaal 

The Free State as it popularlv termed, has t\\o periods m 
ifcs development (i) .is an mdependent rcimhlic, and (ii) under 
the British clo^^n after the Boer war The Tran^^vnal also has 
two stages, (i) as the South Ahic.ni Republic, and (ii) as a 
British coloiu The constitutional development of the twm 
republics was not mtv (liS'<nnilar in the second stage of their 
develoinnent, tlieir cou-^titutiona were identical We shall deaJ 
with them togethei foi leasons of convenience and for purposes 
of comparifion dividing this section into four parts (i) The 
Orange Free State (n) The South African Republic , (ui) Crown 
Colony government in the Orange River Colony and the Trans- 
vaal , (iv) RcsjJonMblc go\ ei ninent in the Orange River Colony 
and the Tians\ aal 

(i) The (hantje Vice Slate The population of the Free State 
consKtedof the eiiugiant'i oi voortrekkers from the Cape or their 
descendant^, and some rd those from Natal At first there was 
a Briti-^b resident at the h]X)t that later became the town of 
Bloemfontc'in In 1 s4S Ih iti-'h sovorciguty was peacefully estab- 
lished bv proclamation of the ('ape governor, with the object 
of protecting tla' lights <»f llio na^vo chiofs In 1849 a small 
council was ajipointed to assist the resident, and it seemed as 
though th( Kico Sl.ili weie to foUow the ordinary development 
of a Biiti‘'li cKiwn eolonv On Januaity 30, 1854, a royal pro- 
clainatioii was issued ri’iioiuicingaUdommionoverthetemtory, 
because of tlie (.ostliiie^s ol mamteimng its defence against the 
Basuto ti ib( s , and (m Kebi uurv 23, m the same year, an agree- 
ment was eiiteu’d into with (Tilnin Dutch inhabitants transfer^ 
rmg the tdiitoiv lo tiieii iuhiniustiution This agreement is 
known as the liloi'infontein (‘ou>ejitio7i The Bntosh govern- 
ment, in ent c i mg infti a ( ‘»»u\ I’litiou foi hiially transferring the 
GoveniiiK ntof flu Oianm' Him i Tmitoiy to the representatives 
delegated bj tlu* iiiludiit.mls In leeoivc it, guarantees the 
future mflci/ench rice of that coimlay and its Government* 
Except for obseivirg the trc*atie» already entered mto with 
certam native chiefs, Hei Majesty’s Government has no wish 
or mtention to enter hcieaftei mto any treaties which may be 
mjunous or prejndicinl lo tin* interests of the Orange River 
Government Theienftei, wilhm two months, on April 10, 
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1854, and three weeks after the oonyention was ratified bj the 
British authorities, the Oraii|^ Fiee State constitution oi 
grondivet (which m Dutch means basic law) was adopted Slight 
alterations were made m 1866 vid 1868 , but generally the con- 
stitution remained remarkably stable and smooth in its working 
Eybers, writing of the Free State in the mtroduction to his 
Select Do<mment8 Jlluetrahng jSotdA African Butory^ declares 


‘ Its ideabam remained unimpaired, and it wQl be strange if it does not 
turn out to be the bearer of ideas to fbo other commuiutiee in the present 
century. The smoothness of its career was reflected in the stability of its 
oonstitutLon Its laws were as terse and flniahed as could bo eiqiected, 
nearly as complete and polished as could be desired The tmy annna] 
pubhcations show that as regards its constitution it pursued the even 


tenor of its way till the end and hardly found any modifications neceseaiy ’ 


The first inhabitants of the Free State had expressed an 
ambition in 1837 *to establish our settlement on the same prin- 
ciples of liberty as those adopted by the United States of 
America, carrymg into effect as far as possible, our burgher 
laws ’ ^ One legislative chamber called the Volksraad was con- 
stituted, a president was elected, and an executive, partly 
appomted and partly elected, and dependent upon the Volks- 
raad, was established Local government and the higher courts 
of justice followed the Cape models very closely 

The franchise was a wide one Every male white person born 
m the Free State, or any white person who had resided there 
a year and possessed immovable property to the value of £160, 
or any male white person who had resided in the Free State for 
three years, was entitled to vote for a Volksraad member and 
for the state president 

The Free State constitution may be termed a 'fundamental 
(or basic) law’, because it could be changed only by a three- 
fourths majority in two successive annual sessions of the Volks- 
raad The executive, legislative, and judicial functions were 
well separated The constitution did not expressly state that 
the high court had power to declare whether a law was against 
the constitution or not, but the court undoubtedly did have 
this power without the enabling statute of 1886, e.g. if the 
Volksraad amended the constitution without a three-fourths 

* G M. Theal, Hwtory of Smth A/rica (London, 1908). vol ji, 
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majority in succrHsive hesMona, as required bv the constitution, 
a court could declaro that the amendment was invalid 

The Free State constitution of 18()8 js a document remarkable 
for the simplicity of the form of government for which it 
provided ^ The icpublic had a single chamber Volksraad con- 
Biatmg of members chosen bv a majority of votes m smgle 
member constituencies Members had to be over the age of 
ti^enty-fivo and had to possess imencumbered iixed property to 
the value of at least five bundled pounds Members were chosen 
for four Hueees&ive years half the members vacatmg their seats 
in rotation, so that jiaiiiAincnt was in theory perpetual The 
Volksraad had the pow er to try the president of the republic and 
public officers for treason biibcry, and other high misdemean- 
ours The constitution contamwl provisions, as most of the 
rigid constitutions do, guaianteenig the lilicrty of the subject, 
and of the press, and the light of property It further contamed 
the piovision that the Volkorand shall make no law s to prohibit 
the inliabitanta fioni assembhng m a peaceful manner, or from 
petitioning the govenimcnt to be relieved from difficulties or to 
obtain a change in any law 

The president was chosen by popular vote for a period of five 
years He was the head of the executive authority and super- 
vised public departments and the pubhc service He was re- 
sponsible to the Volksraad for all the appomtments he made, 
and that body could lyfusc to ratify any of his actions With 
an executive council consisting of two permanent officials and 
three niembcrH elected by the VolksTaad, he exercised the pre- 
rogative of inercj’, and, subject to ratificaticm by the VolksTaad, 
declared wai and made peace and tieatie^ 

The constitution of the Free Stote concerned itself only with 
the fundamental matters of state which it treated broadly, and 
m simple sw cepmg language The details of the administration 
of justice w ere left to a separate ccKie, which made the judiciary 
mdependent of the executive, but not of the legislature There 
were a number of lau's explanatory of the grondwei, e g x^ulat- 
ing the election of the state president, the prerogative of mercy, 
the declaration of war and the makmg of peace, the proceedings 
of the executive council, and so on The grondwei of the Free 

' This conetitution should be studied when reading ChepterB XV and XVT 
iTlfia 
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State did not contain a ]umble of matters relating to the dis- 
oiplme of domestic servants, the duties of poundmasters, and 
the quahfications of auctioneere, as did the gr<mdwet of the 
South Afncan Republic 

A feature of the Free State constitution was the supremacy 
of tb c legislature actmg under the constitution The president, 
the executive, and even the jud^s, were responsible, in so far 
as mtegnty and the efficient performance of their public duties 
were concerned, to the Volksraad Another feature of the con- 
stitution was the democratic manner of appomtmg important 
officials like ficld-comets and the elected members of the execu- 
tive The former were elected by all the electors m the districts 
m which they were to function , the latter were elected by tho 
Volksraad ^ A third feature was the centralization of every ad- 
ministrative action m the state president Even where he did not 
appoint, he gave instructions He w as the supreme figure in the 
state , ho visited the offices of all the officials, either in person 
or through hia subordinates , he coidd suspend, he could appoint, 
sometimes permanently, mostly temporanly , he could negotiate 
with the enemy , he, either alone or \iith his executive oounoil, 
controlled the admmistration of the state , but the Volksraad 
controlled the president He was responsible to the Volksraad 
for his every action , it ratified every appointment, every treaty, 
every suspension, it could suspend the president himself, it 
could dismiss him for ever from the service of the state It as 
supreme — but it was itself under the constitution, and the con- 
stitution was made by the people The fourth and last important 
feature of the constitution was the rule of law Though the 
president or official could be efasmissed by the Volksraad, its 
sentence could not go farther than that , it could not fine or 
imprison, it could only dismiss Punishment was withm the 
power of the courts of law ‘which ore established by law* 
‘Every inhabitant oises obedience to the law ’ ‘The judge shall 
exercise all laws with imjiartiahty and without respect of per- 
sons ’ ‘ The law is for all abko * 

There were many similarities m this constitution to tho 
Umted States constitution, but there were fundamental differ- 
ences First, it was not a federation Secondly, it had no institu- 
tion hke the federal court Thiidly, it had only one chamber 
* Seo Buggeetions m regard to provincial councila »n/ro. Chapter XVI 
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Fourthly, the proces*? of amendment was entirely different 
These differences b]irang fiom the difference between a federal 
state ajicl a untlary state 

Theie were, however differences which arose from intentional 
departure m tw o ic<5pectN Be cause the Free State had only one 
chamhei a })iopert\ and age qualification for membership was 
imposed, so that rosjKinsihiht\ and discietion in the members 
of the legislatuie would cmmleraet the possible effects of the 
almost universal mule adult suffrage Secondly there was a 
vast difference in the poweis which the president had m the 
tw'o coimlTies, tlio Vice State pi^idcnt bemg so much more 
under the contiol of hi^ lcgl^la1u^e, and bemg unable even to 
choose his own cabiiicl S'* can the president of the Umted 
States 

It has been said that the eon'^titution of the Free State shows 
that that state w<is nothing but a petty affair, a mmiature model 
of govcxnmeiil Hut fliiMHcerbiinly not the case Theconstitu- 
tion w as OTK’ of tlie most admn able that ever existed It did not 
have the w enkiK'Hs of an i)p]X'r chamber, nor the constant appeal 
to the electorate when the house differed from the executive 
It could have adapted ithclf to an enormous population Many 
of its features could Ik- atlopted with advantage by other states 
The Rimphcity and cunei'teiiess of the phraseology of all its 
legislative cndciinonth might well replace the pemderous com> 
plexitips of modem legislation It certainly is a model for the 
reform of the pioviiici.d conKtitntiona of tlio Umon 

Two ordinaneiH of and 1B67 regulated the government 
of the native', A rommaiid.mt inveatecl with the authority of 
a l^ddrost, p/.wW oi the native distncta The 

natives rctamed then own laws .lud customs, administered by 
their own chiefs inulii the giiidnnec of the commandant But 
the cnrnincd Jaws of the Fn’< State wrio made applicable to all 
natives — a wise mcasuie a** the native laws were primitive and 
barbaric in matters of piiniHhuieut Disputes of a civil nature 
could be brought before the chirf and hia council Tbm« was a 
right of re-tnal, on ‘eoinplamt’ brought, before the common- 
dant The natives could be required to provide troops for the 
government The only tax wan mio of ten shilhngs on the owner^ 
bf every hut, povable m Jumiarv of each year — ‘m order to 
defray Government expenses No white persons could settle 
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m native territory, nor trade there without special permission, 
but Dutch Beformed Cihuroh nusBionanes were allowed to go 
among the natives The supply of hiiuor was prohibited The 
Free State president, with the advice of the executive council, 
had ‘the right to make, from time to time, such regulations for 
the commandant as may be found necessary according to or- 
cumstances* The natives were thus removed from the control 
of the Volksraad by the desire of that body itself, a provision 
not entirely iiTihUa the Natal provision grantmg powers to the 
supreme chief, but m no way so autocratic and severe In the 
Free State legislation can be seen the first principles of a segrega- 
tion policy ^ 

(ii) The S<mth African Republic The small republics which 
ongmally existed in the Transvaal were merged under a common 
grondwet m 1858 This constitution was changed m 1889, 1890, 
and 1896 It was ongmally drawn up with the experiences of 
the burghers in the Cape vividly before the framers of this 
remarkable document, ‘What they had disliked m the Cape 
Colony they discarded, what they thought had suited their 
needs they retamed— -whether it was somethmg quite old or 
somethmg quite novel to thmr expenence did not matter The 
whole document becomes one of the most mterestmg mstru- 
ments ever published in Sou^ Africa if it be read with this 
obvious fact m mmd 

The Volksraad consisted of twenty-eight members, who had 
to be between the ages of thirty and sixty years The franchise 
was open to every male European burgher of the repubhc over 
the age of twenty-one years The president of the republic was 
chosen for a penod of five yearn by a majority of votes of the 
burghers He had to be a member of the protestant church and 
over the age of thirty All laws had to be proposed or recom- 
mended by the president The executive council consisted of 
two officials and two elected members The president and the 
executive committee could sit and speak but could not vote m 
the Volksraad The power of pardon was vested m the president 
and the executive council actmg together, but it could be exer- 
cised only on the recommendatum of the court which pro- 
nounced the sentence in confirming death sentences or makin g 

^ See tnfra. Chapter XXVI 1 

* Eyben, Selsct Oonsttiuitonal I>99wtwnt$, mtioduction, p Ixvm 



CONSTITUTIONAL DEVELOPJVIENT 33 

a declaration of war, the unanimous vote of the executive council 
was necessary before a deciaicm could be taken ^ 

The judicial power® was exercised by a high court of justice, 
circuit courts, landdrosts’ courts, heemraden® and juiors, and 
field-comets The grondwet dealt with the mihtary power and 
the council of war, and a great number of other matters of imnor 
importance, from the regulation of trade to the minutest m- 
structions to public officials 

In 1869 it was enacted that the common law of the republic 
was to be sought first in the text-book of van der Lmden, then 
in the ‘law-book of Simon van L^uwen and the Introduction 
of Hugo do Groot’ (Grotius) 

There were three leading characteristics m the repubhean con- 
stitution The first w as the constant reiteration that the people 
were the source of all aufhonty In one form or another this 
doctrme appeared in almost every section of the grondwet ‘ The 
people delegate the function of legislation to a Volksraad, the 
highest authority in the country, consisting of representatives or 
plempotontiaxies of the poojilo, elected bv burghers possessing 
the franchise, hut it is provided that a poiiod of three months 
he given to the people to enable them to convoy to the Volksraad 
their views on any proposed law, except in the case of laws 
which can brook no dclav ’ ‘The people desire to permit no 
equahty between the coloured races and the white mhabitants * 
‘The people entrust the mamteiwnce of oider to the mihtary 
power’ ‘ The people vest the judicial power m judges ’ ‘The 
people shall annually receive from the Volksraad an estimate of 
general expenses foi the state ’ The people desire to put 
up with no slavery m this republic ’ The second charactenstic 
was the extreme flcxibilily of the constitution It could be 

' The constitution of tho c'W.uti\«'<oun«il wos amriided by tbo Gtondwtl of 
1886 to consist of tlic ( onmiandont grnural, two burghers possessing the 
franchise, a secrctniy and a minutc-krcpcr, ‘wliose votos shall all bo of equal 
value’ The supcrmtnulcnt of natno nfbiirs and the minute keeper were 
eX‘<^ic\o mambers of tho oxi cutive council 

^ This provision was amended by section lid of the Qrondvtt of 1880 Law 
14 of 1670 regulated tho appointment and powont of justices of tho peace 
• Waesels, m his Hatotif oj Roman-Dutch Law, p 152, states ‘TJie word 
htanraad has an interest for us. for our oerly Bouth Afncan courts were courts 
of Landdrost and Hoomradon The wordAefm, from which this wxird is derived, 
means a homestead, and is connected aith a Gorman word moaning a hedgo , 
road means coimeillor When the cariy Dutch settlers came to tho Cape 
they called the president of tlioir court landdrost, and tho members httmTaden ’ 



34 HISTORICAL AND INTRODUCTORY 

amended by the Volksroad either by means of a ‘law’ (or 
statute, as it would be termed to-day) or by means of a bedu%t 
(a resolution of the Volksraad) Jn order to effect a change m 
the constitution by a law, three months’ prior notice was re- 
quired, but this drawback was overcome by the simple device of 
passing a resolution approving of a whole ‘ bill * introduced by 
the president and declaring that the bill was henceforth the law 
of the land 

The third characteristic was the supremacy of the Volksraad, 
a consequence of the device of makmg laws by resolution 
‘ Every court shall observe all resolutions of the Volksraad as 
law, Hh«.ll be entitled to make no remark and pass no judgment 
about them, and what has been decided or approved of by the 
Valkaraad may aot agam he subjected to the cognizance of any 
court of law This provision was followed for thirty-sjx years, 
when an attempt was made suddenly by the high court to ignore 
the resolutions of the Volksraad The incident gave nse to tho 
great constitutional struggle on tiie ‘testing nght’ claimed bi' 
the courts 

The Transvaal bench oonsiated of five judges, with the dw- 
tinguished Kotze as chief justice Kotze had delivered two 
important judgments ui 1884 and 1887, recognizing the fact that 
a resolution had the force of law and that the held no 

more pnvileged position than any other law , the high court had 
no power of testing the validity of a resolution as being repug- 
nant to the grondwet * The latter judgment was dissented from 
by Jonssen, who sat m the case with Kotze and Esselen, and 
Kotze had himself declared that tho groTidwel should permit the 
h^h court to test m the same manner as the United States con- 
stitution provided Gradually Kotze came to the conclusion 
that his judgments in those two cases were mistaken ‘ A written 
constitution’, he wrote to de Vilhera, chief justice of the Cape, 
m 1897, ‘is the sheet anchor of a state, and especially is tbi« so 
in the case of a repubhc The minority in the state, especially 
at a time when pohtical feeling runs high, is to be protected 
against the majority, and this can alone be done by the safe- 

1 ArtK lo 2 of the aecond addendum to tho grondwl, 1869, whioh rcoites that 
‘uncortttinty OTiata’ as to the interpretation of the grondvxt 

* MeCorKindah't Ex v Bok, N O , (1884) 1 S A R 202, Dorn's Tiuatec \ 
RoLKO,(18B7)2SAR 189 
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guard of the constitution ' In 1895, in the Hes/i case, he do- 
dared that the essential roquiromcnts foi the validity of a 
statute under the qrondiwt were that it should not conflict with 
the grojidivet , that it should have been passed in form provided 
by the grortduet and that it should have been duly promul- 
gated * In 1897 the validity of a Volksraad resolution w'as again 
disputed before the court, and Kotze and Ameshoff held that 
‘the High Court had power to test the validity of any law of the 
Volksraad and to declare the same illegal and void in so for as 
it conflicted with the provisions of the Grondwet’, and that ‘a 
resolution of the Volksraad has not all the effects of a law 
A law, properly passed in accordance with the Grondw&t of 1858, 
cannot be repealed, altered or interpreted by a mere resolution 
of the Volksraad, not introduced, considered, adopted and duly 
promulgated m the form of a law The Volksraad, as a result 
of these judgments, passed Law No 1 of 1897, which, ironically 
enough, was passed as a resolulaon of the Volksraad, but it 
threatened the judges with dismissal if they in future ignored 
the resolutions I^oid de Vilhers came to the Transvaal to 
mediate between the president and Kotze, for he held the view 
that the latter was \^TOtig * Kotze affirmed that the Volksraad 
was not a supreme legiskture but a legislature subordinate to 
a constitution which had been created by a sovereign people, 
who endowed it with certain powers which were to be exercised 
stnctly according to the powers so granted The constitution, 
Kotze thought, w as as rigid as the constitution of the United 
States ® In the end, however, Kotze surrendered, but he had 

^ E A Walker, tie 1 lUtcn ami Uis Tunea (London, 1925), p 288 

* HeaH\ 37ic Alalc, (1M>) 2 Off Kep 112 The first two rules in this judg- 
ment would apply to i ho Uiuled or Australian lonatitutions, or to the 

‘entrenched’ or fundnincntal’ tlauws of the South Afnca Act, 1909 (8ee,eg, 
section 1)2 ) The judgminit in ita entirety nould apply to ordmances of the 
provmcial councils (Nio f>c< tioiis hb nnd U1 of the South Afnea Act, 1909 ) 

® Sroicn V fjei/rln, N O , Wep 17, 14 Capa Late Journal, 71, 94 

* Walker, Lord de Vtlliera and Ufa Timea, pp 291 and 294 

^ This view was hold m regard to the Constitution of the Free State by 
Mehus Do Villiers, chief justice of tho Free State, see Nineteenth Oeniury, 
March, 1897 , Walker Lo^ do VilUete and Hia Ttmea, pp 293 if , where it is 
stated that Kotzo had disrusscd the question with Lord Bryce, author of The 
Amenmn Commonueallh, who had Msited Pretoria in 1895 Bryce prmted in 
the Forum, April 189C nti esnny on the » nnstitutiona of the Orange Free State 
and tho South African liepiihlu in whiih he acknowledged hia indebtednes 
to de Vilhers and Kotze The essay is reprinted in Bryce, Studioa tn Btatory 
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first obtained an undertaking by the president that the constitu- 
tion would be amended to include provisions safeguarding it 
from ordinary legislation and guaranteeing the independence of 
the high court 

In 1890 a great change was made m the constitution Hitherto 
the Volksra^ had been a single chamber^ but by Law 4 of 1890 
It was made a two-chamber body The First Volksraad, as the 
original body was now called, retained its supremacy, and could 
pass legislation without requiring the concurrence the Second 
Volksraad The latter consisted of the same number of members 
who were elected in the same constituencies as the First Volks- 
raad, but the electors mcluded immigrants who had been resi- 
dent m the republic for two years The Second Volksraad could 
be overndden by the legislation of the First Volksraad, and its 
powers of legislation were stnctly hmited to certain subjects 
On those subjects, however, as long as it was not overridden by 
the First Volksraad, it could pass legislation without requiring 
the assent of the First Volksraad This amended constitution of 
the republic, which was mtroduced on account of the friction 
with the large mtlonder population regarding franchise lights, 
remained in force until it was swept away by the Boor War of 
1899 In 1877 there had been an interruption m the life of the 
republic by its annexation to the British Empire The form of 
government during that period was that of a military despotism, 
but in 1881 mdependence was restored, though Britain retained 
suzeramty over the territory until the London convention of 
1884 The events, however, which led up to these troubles and 
to the war of 1899 are beyond the scope of this work and must 
be sought m books which treat of political history 

(in) Crown Cdony QovemmetU %n the Orange Rwer CoZoay and 
the Transvaal On August 2, 1901, and September 23, 1902, 
letters patent were issued under the great seal of the United 
Kmgdom providing for the go^rnment of the Orange River 
Colony and the Transvaal respectively Both instruments are 
almost identical Before these mstruments came mto operation 
the two temtones were governed by an administrator, and the 
admimstrators of the provinces under Union probably take their 

anJ Jurisprudence (Oxford, 1901), vol i, pp 369-90 On the issues botween 
Kotzo and Kruger see (Sir) J G Kotee, Documenis and Oorreapondence relatin// 
to the J udmail Crtate the South A/rtean Repttblu 
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title from the name given to the cirnt n eolonv ofticials ^ ho tlicn 
administered the teiiitones foi about two years 

The letters patent estahhshed a governor and commandor-in- 
chief over both colomes, and a Ueulenant-govemoi for each 
colony, acting w ith an executive council and a nominated legis- 
lative council which, subject to certain defined limitations, had 
full power to make law n foi the peace, oi der, and good govern- 
ment of the respective colonics Tlus same person, liord Milner, 
was ajipointed goveinoi for both colonics, and also high com- 
missioner foi 8outli Afiiea The crown reserved to itself not 
only its ^undoubted light to disallow ordinances but also ‘un- 
doubted right to legislate by older m council Ordinances were 
to be ‘enacted bv the Liciitenant-Govemoi of the (Colony), 
with the advice and consent of the legislative council thereof’ 
‘The licutoiiaiit-goi'ci noi m to the utmost of his power, to 
promote lehgion and education among the native inhabitants 
of the colony, and ho is csi»ocially to take care to protect such 
native inhabitants in thou jicraons and m the free enjoyment of 
their possessions, and bv all lawful moans to prevent and 
restrain all violonce «uid injustice nhich may in any manner be 
practised or attomptod agamst them The constitutions gener- 
ally wei-c the same as constitutions under crown colony 
government elsewhcic 

fiv) Reaiion^iblr ((ojeinmeni in the Orange E%ver Colony and 
ike Transhaa! The Oi ange River Colony had a legislative council 
of eleven membeis an<l the Tiansvaal one of fifteen members, 
all nominated , Init powci was given to amend the constitution 
m this respect ‘•o that the council imght be elected The legis- 
lative a&nom!)lv consisted of tJiirty-iune and seventy elected 
members ie-.p(*( tiveh 'nicit* were five ministers m the smaller 
colony and six in the T^all^vaal The legislatures had the usual 
wide powoi'^ of Ingjslatmg, excejit that proposed laws afEecting 
divorce, cuiicnc v fort'ign lelations, the imperial forces and navy, 
merchant shijiinng, and diffeiential duties, had to be reserved 
The heutenant-govpinor, also, was the paramount chief over all 
the natives, and he had jiowcr to summon assembhes of chiefs. 
As under crown eolonv government, one person, Lord Selbome, 
was appointed governor over the two territories, and high com- 
missioner foi South Africa 

* ,S<vtitui JSof tJjolTistniciions 
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The redistribution of electoral divisions was to take place 
automatically every two years, and was to be effected by a 
delimitation commission This provision finds a counterpart in 
the South Africa Act, 1909 ^ Another important innovation, as 
far as South Afnoan constitutions were concerned, was a pro- 
vision that if the two houses failed to agree, the governor might 
convene a ]omt sittmg, or might dissolve the assembly, or both 
the council and the assembly, if the council was an elected body 
If, after dissolution, the hous^ still disagreed, the governor 
might convene a jomt sittmg At any jomt sitting the members 
were to deliberate and vote together, and decide by an absolute 
majority of the total number members This provision also 
finds an echo m the South Africa Act ^ It is not necessary to 
mention the franchise to any greater extent than to say that the 
natives were expressly and entirely excluded from the universal 
male suffrage * 

Responsible government was granted to the Orange River 
Colony by letters patent dated June 5, 1907, and to the Trans- 
vaal by letters patent dated December 6, 1906 (when letteis 
patent dated March 31, 1006, which had remained meffectivo 
owmg to a change of inimstiy in the United Kingdom, were 
revoked) In both colonies responsible government was indicated 
by the use of the words ‘during His Majesty’s pleasure’, which 
means that the pleasure of the crown was to be exercised not 
occordmg to the conduct of the ministers, but accordmg to the 
view of their conduct taken by the popular house of parliament 

4. The High Commissioner for South Africa, and the 
Inter-Golomal Council 

There ore two topics which may be dealt with m this chaptei , 
as they concern in some measure the constitutional develop- 
ment of the South Afncan colonies, and throw some light on 
constitutional problems both before and after Umon 

(i) Th& O^ce of High Oommtssioner The office of the high 
commissioner in and for South Afnca was created by letters 
patent in 1878 In 1879 a second high commissioner was 

^ Sections 38-43 

* Section 68 The instruments providing for the government of the Orange 
River Colony and the Transvaal are ra House of Commons Papers (1906). 130. 
pp -27-47 

* The whole subject of franchise is dealt with Chapter X 2 
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appomtod, to -ttljoni wam Apsigned Hoiith-Etwlc^m Afncn in- 
cluding Zululaiid This anangemeiil coarpH in 1H81 when a 
special Oouiniissioiie! foi Zuiu aftairs was appointed wlio was 
also governor ni JCdtal Kut the origin ot Ihc office icallv goes 
back lo when the goienioi of the Cajic was apjiointed 

‘Her majCNlvs high coinniissionei at the Cape of Good Hope 
for certain purposes 

Tile dntieh of the C'afie high oominissionei w’ere to control the 
relations of the (.olnriA with the adjoining native tnbes subject 
to the iliiXK'tion of the gm'einment in London, to prevent 
attacks upon 1 lie colou\ b\ those natives and to endeavour to 
place them under some settled foini of government In time 
the high cotniiiissioiK'r came lo hold a multiphcity of offices, 
becoming the Mipn'ine head of Basutoland, Bechuanaland, 
Giiqnaland W'est, and Uhoilesia and rei>rcsentmg the crown m 
its relations with tJie Oiange Fioe State and the South African 
Republic 

On the eoTJoluMoii of the Boer wai th© office of the high 
oomnijssionei began to asMinic an even more complex character 
On October h, 11)00, Su AHietl Milner, and on March 15, 1905, the 
Earl of Selboinc weix' ajijionitcd to the office of hi^ oommiS' 
aioner under identieul connmsRions The commission authorized 
the high eoinniissimiei to iiansact m Our name and on Our 
behdlf all bu-une"! which m.iv lawfully be transacted by you 
With the reprf‘<entativ-eof am Foieign Power m South Afnca 
and to do all such things* as ajipear to you to be advisable 
for maintaining Out Possessions m peace and safety, end for 
promoting the i>cacc oidei and good government of the [native] 
Tnbes aforesaid, and foi priseiviiig fiiendly relations with 
them 

Many of the d uties of t hp high coinmiRBioner are of the utmost 
importance He is still the Ho\cinor of Basutoland, and super- 
viaea the affaii s of the Bee hiianaland Piotectorate and of Swazi- 
land ^ During the >ears IMIO to 19.40 the office was vested by 
separate couimisbion in the successive govemors-general of the 
Cmon of South Afnca This arrangement ceased upon the 

’ Swu/ilund nuH tninstermi in llu* rontiol of tho high comimaBioner by 
ordi»r-in-( ouncil Dfccn\li»*i I, I00« Knr the legal atatuB of tho territory see 
/fabAnca 11 \ ItfiiUi ontl thr iSna-ilnittJ f'orporatien. Ltd [1926} AC 618. 
^oiitheni mioilocin pnsstHi fnnn (ha rnnrrnl of the high commissionor on the 
grant of irnpon^ililo gn\ormunnt in Ihui tciiiliny, October 1, 192J 
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termination of the penod of office of the Earl of Athlone The 
decisions of the Impenal Conferences of 1926-30 that the 
Governor-General was the repr^entative solely of the King, 
and not an agent of the Gov^nment of the United Kingdom, 
made it mevitahle that he could no longer logically exercise the 
absolute admimstrative functions of high commissioner for South 
Afnca Sir Herbert Stanley was accordingly then appointed 
by His Majesty to be high commissioner for South Africa, 
and he hol^ that office concurrently with the newly created 
office of high commissioner in the Umon of South Afnca for 
His Majesty’s government m ihe Umted Kingdom So that, to- 
day, the office consists of the office of governor for the vanous 
native temtories in South Afnca which do not fall within the 
jurisdiction of the Union government, and the office of the 
representative in the Umon of the government of the United 
Kingdom ^ 

(u) The Jnter-CoZontal Cotmcd The commission to Sir Alfred 
Milner and to the Earl of Selbome contamed the following 
provision 

VI And whereas it is desirable tibist the administrations of our various 
Colonies and Protectorates m South Africa should act in harmony 
m regard to subjects of common interest, such as the treatment 
of natives, tho control of armed forces, the treihe in aims and 
ammunition, and the working of railways, posts and telegraphs, 
We do direct you from tune to time as may seem to you expedient 
to invite the Ofiioers administering the Governments of Our 
said Colonics and Protectorates to send representatives to confer 
with you as such Our High Commissioner and with each other on 
the measures to be taken in regard to any or all of such subjects 
of common mterest 

Aa a result of this provision the inter-colonial council was 
established by vanoua orders ra council of 1902-5 * The object 
of this body was to avoid a division of the railway system which 
extended over the Transvaal and Orange River Colony, and its 
functions also mcluded the control of expenditure connected 
with the South Afnaan constabulary The council ceased to exist 
on June 2, 1908, after the introduction of responsible govern- 
ment The great importance of this council is that it brought 
to the forefront of practical politics the necessity for a central 

* See mfn. Chapter XXXII 

“ Sept 16, 1902, May 20, 1903, Apr 21, 1004, Jan 12, 1806, May 10, 1906 
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control of the many HciTices and problema of the four South 
Afi'itan oolomes Representatives of the two northern colonies, 
some appointed and homo elected fiom the legislative councils, 
sat together and tiiecl to solve the problems uhich had become 
so difbcult and jircssing because of the divided approach to 
them and of the divided control of services of state which could 
be more easily and effectively managed by a central government 
The high commisaionei jircsided over tins combined body, but 
its decisions required legislative sanction by the two councils of 
the colomcs This was always obtained, and the mter-colomol 
council was a decided success and contributed largely to the 
movement towards closer umon 


Conclusion 

When Umon was proclaimed on December 2, 1909, to take 
effect from May 31, 1910, the four colonies m South Africa 
enjoyed an equal status, that of responsible government colomes. 
Their constitutions were similar , iheir j udiciid and legal systems 
were almost identical Ke^ly all the more important common 
features m their constitutions were transplanted to the constitU' 
tion of the Union The South Africa Act did not give South 
Africa something entiiely new ais far as the form of a constitu- 
tion was concerned The constitution of the Union is a replica 
on a large scale of the prC'Cxisting constitutions of the four 
colomes In the first place the whole system of responsible 
government was the same it is true that the powers of the 
Union legislature are w idcr than were those of the legislatures 
of the Tranbvaal and Oiange Ri^r Colony, but this is only a 
matter of detail affecting a small number of topics and m no 
way affecting the wide powers of legislation generally possessed 
under a fonn of responsible government The real change 
effected was the substitution of one responsible government 
system in place of four icsponsible government 83 ^tem 8 , and 
the consequent centralization of i>owers m that one government, 
at the same time granting the control of more or less mmor or 
local matters to the four local and entirely subordinate provincial 
legislatures 

The Cape was the fimt South African colony to obtain and 
develop representative nistitutions, and it was only natural that 
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the representative institutions granted to the other colonies 
should follow the Cape mode! both in the manner of their 
estabhshment and in their de^lopment And this indeed was 
the case The Cape is the mother colony of South Africa, its 
parliament South Africa’s mother parliament The Cape system, 
however, itself closely follows lhat of the United Kingdom Thus 
we have it that the Umon constitution, through the choice of a 
unitary instead of a federal fonn, and reproducing as much 
as possible of the constitutions of the Cape and the colonies 
modelled on the Cape, is so much hke the constitution of the 
United Kmgdom 

There is inherent evidence m the South Africa Act, 1909, of 
the Gontmuity of constitutional development As httle as pos- 
sible IB disturbed * All laws in foit« m the several colonies at the 


estabhshment of the Umon shall continue m force until repealed 
or amended ‘All persons who have been naturalized m any 
of the colomes shall he deemed to be naturalized throughout the 
Umon ‘All officers of the pubho service of the colomes shall 
at the establishment of Umon Income officers of the Union 
‘All powers, authorities, and functions lawfully exercised at the 
establishment of the Umon by diviBional or mumcipal councils, 
or any other duly constituted local authority, shall be and 
remain in force until varied or withdrawn by parliament or by 
a provincial council having power m tiiat behalf ‘The several 

supreme courts shall become provincial divisions of the 
supreme court of South Afnca withm their respective provinces 
‘ All judges of the supreme courts of the colomes shall become 

judges of the supreme court of South Africa The Umon further 
takes over all the assets as well as the liabihties of the former 
colomes , and, as far as mtemal or external obligations are con- 
cerned, it steps into the place of the former colomes ’ Whatever 
had been useful, whatever worked well in the constitutions of 
the former colomes, and of other countnes also, was moulded 
mto the new Umon constitution T3ie fathers of the constitution 
went to the constitutions of Switzerland and the old South 
African repubhes for the provmcial council executive committee 
system They went to Canada fop the wording of many sections 
of the South Aihca Act They tcx>k from Natal and the Gape 


^ Section 135 
* Section 98 


■ Section 188 • Section 140 * Section *)3 

Section 98 ' SeotionB 119, 121-6, 148, 
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the ‘unencumbered property’ qualifications of senator They 
saw that the puwei uf the upper house to amend money bilb 
did not work well m the Cape, so they wore careful to avoid the 
same error in the Union conslatution Though the supreme 
courts had an mhcrent junadiction to decide the validity of any 
South African enactment, yet the South Africa Act especially 
provided that the sufii’enie court could decide the vahdity of 
piovmcial council ordinances, a quite unnecessary precaution, 
but one perhaps deemed advisable by those who remembered 
the famous Kotze controversy In addition there was no auto- 
cratic power which had hitherto worked so well as the autocratic 
power of the supremo or paramount chief Into the South 
Africa Act, therefore, that very autocratic power went In some 
of the colonies there were nommated members of the upper 
house, in others there uere elected members Whether the one 
method was better than the other, few could say with convic- 
tion Both methods, then were adopted, there was a com- 
promise And so it happened that wherever there was difficulty, 
there moat dearly ^ e ^d compromise The battle for federation 
left its scars on the Union constitution, and the constitution of 
the senate as well as representation m the assembly shows how 
bitter was the straggle Hierefore the Umon constitution, 
though decidedly a umtary one, has distmct traces m it of 
federalism, but because they are only traces, and not out- 
standing characteristics, mere incidental digressions and not 
fundamental features, we can realize how decisive was the 
victory of unification over federation 
We thus see that except for the provincial council system, and 
those provisions in the act which were necessary to harmonize 
mto a workmg unit the single cmitial government which replaced 
the four colonial governments, the South Africa Act did not 
effect a great constitutional clumge It is true that the former 
constitutions w'eic swept away, but m the new constitution of 
the Union noaily every one of the former colonial characteristics 
reappeared The changes that were wrought were not changes 
m constitutional form , they were changes in outlook, in vision , 
changes which come about wh^ men are hfted out of the slough 
of narrow parochialism on to the high pedestal of national and 
mtemational statesmanship But the forms, the surroundings, 
the men, even the problems w ere the same The new constitution 
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did not formulate a policy or biu^ about a solution of difficult- 
ies It provided a machinery of government in exactly the same 
way as the former colomal constitutions provided a machinery 
of government But the field of ^vemment was a larger one — 
the brains and resources of the four colomes were pooled for the 
benefit of a umted nation 
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In the preceding chajiter we traced the development of the four 
colonial conatitutioni lu South Ahica up to the time of the 
establishment of the Unicm and we came to the conclusion, as 
far as it was possible at that early stago of this work, tiiat the 
contmuity of constitutional development persisted not only 
up to the time of union hut evem after the establishment of 
the Union The estabiishmcnt of the Union, though a distmct 
political advance, was not a great constitutional advance The 
South Africa Act, 1009, added very little that was new to con- 
stitutional jurisprudence There wore one or two mnovations, 
such as, for CKamxilc, the provmcial council system and the 
method of electing sciiatois, but these innovations were not 
such as to upset constitutional theories already well established 
in South Afric<i and in othot parts of the British commonwealth 
The provincial council system was not a very great departure 
from the C’anadian ])io\ inciiil Ry stem, nor is there anything m the 
whole of the South Africa Act (except for the above-mentioned 
innovations) that camiot be found m the constitutions of the 
other bclf'go\CTning Doirmuons It is necessary, nevertheless, 
to know whv the few innovations did come about, and more 
particularly to know why one form of constitution was chosen 
in preference to another It w the object of this chapter to 
endeavour to make the-sc points clear 

1 . Effects of Disunion 

(i) Arttfiria)tti/oJ DiHumon In 1907, when Lord Selbome was 
High C^mmis',ionei for »SoiitJ> Africa, ho was asked by repre- 
sentative statc">inrn in Soiitli AFnca to prepare a statement 
reviewing the position of the colonu*s m their state of disunion, 
‘In view of the conference on railway matters to be held between 
the vanous governments of South Africa within the next twelve 
months,’ the minute of November 28, 1906, forwarded by the 
governor of the Capo to Lord Sclliome declared, ‘mimsters have 
the honour to inform Hi« Excellency the Governor that in their 
opinion any senous attcmxit on the part of the several British 
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colomeB to accompUsh a settlement on this question bnnga them 
to the border Imc o£ the larger questaoii of political unification 
or federation" It was pointed out that the absence of an 
authonty competent to dispose of questions m which two or 
more colonies were lUTolTed, and the time which the several 
governments wasted in attempting to negotiate settlemenls 
retarded the free development of the country generally The 
state of fnction which at times existed impaired the good rcla* 
tions of the vanous South African commumties and excited a 
feeling of mutual distrust between them 

*2K[misters doubt’, stated tho znmuto. ‘whether any 80lation of the 
railway problem wluch may be suggested at tho forthcojnmg confercnco^ 
can be dnal or effective unless it is haBed on a rc-conaideration of tho 
Byatem of admmiatratioa now ematmg m i^uth Africa [They} recom- 
mend therefore that tho Governor be pleased to subnut the^ representa- 
tions to Lord Sclbome, with an. exjuresaion of their deaite and hopo that 
m hie capacity as High Commissioner for South Africa he will undertuko 
to review the situation m euoh a manner that the public may be mformed 
as to the general position of affaire throughout the country , their object 
in urging this course being that they consider it due to the people of 
South Afnca that they should have a timely opportunity of eaepresamg 
a voioo upon tho dosirabihty, and, if acknowledged, the best moans of 
bringing about a control national Government embroemg all the Colomes 
and Protectorates under British South African, administration ’ 

la responBc to tius request, and after commumcatmg with the 
governments of Natal, Transvaal, Orange River Colony, and 
Southern Rhodesia, Lord Sdbome drew up his famous Jtevtew 
of the Present Mutual Selattons of the BrUtsh South African Col- 
onies, which 18 considered the equivalent m South Africa of 
Durham’s Report on the A^irs of British North America In 
ih© dttipeAch \o the governor lA the Capo accompanying his 
Sevtew, Lord Selborne stated 


‘To review the pre^jent situation m Hoiith Africa m such a manner 
that the public may be informed as to the geneial position of affairri 
throughout the country is a task which I should ne\oi have undertaken 
had I not been requested to do so by those who have a nght to 
my servicev-Jhe Mnueters of the responsible gos'emmg Colomes of Cape 
Colony and Natal It » ray dearest conviction that no healthy move- 


^ The railway conference was unsucecsfiful, but it passed the resolutions set 
out in section *2 of this chapter 

jI f DocuiMJtU rttahne to die Unijimnon of Soudi 

^ Williams, The Sclbome Memomndum (Oxford, 

1 B21) Ihoprclimmiuy dispatches are in Novrton and Williams 
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ment towards fodoration con emanate from anj authorit> otlier than 
the people of South Africa themselves , but, when I am called upon, by 
those occupj mg the most representative and responsible positions in tho 
country to fumusli such material aa is m my pos><cssion, for the mformu- 
tion of the people of South Africa, it i-« clearly m> duty to comply with 
the request 

* In tho nature of things, constant di\ e^cnces of opimon and of intonist 
arise between Iho Goi ernments of the Cape Colony, of Natal, of the 
Orange River Colony, and of thcTnmbsaal Huw can those divergences 
of opinion and of mtci est be bc tiled ^ At present they are settled through 
the High Commissioner, not, of couise, by the High Commissioner Ho 
simply roprcHcnts tho central organization in which tho divergences of 
opinion or of inti^rcst are foeiiacvl and ho acts as tho servant of tho 
different Colonics in cndcas curing to facilitato arrongements and accom< 
modations among themseU c'S The High Commissioner, howe\ er, is not 
an independent authoiity Uis acli<m is subject to the control of the 
Secretary of State for the Colonies in Westminster, who, m hie turn, is 
a mamher of a Go^'ornmciit subject to the control of the Impenal 
Paihament As ihm(i^ then*fore are at present, m extremo cases of diver- 
gence of opinion or interi'Ht between tho British South A&ican Colomes, 
even m respect of aifaira whieh are strictly the intomal affairs of South 
Africa, the ultimate authority is the Impenal Porhamont at Westminster 
It is as a romo^ly to this i-j'-tctn that the mmds otxaan m South Afnae. 
are turning to some form of union between tho British South Afincan 
Colonies ’ 

In hiR Review Lord Sclboinc immediately tackled the question 
of the arhjiciahty of diannwn There was no jus^cation either 
for past disunion or for its present contmuance After statmg 
that there wcic no gieat ])h\'sical bamers Beparatmg one part 
of the countrv' fioiu niiothci, and that differences of race and 
language should not bc stresaed, tho report declared 

‘Of the fixe prmeipal pnitmis^ m tho confederacy of the British 
Empire, South Afi u a iias in this rcKp^Ki an ad\ antage over the TTmted 
Kingdom and CViiioda, though not o\n Australia and New Zealand, 
'^hero two nationiilitus both Teutonic in origui ore so gen^aUy mixed 
together throughout till subionttiient ns arc tho British and the Dutch, 
ill spite of a tendi'iiex on the jnuI of the one race to settle m towns and 
on tho part of the atlii*i to < Img to the country , the fusion between them 
is merely a matter of tun< , av it was with tho Saxons and NormsaiBt 
who were related to ono anoth< r m a simdor degroo of kmahip * 

The Review then proceeded to discuss m thorough detail (i) the 
histoncol causes of South Afneou disunion, (ii) the results of 

^ Canada, Australui, Zcnlantt, buutb Afrit a, and tho Umtod Kingdom 
The piunscology of this sentt nio is sigiiifiiant 
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disuiuon on the railway development of South Africa, (ui) the 
results of disunion on the fiscal pohcy of South Africa, (iv) dis- 
union as affecting the native and labour questions in South 
Africa, (v) disunion as affecting the economic position, and 
to it was appended a Memoraridum on 8ov^ Afncan Rail- 
way Umficatton Each document will repay the most careful 
examination, both from the pomt of view of history, economics, 
pohtical science, and matters of railway rates and pohcy In 
Lord Selbome*B Diapatchy which accompanied the Review, there 
is an admirable summary of the longer documents, and we 
propose to follow the classification adopted in the summary by 
Lozd Selbome himself 

(ii) Railway Rates As long as the governments of the four 
British colomes m South Africa were independent of each other, 
their railway mterests were necessarily incompatible There was 
a competitive struggle between the ports of Cape Colony and 
of Natal to snatch from each oilier every ton of goods which 
could be earned The Orange River Colony desired as many 
tons of goods as possible to be passed to the Transvaal through 
its territory, but it was to the interest of Cape Colony that no 
such tons of goods should pass iii1k> tlie Transvaal through the 
Orange River Colony In the same m ay it was to the interest of 
Natal to pass the goods consigned to the Transvaal from Durban 
into the Transvaal at Yolksrust, and not at Verccnigmg through 
the Orange River Colony Thus the interests of Cape Colony, of 
Natal, and of the Orange River Colony conflicted the one with 
the other. But when it came to considering the railway interests 
of the Transvaal, then it was found that the interests of the 
Transvaal were diametrically opposed to the interest of all the 
other colomes The Transvaal lost revenue on every ton of goods 
which entered the Transvaal by any other route than that from 
Delagoa Bay, for on that Ime the Transvaal had the longest 
mileage to the coast 

‘This divergence,’ stated Lord Selbome, ‘thw conflict of railway 
mterests, would vanish bke a foul mist before the eun of South 
Federation, but no other force oan dissipate it There would no longer 
be a conflict of interests between tlm railway systems of Natal, of Cape 
Colony, and of the Orange River Colony Nor would it any longer bo 
to the interest of the Transvaal to lean exclusively towards Delagoa Bay 
The wealth of the Transvaal would be used, not m ennohmg a foreign 
port and a foreign country, but m building up a groat white population 
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m the BrJtish ports of British Sotttii Africa with interests identical with 
her own ’ 

(ill) Fiscal Policy ' Questions of customs dues wrote tho Hon 
B H Brand, ‘ had alwQ> a led to bad feeling In old davs the Cape Colony 
and Natal, controlling all the means of ingress into tho inland colonicti, 
hod used their power in u manner which can only be tonnod imsorupu- 
lous Like tho robber barons of the Hbiiu>, they forced oil who passed 
by to pay toll For j cars their trea&tutos simpli took all tho produce of 
the duties paid on goods consigned to tlie Tiansvaal and Orange Freo 
State . The extortions of the coast colonies led to a result winch soon 
mode them repent of thou ntpacitj 

The Transvaal turned to Delagi^ Bay, and made a treaty with 
the Portuguese Government under which goods to the Trans- 
vaal were admitted through tho Portuguese port on favourable 
terms * Tho coast colonies came to terms, and an attempt was 
made to form a customs union, but the Transvaal could not be 
persuaded to join After the Boer war. Lord Afilner succeeded 
in getting all the colonics to join a customs union But under 
the agreement no colony was satisfied ‘One had too much 
revenue from customs onothei too little , one wished for higher 
protective duties for the purpose of stimulating South Afncan 
production , another demanded lower duties m order to cheapen 
the cost of living The farmers of the Transvaal regarded the 
great market of Johannc«'buig as peculiaily their own preserve, 
and clamoured for protection against the competition from the 
other colomes In all the colonics the customs umon was mam- 
tained , not because the jieoplc w ished to maintam it, but because 
statesmen shrank from the consequences which might have 
resulted from its di'^ruption 

Lord Sclborne h Disjjatch. was an forceful on this aspect of the 
South African problem as it was on others 

‘What would Ik tl»* danpoc of a <.0*110109 war bijtwoon tho British 
South African Colonics’ Iimpino carli of tlu'm with a separate tariff 
framed exproaslj \citii the object of fostering tho trade of one Colony 
to the dctrimoit of tho tmdc of itb lu'igbboui ’ Imagine each Colony 
rmged round witli a harrier of intcrual customs houses' The result 
would be the destnietion of coinm<nial stability, the stagnation of m- 
dustrial enterprise, thn cn'aticm of a jKrmanent depression The sun of 
progress would go back trai degrees nu the dial of South Africa She 
would revert, and revert delilKmtely, lo tho helpless impotonce for 

' B H Brand, The Union nj Siwib (Oxford, 1000), p 15 

• Treaty of May 1881 * Bmnd, The Union of South Afnea, p 17 
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nfl.tiQT) ^T advance to which the thirteen States of Amonca were con- 
demned before the Union, and the Kingdoms, Duchies, and Fiinoipali- 
tics of Germany before the creatiwi of tho German Empire Wliat a 
prospect of mutual heartbummg and bitterness does not the contempla- 
tion of such a catastrophe present! Yet the danger will be immmcnt 
unless tho Colomcs take another step forward towards union Can they 
stand still on the compromise embodied m the present Customs Conven- 
tion ? ^lat Convention docs not represent a South African customs 
policy , it is a compromise betweenfivo* Colomal customs policies, almost 
universally disliked, tolerated onfy becauso men shnnk aghast from the 
consequences of a disruption of the Convention The only path of safol > 
IS a forward path to a South African tariff, based on the dchberato policy 
of the South Afr ican people, affording permanent free trade to all South 
Africans withm South Ainca, offering a stable basis of mvestment to 
industry anH commerce ' 

(iv) The Legal System of South Africa There were m South 
Afnca four different sets of statutes enacted by as many dif- 
ferent legislatures A South. African company might be formed 
and regt^ted under the laws of any of the colomes, and it was 
open to promoters to register under whatever law allowed tho 
freest scope to their purposes To take another instance, the 
law of weights and measures vaned m all parts of the countiy 
A foot and a ton meant one thing m one place and another thing 
in another place But it was not onl}’' statute law that varied 
m each of the colonies The common law which was being 
developed by the judges by means of judicial mterpretation in 
the courts also began to have some startling differences in tho 
vanous colomes Until South Afnca had a common court of 
appeal, a different and mconsistent common law was certain to 
develop m each of the separate colonies *The best instrument 
of estabhshmg such a uniformity of laws,’ wrote Lord do 
Vilhers as far back as 1 889, ‘ would be a common court of appeal 
for the different colonies and states As a matter of practical 
convenience such a court would be extremely useful The dclav 
and expense of an appeal from the colomes to the privy council 
are so great, and the judges of that court are so httle conver- 
sant with South African law, that the colomes at all events 
would not object to the estabhshment of an mtermediate court 
of appeal 

^ Southern Bhodeeia ib included m this roforonco 

* Ue Villiers to A G MacGregor, December 27, 1880, see E A Walker 
Lord de Villtero and Hte Tmu (London, 1925), p 111, 
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(v) Agncvlture and Mining The two great industneB of South 
Africa ui'6 agnculture and nnning 

‘No race of farmers m the world*, wrote Lord Selbome, ‘have more 
natural diiBcultiea to contend with than those of South Africa Scab, 
Tindeipest, East Afncan cuaul lever, locusts, nro each m their degree a 
constant menace to the farmer Tho plagues of nature know no artificial 
boundaries between Colonies, and are impartial in their visitations 
Imagine the despair of tho former m tho Transvaal, who has successfully 
destroyed each swarm of locusts that has hatched upon his farm, when he 
sees fresh swanns of locusts appeonogfiom a neighbounng Colony where 
the same process of destruction has not been accomplished . If one 
South Afncan authority, exercising undisputed powers from tlie Cape 
of Good Hope to the Zambesi, woro to carry out one consistent polioy m 
support of the farmers, it is probable that, within a few ^ cub, not only 
would dreed pests like the Eaat A&ican coast fe\ or have disappeared, 
but scab might become rare among South African aheep, and the scourge 
of locusts might have passed mto the record of a bod dream ' 

The iruning industry alwa}^ depended greatly on an adequate 
supply of native labour The demand for labour might be 
situated in one colony, and the supply which might fulfil that 
demand m another Any attempt to bring the supply and the 
demand together could only be made by private mdividuals 
who were hampered by the existence of different laws regulatmg 
labour questions m the colony of the demand and the colony 
of the supply. Had there been a umon or federation these 
difficulties V ould not have existed 

(vi) The Colour Question No country in the world has such 
a problem to face as the South Afirican native problem The 
white people of South Africa committed to a path that few 
nations have trod before, and none of them with success 

‘Then task', wrote Lord Sidbomc, ‘is to load upwards m Chnstian 
civilisation tho natives of South Africa, uho aro in many different stages 
of doveiopment There is the i*ducatod nnfivo, whose asprations must 
bo regarded with wide H>-nipatiiy, aud there arc tnbes still in tho stage 
of barbarism A more difficult or coinpbx problem was never pro* 
sented to a people, and it w c\<t sluulowod bv the responsibility of 
lw»pitig order m tho land and of defence of civilisation against any 
turbulent or unruly element m the muiiviiised masses 

Long before umon was brought about men recognized that 
the colour question m all its aspects had to be dealt with, not 
piecemeal by separate governments, but as one complex whole 

^ Tho native population vaa over fi\o millions, tho white population about 
one nuUion 
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Hitherto the opposite pohcy had been pursued The Cape had 
one native pohcy , Natal another entirely different , the Trans- 
vaal a third, the Orange River Colony a fourth Different 
remedies were being apphed to the same disease Soon the gulf 
might be too wide to be bndged Apart from this there was 
always the danger of a native rising The white population, if 
united under one government, would be strong enough to deal 
with any danger of that hmd, but under four governments not 
one of them, especially Natal, was safe from danger Asiatic 
questions and immigration were also difBcult to be dealt with 
by four separate governments 

(vu) General Adtnimsiraiton ‘Disunion not only brought with it 
many dangers It meant also that gov^nment was meffioicnt, cumbrous, 
fl pH expensive Four separate ^^tems were needed for the control ctf 
one Tni UioTv white inhabitants Th<se were four parliaments handling 
problems by means of differing laws , there were four courts 
mteiprctmg those laws in different menners , them were four govcrnoia 
with their accompaniment of government houses, retinues, and staffs , 
there were four governments, driven m every ^hcro of thoir activity (o 
recognise the necessity of unity and promptitude of action and }Tt fail- 
ing to achieve either , them were four treasuries, each borrowing money 
without regard to the needs of the otiiers , there were confusing difference') 
m many of the laws, especially m such mutters os patents, marring) , 
inheritance, and naturalisation A man might be a Bntish subject in 
the Cape Colony but not m the Transvaal Takon alone, all these ek • 
ments of waste and confusion woro a potent argument for Union ^ 

Public opmion was strongly m favour of umon Not only v, a'< 
nationalist and patriotic fcelmg stirred, but the busmess com- 
munity had become convmced of the advantage of union on 
purely financial and economic grounds The great mining hou'^cs 
declared atroi^ly for umon Societies were formed in manv 
different parts of the countiy to organize the forces favourable 
to union Religious bodies exhorted the people towards the 
desired goal Throughout the country, in every town and village 
men were firmly convmced tiiat every evil to which the colonics 
were subject, every evil which affected industry or commerce, 
agnculture or finance, work or sport, was due to the fact of 
disunion When the National Convention met on October 12, 
1908, the coimtiy was set upon the establishment of a Umon 
Foi exactly half a century the question had been before the 
people of South Afnca 

^ Brand, The Vnton o/ SouOi Afnca, p 20 



THE MAKING OF THE CONSTITUTION 63 

2. The Movement towards Union (1858-1908) 

The first move towards onion came from the Orange Fiee 
State in 1858 Sir George Gicy, the governor of the Cape, a man 
to whose memory evciy South Afncan, to whatever race oi 
party he may belong, looks back with affection and reverence, 
received from some of the leadu^ people in the f^e State, a 
document which had been widely circulated m that state early 
m 1858 

‘Wo, the undenugned inhabitftnts of the Orango Free State without 
distinction of descent,’ inn tho ((ociiment, ‘unanimously address ourselves 
to your Excellency, the iiiitn who bolely understood how to grapple with 
and ultimately to overcome the great diihcultics m Kaffraria It is 
our earnest opinion, tliai unless this coimtry called Orange Free State 
18 allied m geiioml union with oui parent Colony, it never will onjoy the 
blessings of peoco and prortpcrtt> Such federal union, if Her Majesty 
would deign to grant it to us, would enable us to preserve our officers of 
government, our National Asacmbly called “Volkhraad”, all of which did 
their best, under trj mg oacuRuftaiices, to govern this country to the beat 
of thoir abilities, it would ol'o allord us tho means to contmue transact- 
ing our business m tho Dutch longuogo and to nurse the Church to 
which this country is so gieatly ii^cbted in fact, nothing would disturb 
our present internal arroiigcinonts, and all remnants of old dissent would 
gradually diboppeai \\\ would claim as a right that part of tho 
revenue arising from duties on goods consumed m the Orange Free State , 
and that also of sending luonlxrs to the general Parliament, that our 
voice may be heard in the Congress of our common fatherland 

‘ Whilst thus ailicsl for Ijettcr or for w orso to the mother Colony from 
wliioh unjustly wc have been sc\ercd, wo would, joining our sister 
Colony of Natal to the cast and the districts of Colrsburg and Albert to 
the soutli, form a compact union, and the prestige of such national federa- 
tion would alone be Hufliciont to prevemt thobc lamentable strifes with 
the native races which of late we had to deplore 

‘We have read tlmt youi Excellency buH matured a sumlar federative 
tie between the difTcieiit Stati's of New Zealand and wo therefore 
sincerely trust that j oui ExcclliTUgr will take this our fervent prayer into 
earnest considciation 

Sir George Giey sent this document to tbe secretary of state 
for the colomes He said that he had so frequently stated it as 
his opmion ‘ that such a federation would be a very desirable 
event, both for Great Biitain and this country, that I need not 

' A F Newton, Select DoeumeiUa relahng to the Umjkatxon of Souih Afnea 
(London, 1024), vol i, pp 1-J Thore had been some discussion on the subject 
of federation m the Cape elections of 1854, see H E 9 Fremantle, The Naif 
Nation (Capetown, 1900), p '>4 
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trouble you with any further remarks upon that pomt , but I 
beg that I may be instructed as to the general purport of 
the reply 1 should return to any such application’ ^ 

A great deal of oorrespondence followed with Sir E Bulwer 
Lytton, secretary of state {or the colomes Meanwhile the 
Volksraad of the Orange Free State passed a resolution request- 
mg the president to communicate with Sir George Grey on the 
subject, and proposing a conference Sir George Grey replied 
that he would recommend ^e Cape parliament to consider the 
matter Sir E Bulwer Lytton then wrote to Sir George Grey 
that 'Her Majesty’s government are not prepared to depart 
from the settled pohey of them predecessors by advising the 
resumption of British sovereignty m any shape over the Orangi' 
Free State’* No wonder South Afnca has been called ‘the 
land of lost opportumties’ M Ihis proposal had met with tlu‘ 
sympathetic consideration which it undoubtedly deserved, the 
future history of South A&ica might have been different But 
because Sir George Grey recommended the Cape parliament to 
consider the matter as he had promised, he was recalled by Sii 
E Bulwer Lytton ‘You have therefore placed Her Majesty s 
goveminent ’, he wrote, ‘ m a iK^ition of extreme embarrassment 
and difficulty It is for Her B^jesty’s government alone to 
determine whether steps shall be taken You have so far 
endangered the success of that policy which they must deem 
right and expedient m South Afnca, that your contmuance in 
the administration of the government of the Cape can be no 
longerofservicetopubhcinterests ’* Bulwer Lytton’s successor, 
the Duke of Newcastle, withdrew the dismissal, but adhered to 
the view that it was for Her Majesty’s government to decide 
what steps to take as far as unification was concerned But 
Her Majesty s government was soon to loam that its view v a** 
entirely wrong 

All the South African states and colonies, for the next decade 

* Pai-lutmeniarj/ Paper*. 216. p I, July 6, 1858 On November 19, 1858, 
Sir George Grey aont hia fantoua diapatch to the aeoretary for the colonies at 
tho letter a request See Nowton, 3eiect Documents, vol i, p. 4 G»y rT>coi)i 
mended a federal form of government ‘including even native states ’ on tho 
Now Zealand model 

* Newton, Select Documents, vol i, p 8, Parlmmentary Papers, 218. p J4 

February II, 1859 » e t » r 

DoeumenU, vol i,p 11 , ParhantentoTT/ Papers, 210, p i't, 
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or two, were prepaied foi Komc form of umon , even the house 
of eoinmons of the United Kingdom passed in 1872 a resolution 
‘that it la deFuiablc that facilities should be afforded by all 
methods which may be practicable for the confederation of the 
colomes and states of South Africa ^ But the method de&ired 
in South Africa uas that union should come from within and 
not in a form dictated bv Bou mng Street The advent of Lord 
Carnarvon as secretary for the colonies marks the end of a 
chapter contaming much promise and the beginnmg of a new 
one not richer in good intentions than m disasters ^ 

In Canada the Canadian settlement was made by the citizens 
of the federating colomes but Carnarvon did not understand 
the lesson of Canada He thought that the success of the 
Canadian Act of 1867 uas due to himself — the minister who 
mtroduced the measure — rather than to the colomal statesmen 
who drew u}) the resolutions on which it was based. He aocord- 
mgly set about to force upon South Afnca a similar measure In 
this he ^as encouiagcd by the histonan J A Fronde. To 
Froude was duo one cause of one of the most remarkable penods 
m the relationship of an> colony with the mother coun^ At 
the Cape it was thought that Froude had been sent out by 
Carnarvon actively to agitate in favour of confederation, and 
his presence was greatly resented® At a pubho bani^uet in 
Uitenhage at which both Fioude and Merriman were present, 
the lattei lather unjustly denoimced Froude’s propaganda as 
‘an Imperial agitation, an agitation from abroad’, and the visit 
of the famous hiatoiian came to an end * Carnarvon, however, 

^ See Sir J C Mult<nu rmlAir iVohIA i?eco7{eclion9 (London, 1026), 

p 31& {8ir John in>vtki i}ie hr^itfMvkcr uS iheX^xaoapBTjjajnaat.), 
Frementlc, Tla Xtiv yatmi p 66 \\illi«in8 The Selbome Memorandwn 
Roeolutioue passt (1 b\ ilio Ciiih* tiMWinbU, Juno 9, 1871. the Cape legiB- 
lati\e coumil. June' lii, 1871, Cnqmlniui West IcgiHlativo council, July 28, 
1675, Natal (iniiuil Nu\riulMr 2*), 1875 For lettore from the 

prcBidents of tlic Smiili \fiiian H«|nil>li< und the Orange Free Slate dated 
July 16 and November 11, IKTs re^pictiveh, approving in pnnciple of con* 
federation, BOO Nowtun, .Vrfcci /loruHH’nto, vol i* pp 12-23 

* The phrase is Fromuntlo'B {The A'ew Notion, p 68) 

* G- M Thonl, J/rita mrte Century (London, 1001), p 402, 

Walker, Lord de Villivra niul IIn Timh*. p 128 For o careful estimate of 
Fioudo's ‘mission’, SCO K A \>u)k(j, A i/iff'ury p/jSow/A A/rrra (London, 1628),. 
pp 362-8 

* Newton, SelectJJo({<fHe»fi,\ol i j> JO, iioto. Walker, iord de Fi/ber# and 
Hi 9 Ttmea, p 128 
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followed the advice contained m Froude’s report ^ When he, 
however, endeavoured to call a conference of South African 
representatives the Cape parliament disapproved of the pro- 
posal A conference waa finally held at the Colonial Office, 
but the Cape was not represented^ On August 13, 1877, 
the South Africa Act, 1877, was passed, but the act proved to 
be stillborn 

It was ‘ An Act for the Union under one Government of such 
of the “South Afncan Colomes and States as may agiee thereto, 
and for the Government of such Union , and for purposes con- 
nected therewith ’* It followed very closely the British North 
Amenca Act of 1867, especiaily m regard to the powers of 
the ^umon parliament ’ and the ‘provincial councils dividing the 
junsdiciiion oi each exactly m ^ s^me manner as dsi the 
Canadian Act But, generally speaking, it was an unsatisfactory 
type of enabling Act, and it never came mto force in South Afi ica 
because it had no attraction ior South Africans, and also because 
it was an Act which the South Africans thought had been 
foisted upon them from without, and not the creation of their 
own social desires and pohtioal aims It expired m 1882 despite 
vanous attempts to bnng zt into operation Carnarvon had 
first created difficulties ui the way of any scheme of union, then 
he proposed an unattractive measure, and finally he selected 
the most controversial means of forwarding it * Parnell’s op- 
position to the bill m the house of commons was an umnten- 
tional expression of South Aincsn opinion: 'there was no proof 
that the South Afncan colonies desired, the proposed confedera- 
tion , any confederation of the kind ought to be voluntary and 
spontaneous and not forced’ The prospect of union, now faded 
for nearly forty years There was some talk of union, but 
practical steps were not even suggested Other remedies woiu 
attempted A customs umon was formed m 1889 between the 
Cape and the Orange Free State, and before 1899 Bechuanaland, 
Natal, Basutoland, and Bhod(»ia had joined it In 1899 the 
Boer war commenced In 1003 the customs union was renewed 
This time the Transvaal also was mcluded There was to be a 

^ For this document eee Newton, Select Docutnenie, vol i, p 24 , Paritamen 
tary Papers, C, 1399, pp 08-83 

* August 3, 1876 (Newton, Select Damnunts, p 39 ) , Walker, Lord de Vtllters 
and Hxs Txmes, p 129 

* 40 A 41 Viet c 47 • FVmantle, The Neu Na*vm, p 70 
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oommon tanif for the ^holc of British South Africa ^ In the 
same year the Inter-Colonial Council was formed In 1906 
another customs’ tariff w as established 
From now on the question of union loomed largely, not onlv 
m the minds of South African statesmen, but also in the mind 
of the South Aincan public Organizations were formed, societies 
sprang up, political paities, new and old, placed umon m the 
forefront of their programmes In 1907 the Cape parhament 
unanimously passed a motion ‘that m the ox>imon of this House 
it IS desirable that the Government of this Colony should during 
the recess approach the Governments of the other self-governing 
British colomes in South Africa to considei the advisabihty of 
taking prehminary steps to promote the union of British South 
Africa Then came Selbome’s Remew and Memorandum 
In J une 1 908 it was announced that the Customs and Railway 
Conference held earher m the year had failed , but the conference 
passed the following resolutions 

A That in the opinion of this Conference, tho beet mieiesta of the 
permanent prosperity of South Ahica can only be seoured by an 
early union, under tlic Crown of Groat Britain, of tho several seif- 
govemmg Colonies 

B That to tliu Union cont(>uii>latcd in the foregoing resolution 
Bhodosia eholl be entitksi to be admitted at such tune and on 
such conditions as may hereafter be agreed upon 
C That the membt'iN of this Confenmee agree to submit tbo foregoing 
resolutions to the L(.giHlatureb of their icspective Colomca and to 
take Buch steps as may bo n^icasory to obtain their consent to the 
appomtinent of ddegatob to a National Soutli African Convention, 
whose object bo to consider and report on tho most desirable 
form of South Afiican Umon and tv piepare a draft constitution 
D The Com eiif loii shu/f coubtstofaotuioi'o than twelve dc/ogatesdrom 
the Cape C'oluny, not luoru tliun right delegates from tho Transvaal, 
not more tliaii /(\o drlcgutcs &om Natal and tho Orange Biver 
Colony rospoeti\ i ly, and it tJuvll in^t os soon as oonvemont after 
tho next session of all tin* Faihamonts , provided ^at as soon as at 
least two Colomes slitdl ha^ e oppointrd their delegates, the Con* 
vention shall be considered as constituted 
E The Convention slinU publish tho draft Constitution as soon as 
possible and shall in consultation with the Governments of the 

^ See minutes of cusloius lunfcrraicc 19U3 (Newton, Sdect DoettmentB, vol i, 

P 212) 

* Sit Edgar Walton, The Inner oj the Hatxonal Conventwn of South 

Afnca (Capetown, 1912}, p 20 
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BPlf'govemiDg C 0 I 01 U 66 dfitsTiniixs tlio &tuT6 steps to be taken in 
reference thereto 

F In. the Convention the voting shall be per capita and not by States 
A Chairman sh all be elected from the members who shall have the 
right of speaking and voting and m the evmt of an equality of \ oti'n 
shall have a casting vote ' 

To these resolutions there was no opposition in any of the 
parhaments, and on October 12, 1908, the convention mot at 
Durban 

3, The National Convention (1908-9) 

The national convention consisted of thirty-three delegates 
the four South Afncan colozuea and Rhodesia being represented 
One-third of the members were farmers , a few were univer8it> 
men , there were about ten lawyers , about two-thirds of the 
delegates had fought m the Boer war Former enemies met 
together in peaceful comradeship to shape the future destinies 
of their common country For three months they sat together 
day by day, and at the end of fhat period had drawn up a draft 
constitution, which, with a few amendments which were mostly 
matters of form, was passed through the parliament of the 
United Kingdom withm twelve months of the first sitting of the 
convention 

Nothing can be more clear and precise than the opening 
speech of the convention’s ebsarman, Sir Henry de Villu^ih 
With regard to the duty of the delegates he said 

*It IS well, gentlemen, that we alKmld at the outset clearly undcistand 
the exact natvue of the duties entrusted to us by the different parlia- 
ments which have appointed us delegates We have a mondati 
to enquire, not whether an early umon is desirable, for that has ahi a<K 
deadod upoR bf <Ktr petac^fsk, inti what fbnn tfiat aatan tdmtM 
take and what should be the machinery for bnngmg it mto being Tin n 
appears to be an imprension abroad that this Convention is going to lav 
down the lines to be followed upon such questions as the future nut u 1 
policy of South Africa, but I think you will agree with me that quoMt lon*^ 
of that nature can only be dealt with by us m so far as they bear iipoii 
the iromediato matters submitted to us for consideration The clnof 
argument in favour of a closer umon is that by that tt>pji.tih only enn u 0 
obtain one legislature for all the oolomee of South Afrina. that will be 
able to oope with the great jiroblems which ore common to all the Colon us 
and which they cannot individually end at the same famo effectually dt ul 
with We cannot usurp the functions of such a legislatuio, but at tin' 

^ Walton, The Inner Sialory oj tkt National Conventton, p 27, Mollcno 
Further South Afncan RecoUeciions, p 161 
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same time wo cannot a\xiid the di^ussion of the wider problems if such 
discusiuuiL becomes nccossary for the duo pc'rformniico of the duties 
actually entrusted to us A great opportunity now lies before us and 
it IS an opportunity whicli may not soon occur again We lia\ c the best 
wishes not only of those who smt us but of Great Britain and tho Empire 
No moro striking proof could Itave been given by Great Britain of her 
sympathy with our aspirations than the sending of the squadron which 
lies at anchor m tins hiiibour to greet the con\ ention , We may well 
proceed hopefully u ith the full deteimmation not to dissolve until 
we have succeeded m homing a schimic of union which shall bo durable, 
and destined to create u strong and united, prosperous and contented 
South African nation within tho folds of the Biitish Empire 

No sooner had the foimal pioceedings been completed when 
Memman, prime imiuster of the Cape, moved that all the 
debates be absolutely secret, and that no records of any speeches 
be made This resolution was accepted, and it waa only after a 
struggle that the convention succeeded m preservmg even the 
official mmutes It has thus happened that no record now e^ts 
of the debates except the short summary given m Sir Edgar 
Walton’s Inner History of the National Convention of South 
Africa Even m that voik tho author was careful to ‘avoid 
any indiscretion which might be regarded by any delegates as 
a breach of confidence' ^ To this day the seal of confidence 
remains mtact, and it says much for the honour of the delegates 
that this undoretanding has been adhered to so faithfully But 
the task of the constitutional lawyer or historian is by no means 
easier on account of it A httle new matter has emerged in 
Professor Walker’s Lord de ViUters and His Timet? m the shape 
of important confidential letters betw een Selborne and de Vil- 
hers The Hon B H Brand also makes a useful contribution 
to our knowledge on the Hubjcct in his Union of South Africa 
Bearing m mind that Mi Biand was secretary to the Transvaal 
delegation at the convention, wo may accept his work as bemg 
of eq^ual weight with the w ork of Sir Edgar Walton Though not 
of such great detail as Sii Edgai Walton’s work, much may be 
read between the lines written by Mr Brand With the aid of 
these three volumes and tho official mmutes, we may be able 
to give an account, not of the convention’s actual dehberations, 

' Official Mmvtes of PioeeedntgH of the South African National ConvenHon, 
P 1 

* Walton, The Inner Hielorif of the National Convention, p 36 

* Walker, Lord de Villiere and Hie Timee, Chapter XXV 
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but of the ourrcnts of opimon and the reasons why the conven- 
tion adopted one form of constitution in preference to another 
Rhodesia’s part in the convention need not be considered, 
because from the begmnin^ she had no serious intention of 
j ninmg the Union, and her three representatives took no part 
in the discussions or the divisions, nor did they go to London to 
assist m the passage of the diait act 
There were certain questions which gave the convention a 
great deal of trouble. Undoubtedly the most difficult was the 
problem of the native franchise This difficulty persisted right 
through until the act was finally passed at Westnunstcr 
Another difficulty was whether the form of the constitution 
should be a unified or a federal one The powers of the provin- 
cial councils also involved much discussion Other matters u ere 
the ‘ damned capital question ’ and the language problem These 
are the only subjects that need claim our attention 

(i) A XJfivfied or a Federal Constitutton^ The first important 
question which had to be decided, because on its solution the 
details of the whole constitution depended, was whether the 
umon would be a federal one or not Before the convention mot 
there was a general feelmg m favour of federation Umfication 
was regarded with apprehension The Transvaal’s treasury u tis 
full and overflowing, but the treasuries of the other three coloiiie'> 
were empty and they were faced with difficulties m balancing 
their budgets They feared that the Transvaal’s wealth would 
control the pohtios of the country under a purely umtary con- 
stitution The Transvaal felt that she might have to cariy tho 
rest of the country on her shoulders The two smaller colonic-^ 
feared that they would he oTerwhe^med by the two 
colonies The Orange River Col<»y was placated by the promise 
of an elastic delimitation of constituencies and more parliamen- 
tary representation than she was entitled to — m the foim of 
‘equal state representation ’ in the senate and a minimum num- 
ber of seats m the assembly for the first decade of union Natal 
could not be placated with these advantages , and there w 61*6 
other considerations apart from her small area and population 
She had a history and a tradition that were different from the 
history and tradition of each of the other oolomes Her white 
population was predominantly English, with Enghsh traditions 
and culture She feared being overwhelmed by Dutch mfluenccs 
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She did not want to begin to Icam the Dutch language Vali- 
antly she atiove until tlio \ eiy end for federation, but the railway 
traffic to the rich goldfields and the fear of being left out of the 
great project of union m ere too much for her The Cape also had 
her fears honouraldy she uished to piotect the hard-ivon fran- 
chise right of her coloured population VTien this fear y, as allayed 
the Cape y as satisfied 

The merits of federation and unification were fully discussed. 
‘In the United States’, it was pomte<l out by Gleneral Smuts, 
*the sovereign power was so di«^isod as to be ineffective for 
the essential purposes of civilised government There each 
individual state made its own laws , while South Africa already 
had sufficient diversity of statutory confusion Above all, the 
federal government of the Umted States did not seem to have 
sufficient powers, and the machmery of government was too 
cumbersome and complicated for prompt and certam action 
In Canada the fedoial s}«>tem emphasized local jealousies and 
differences of race and religion In Australia t^ro had been 
too much friction betw eon the states t7iier se and the states and 
the commonwealth South Afnc«v had had friction enough, 
enough racial strife She wanted a fresh start and members of 
the convention, Dutch-sjieakmg and English-speaking, earnestly 
declared foi a fix'sh •start Vith obvious amcenty patnotio 
Doers W'lio had fouglit so tenacioiraly for the preservation of 
their own ideals now pleaded for a new bcgmnijig 

Behmd the stiuggle between the federalists and the unifiers 
there w as an influence gi cater, more subtle, more decisive than 
any argument The iclationiJup between the coloured races 
and the white race** has always bc^n the dominant factor m 
South African politics It m'')Hi«l the first Ercc State address 
on union to Sii (leoige (Jivv m 1858, it was the central theme 
of Lord Sclborne h m 1907 If a sudden disturbance 

broke out in one colonv that colony might not be strong enough 
to meet the on's!** , but under a single national control of the 
mihtary and constabulaiv («jtabliRhincnt8 the forces of a united 
country might be moved easily and swiftly to every part of a 
vast territory 

Every pioblcni pointed to the |>os&ibility of solution under a 
unified form of constitution there would be a single native 

^ Wolton, The Inna Hutoty of the yolxonal ComenUon, p 80 
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policy , a coimnon treasury , economy of administration , uni- 
formity in the laws and statutes, one great state railway 
system, and in all things the voice of one people Union 
IB and federation is weakness The unifiers, there- 

fore, won , and experience has confirmed the wisdom of their 
vactoiy 

(u) The J'ronohtse It will be remembered that in the Cape 
there was a property and wage qualification for the franchise 
which enabled a number of native and coloured persons to vote 
and be elected to parliament In Natal a fdw natives and a 
number of Asiatics had secured suffrage nghts But in the 
Transvaal and m the Orange River Colony there was a manhood 
suffrage confined to Europeans only There were four solutions 
to the franchise problem printed hy these varying electoral 
qualifications (i) to adopt the C^pe franchise for the whole of 
South Africa , (u) to fix a civihzation test for all electors ; (iii) to 
draw a hard-and-fast colour-hne throughout the Union , and 
(iv) to leave the position in the Cape as it was, and to allow the 
Union porhament to settle the question m the other colonies at 
some future date The Cape definitely refused to surrender the' 
rights of her native electors , the Transvaal and Orange Rivei 
Colony defimtely refused to extend the coloured franchise north- 
wards The first and third solutionB were thus ruled out 

It is necessary at this point to distingiush the various divi'^tions 
into which the colour question m South Africa falls There is, 
in the first place, the pure-hlood^ Kaffir, or Bantu, or, as he is 
commonly called, the native ti South Afnca the problem of 
the native in his relation to the white man is one to which theio 
has been no parallel m the experience of mankind In the 
United States the position of the white man had always been 
at least, secure The white population hiis vastly outnumbered 
the black In South Africa the numbers are reversed in the 
ratio of five to one The white man thinks that after the ternldo 
struggles and privations which he has endured in order to build 
up a modem civihzation in Afnca, he ought never to allow him- 
self to be placed m such a position that the numerical superiority 
of the natives will overwhelm him and the civilization which ho 
has laboured to estabhsb. Great Bntam ha s been singularly 
successful in her government ot infMior races , but her succebs 
* The motto on the Umon coat of arros is Ex tinxtaU vtres 
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has been due to the fact that her problems were usually such as 
could be met by the ajiplication of certain simple prmciples of 
equity and equaht}* There had been no question of preferring 
the interests of one lace to those of another In South Africa 
problems of government are intensified by the clash of interests 
between different races The simple expedient of applymg the 
prmciple of equality means that if all adult whites possess the 
franchise, all adult natives must equally possess the franchise 
It means that for every white man m a South African parlia- 
ment there will be five natives It means that the centuries of 
culture, of tradition, of knowledge, and of political accomplish- 
ment will bo worth one-fifth m the government of the country 
as compared with the almost barbaric state, the superstitious 
beliefs, the crudeness and the childishness, of the native masses 
To apply such a principle of equality would result in a state of 
affairs which the whites of the northern provinces (who still m 
great measure subscribe to the article of the Transvaal Qr<mdwei 
admitting of no equality between the races) would never be 
prepared to tolerate The British government had always ex- 
cluded the government of the natives from the power of the 
colonial legislatures But onco tho pnneiple of self-government 
was admitted, it became incicasingly difficult to insist upon this 
exclusion with any degree of ngidity By the time ^at the 
draft South Africa Act liad been brought to London, the last 
vestiges of this exelusiou liad almost disappeared All that 
could be done was to vest the admmistration of native affairs 
m the govcmor-gcnerul-m-eoiincil in the hope that the personal 
mfiuence of the govci noi -geneial would be of value to his mims- 
ters in the admimstrative control of the natives ^ To have 
insisted on more would lui\p meant tho indefimte postponement 
of union, a responsilnlitv which tlxe parliament of the United 
Kingdom would not fate In the same way, if the Cape had 
insisted that the nnti\e finnehise of that colony was to extend 
to the northern provinces, or if the northern provmccs had 
insisted upon the abolition of the Capo franchise, umon would 
never have become an accomplished fact The result was a com- 
promise The Cape franchise leinained and was ‘entrenched’ * 

* Srvtion U7of thp S«mth Arn«« \H 100*1 Cf H E EgPrton, Fcrfemlton# 
and Vniantt ui/hin Hir linlisli hmpm ((Kf«nil 1*124), p 2H‘1, nolo 1 

* Sections 35 and 1 >2 of tlu. Bmitli Atiica Vet 1*100 
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To have apdimtted natives to parhament, as the Cape constitu- 
tion allov'ed would have been illogical m view of the fact thal 
the overwhelming majority of natives did not possess the 
franchise, and whereas a native m the northern colomes did 
not possess a vote by emigrating he might obtain not onl\ a 
vote in the Cape Colony but also a seat m parhament Further, 
to allow natives to sit m parhtanent would have broken the rule 
of no equahty The Cape, therefore m order to save its native 
franchise, surrendered on this pomt, and did not press for ciii 
extension of its franchise northwards 

The government of the United Kin gdom was mtereatod m 
this question of the native franchise, because it was related T''t 
the eventual transference to the Umon of the native protec- 
torates Lord Selbome insisted upon the two questions lieiuz 
discussed together The admission of the protectorates at 
time or other was mevitable Xow was the time to *ettle tlw. 
conditions of their admission * The admim^tration of the pr^)- 
tectorates had hitherto been under the control of the hj^h 
coinimssioner The schedule to tiie South Africa Act pir>Ti«h - 
that the place of the high commissioner will be taken bv tL" 
prime minister, assisted by a commi<teion if and when tini in- 
ference takes place The admimrtration of native affaun i- d 
most techmeal busmess and it can be entrusted onJv to tLf 
most highly tramed officials Commission government in Thn^ 
the best form of government for the natives But in orclci tu 
restrict the very wide powers which commission government 
necessarily entails the schedule contams certain conditionn 
safeguarding the mterests of the natives * 

The other dlVlSlon^ of the colonr question concern the half- 
castes and the A^^iatics, To adnut them to the franchise m tli* 
Transvaal and the Orange Rrver Colonv would have mear.i 
these colomes declared the ms^tion of the tbin edge of tlj*- 
wedge Once anyone hut an European were granted tljt- 
franchise no one could tell where the matter would end 

(m) Thi ProiiTicea South Africa was too large a countri' to 
have a form of government which consisted only of a parliament 

* Dalton /nn/rH<Afory<^(Ae A'ctf/oiwd CoMi'cnlfOR, Chapter V TValiar 

-Df I lihcrt and Hia pp 44S— 06, and aee eepeciall} un th#* wh 1 

subject of the protectorates, Brand The Vnton q/ South Afnra[ Ctiaprer X 

* Brand op ejt Ctiapter X , eee Aj^iendix IV 
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and purely local institution'^ like municipal or divi'?ional councils 
This fact, taken in conjunction -with the fight for federahsm put 
up by Natal, resulted in the creation of provincial councils For 
the latter reason their teriitonal jurisdiction coincided u ith the 
former colonial boundaiics for the formei i*eason their subject 
jurisdiction or heads of pouer embraced uhat are more or less 
local matters ^ Education was added to the juiisdiction of 
provincial councils hecau-He of language difficulties Natal was 
predommanth Engli'sli the Oiange River Colony predominant!}^ 
Dutch 

It was the m-*h of the convention that the provincial councils 
should be free from party divi-sions Local matters and educa- 
tion were be'^t dealt with without party politics The members 
of the convention therefore acarehed foi the most successful 
mcxlel of a non-pait\ executive council and they found it m 
Switzerland The provincial eoimcil system is thus based on the 
Swiss system and the <k*ctJon of the cxecutiie committee by 
proportional representation and an mdepcndently appointed 
admiTuatrator were* thought to be further safeguards agamat 
party pohtics m provincial affau^ * 

(iv) Othfir yifittif-i The above were the only subjects which 
gave great difficult^ to the comention Language rights were 
settled on the of jKifc^t oqiialitv by making English and 
Dutch the official langiiacr s of the Uiuon The question of the 
capital was s>ettl(d li\ a dixisifui of the spoil's Pretona secured 
the civil seivicc ( ajie Town the jiarliaraeiit, and Bloemfontem 
the court of appeal But Natal did not go empty away On the 
some dav the ( ape the 1 1 aii'^vaal and Natal signed the railway 
agreement fm wlmh Natal had been pressing smee 1903 ’* The 
provisions relating to the jiidiciaiw did not give any trouble 
They are in haiiiionv with the ivat of the South A&ica Act, 
placmg South Afn^ i undrr one unified •'iijueme court having 
provincial diMsion*. with an ap|;ellatc divi'.ion of supreme 
judicial authoiitv '«u])enmiK»sed upon the whole structure 

It was a w'lse jiiccaution to ha\e the discussions of the con- 
vention held behind elo'sed doors 

' Section 8" of th<* iSoinh lioia \ft 

* Brand, The T'mon of '>o»fn Aft-n p 8U 

* Walker, Lord de 1 dl'tt' ond Hi9 p 406 See section 148 (2) of the 

Bou^AfncaAct l'(09 IndertliHacreeioent Natal geciired 30per cent of the 
heavy railwa> traffic to th** Riiiid 
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'Tho questions handled were so delicate, and the feeling upon them 
throughout tho country so divided and acute, tlial it is not concti\ ublu 
that an agreement could have been reached m pubhc It is well known 
that on more occasions than one feelings m the convention itself ran high 
Its work was only brought to a suc<»aaful issue because no appeal v. as 
possible to the galleiy The pubhc was brought to recognize that the 
result must m any case be a dehcately-balanccd equipoise, and, msti'ad 
of being daily inflamed, was content to wait and pass a final judgment on 
tlie completed work 


4. The Passing of the South Africa Act, 1909 

The convention sat in Durban from October 12, 1908, until 
November 6, at Capetown from November 23, 1908, until 
February 3, 1009 The draft act was then submitted to tho foin 
colonial paihaments, and the amendments suggested by them 
ucrc considered by the reassembled convention at Bloemfontein 
from May 3 to 11, 1909 The Transvaal did not submit am 
amendments , tho Cape submitted twelve , Natal seventeen, in 
a last attempt to obtam federation , the Orange River Colony 
submitted three The reassembled convention mode foitv 
amendments to the draft act, tho most important being tlic 
change from tho three-member electoral divisions to single- 
member constituencies During tbo months of May and Jun(‘ 
1909, each colonial parhament, except Natal, approved of llic 
final draft of the convention’s work Natal sent the draft act 
to a referendum, the result of which was the surprising majoi it \ 
of three to one in its favour Each parhament thereaftci diew 
up an addiess to the King praying him to cause the neces''ai> 
steps to be taken to authorize the contemplated union Dclc- 
gatca theii by bo 

London with powei to agree to amendments ‘not mconsihtorit 
with the provisions and pnncipl<» of the draft act ’ * 

In England fifty-thixx) amendments were made pnor to tlir 
introduction of tho bill in the parliament of the United King- 
dom These amendments were made m consultation between 
the South African delegates and the secretary of state for the 
colonies The bill then passed through parliament without 
further amendments It received tho royal assent on September 
20, 1909, and on Decembei 2 a jiroclamation was issued dcclai - 

* Brand, The Union of South Africa, p 39 
I Minutes of Iho South Afnesn National Convention, pp 3o8-‘) 
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mg that May 31, 1910, should be the date of the commencement 
of the TJmon 

The amendments made in England were concerned with the 
form of W'ording of the diaft act and did not in any way affect 
the substance or principle of any section of it It can w ith truth 
be said that the completed act which the delegates brought back 
with them from England was almost identical with the draft 
act which they took w ith them to England 

The following cxtiacts ftom the apcech of the secretary for 
the oolomes, the Earl of Crewe, m the house of lords on July 27, 
1909, reflect the attitude of the Siit&h government tow'ords the 
proposed Umon 

‘When wo come to (Ik ((ualillcation for sitting m either House we 
approach a point wliuh has the subject of much discussion and 
as to which manv pmti’sts hfl^e been nuidc Those wlio sit in either 
House of Farlmnunt Iia\o to 1m* of Hhiropc'nu dcsroiit So far, the posi- 
tion is that 111 (ho Cnp( rolon\ no such x-cslnction has hitherto existed 
On the other hand, iiu one not ol Euiopetiu dc^cout Iism over sat in the 
Cape House of A'^se inbK I sit\ fjtAnkl\ tlint there does seem to me to bo 
a strong oe^sc againnt the iuhciIiou of such a pro\ ision in this act or m 
any act There aiein<*u not of Euroxican dcHornt who aio of lugh stand- 
ing, of high chaiactoi and of high nbihtt They regard thw provision 
as a slight, and w e* rogix't that am lo> al Hubjex.ts of tho King sliould con- 
sider themseh ou '•lighted 

‘On the otliei haii<l tlu dilTicuUics which hm c confronted those who 
have prepared thin hill ic no doubt < onsuU'iabli' In tho first place, 
it 18 only m tlic ('him* tJin( tin natn c IIS', u x ole, and therefore it would 
seem anomalous to allou a ui<(n to *(it m an itHsrnibh for which tho oluss 
to which he belongs lia\c not a xoto m the giintci part of the Union 
It IS also fair to point out tiuit inthi AustiulianCuiumonwealtli a similar 
restnotion exists, so (hat thtition* this ciumnt hu said to be without 
precedent It is also fria. tlta( tin giicMUK'C is probably not a practical 
ono, because if il was the* cum that no colouifil innmhcr was elected to 
the Capo assombh in Ihi jmst it is exUnnely unjirobnble, at any rate for 
along time to conn* llmt anx smli would Im* elected to the Umonpaiha- 
ment The fact whiih 1 ms di>tidisl us m not iittompting to prcHs this 
matter against the wishes of (In South Afiican ik'legatus has be(>n (hat 
this is undoubtedly one of those matters which repicsents a delicately- 
balancod compromise bi’tvi e(*n tliemselves As a government wo cannot 
take — and personally I am not prciwued to talcc — the rcsponsibihty for 
the possible wrecking of this Union mcasuic altogether by a proMsion 
of this kmd , and 1 am assmietl that such would be tho result of any at- 
tempt to msert such a pio\ ision m tho bill Tho cause of thoso who desire 
this change to bo made lias been paessed with deep feeling and much 
eloquence by some of the nalix es thOTiselx cs, and by those who specially 
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represent their cause But I do feel that if this change is to be made it 
must be mode m South Africa by &>uth Africans themselves, and that 
it IS not possible for us, whatever we may consider to be the special ments 
of the case, to attempt to force it upon the great representative bodj 
wluch with ab^lute unanimity d<anands that it should not appear 

‘Before I sit down I should like to ask you to consider for a moment 
what the Umon does I have spoken of the political and economic 
advantages which it must brmg m its tram to South Africa What may 
the Umon be also expected to do m the less visible but not less important 
sphere of human relations * This union of colomes marks, as I believe, 
a great advance m the fusion of the races which inliabit South Africa 
The mhabitants of South Afnca are rame of Bntish, some of Dutch, and 
some of French H uguenot descent Their ancci>toTS through many yeai s 
of histoo* suffered and fought for freedom They underwent forfcitiiri' 
and exile and imprisonment, and on the scaffold and on many battlefields 
they bore witness m the cause of civil and religious liberty It would 
have been one of the most tragic iromcs of all history if men descendi'd 
from such races as those had zematned permanently estranged Non 1 
hope we may look forward to seeing them joined in a free union undi'i 
the supremacy of the British crown, with a guaranteed freedom, for as 
many years m front of us as the imagination of man can v enturc to look ’ 

5. Conclusion 

The Umon of South Africa came mto being on May 31, 1910 
exactly eight years to the day on irhioh the Peace of Vcreewgmg 
was signed The Duke of Connaught performed the opening 
ceremony of the new parbament on November 4 , the appellate 
division sat at Bloemfontein for the fiist time on June 4, 1910, 
and de Vilhers, the first chief justice of the Union, and chief 
justice of the Cape for thulTV-seven years, was raised to the 
peerage as Baron de Villiers of Wynberg, in the province of the 
Cape of Good Hope, in the Umon of South Africa ^ As he 
presided at the opening ceremony of the appeal court which he 
tried so vabantly and so long to estabbsh, a notable comp.in\ 
must have passed before his imagination 

‘Grey with his anxious, keen blue Carnarvon with his Dun- 

dreary whiskoTH and good mtentiomi, Froude, eloquent, ambiguous, 
disastrous the burly, loosely hui^figuro of Rhodes battlmg mightiJv , 
not alwaj s accordu^ to Queensbeiry rules Then Milner, courteou-. 
smilelcss, determined , Selbomo and Steyn they were crowding roimrl 

^ De VillietB was the first peiaon in the Union of South Africa to roconi* 
a poerage Since his elevation in 1910 no other person has been made a peci 
and the nationalist government in 1925 prayed the King by an of the 

house of assembly to confer no further titles m the Umon of South Africa , see 
tn/ra, Chapter IV 4 (m) 
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him nowt the living and the dead , and among them all, from the da^'s 
when the Cape parlmmeiil ^^ns j oimg, mo\ cd the gamit form oi Merrunan 
A.nd his own None k.ne% bi iter tlian tlic old cliK'f justice that 
the real Union of South Afi lea was kIiU to be made The act was not the 
end but the beginning 

The continuity of con<*titational development remained un« 
broken The field uan laigci but the ptoblems, the men, the 
oonstitutional formw \\ eie the same The Union pai liament that 
first met at Capetown met in the same building in which the 
Cape parliament had begun and ended its exwtence 

'The Speaker of tlic old Cape House was re elected Speaker of the 
Umon House, and with onb two exceptions ita ofReials woro reappomted 
Its Standing B.ulu's and Onh is wwi adopted with very few alterations, 
and its buildings wei-c taken o\ ei w itli the addition of a now wing Tho 
very benches on winch members wl to-day aic the grocn benches of 
the old Cape House r<‘\umislK>d to match the new sarroundmga The 
Speaker’s ohair is the chuii occupied by four out of tho five Cape 
Speakers The table of the HoU'^e is tlie table from which Sprigg and 
Merrunan made some of thou most famous budget s|>oeohea The entries 
zoade in the journals at th> table aic m pieciscly tho same form as the 
entnes made bj the oleik'* of tho old CajM' House The sand glass which 
IS tumed when the Hous(> (li\ ides has bcK^n turned by the clerks at tlie 
table for e\ or> di\ ision smeu I R62 The mace is that bomo mace which, 
obtained by the C’rtp<‘ Houho iii IH55, 1ms symbolised the digmty of the 
Assembly and tho uuthoritN of the Sjunikcr evei since More fittingly 
BtiU, the box in which Ihi nincoiojKiHOswhen the House is not in session 
IS mode from th< wood of a tiis'knownas van Rioboeck’s Tliom, which 
was eighty j oaix old ii lit ii i in Rii'boetk rstablishod tlio first coimcal at 
the Cape and which (IouinIusI ju-Nt outRide the buildings when it was 
blown down long aftoi sc>lf-go\oij)ini*nt Irnrl bron obtained In short, 
when the people of houtli Afi icu agii etl ’’to pool their patriotism os well 
as their material K'sourct's” l}M>»ld Capo House inorgod, rather than lost. 
Its identity in tho Union Pnrlimmnt. raid ontnisted all its high traditions 
sand historicsJ aa<30(ial(o]is to tla 'mro kis'pmg of a united nation 

The new pailuunont soon found that legislation of a constitu- 
tional character wuh to oeeupt much of its time Laws had to 
be passed ifgardiiig man,\ nnj)ort.iJit constitutional matters 
which were not dealt with bv the South Africa Act It was 
necessary to regulate and harmonize the pohee and defence 
systems of the formci colomea, the civil service, the procedure 
in the lower courts, &c 3lauv of the proYisions of the South 
Africa Act itself w cro found by the experience of actual practice 

' Walker, LonI de I iHnrH rntd ifi* Tiwett, p 481 

* R P Kilpin, T/u! iloi/icfitce o/a C'oloiiiaf i'arhawenf (London, 1930), p 110 
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to require amendment Aa tune went on, the constitution of 
the Umon, apart from the South Africa Act, developed and. 
expanded through statutory enactment and constitutional con- 
vention Finally, in 1934, following on the evolution in the 
status of the dominions since the Great War, and the Statute of 
Westminster, passed m 1031, important constitutional changes 
were made by the parliament of the Union These are dealt w ith 
elsewhere m this book ^ 

^ See infra, Chapter III, 6, 7, It see espeoisliy Appendixes VII, VIJI 
and IX 



m 


THE GrENERAL SCHEME AND NATURE OF THE 
SOUTH AFRICAN CONSTITUTION 

1. The South Africa Act does not contain the whole of 
the Constitutional Law of the Union 

The constitution of the Union of South Africa is to be found 
primarily m a single document, the South Afiica Act, 1909 But 
in that act alone the Mholc of the constitutional law of South 
Africa cannot be found That act provided the framewoik of 
a government , it did not gn e to South Afnc.i even in its o\m 
contemplation and intention a complete con‘.tifciit)onal eoflc 
An examination of the act ftseff wfff support thm contention 
There are, for example xnovisions nhieh contemplate cither 
immediate change or change aftci the lajise of a defimte penod 
of time A few lUuatiations of these provisions of a tempoiary 
nature ma> be given 

The oonatitution of the senate was originally fixed for a period 
of ten years (24) ^ Its fiist election was an election by the houses 
of each colonial legislature, which disappeared on the establisb- 
mont of the Union , and it was to endure, both as for as its 
membership and its dchiied constitution ^ere concerned, for a 
penod of ten years after the establishment of the Union After 
ten years had elaiJsed parliament might provide a new constitu- 
tion for the senate , but until parhamont so provided, the senate 
was to be elected by the piovmcial councils 

The membership of the assembly also w as fixed for ten years 
at least (33) The Cape wus given fifty-ono members, the Tf&ds- 
vaal thirty-six memberd, and Natal and the Orange Free State 
seventeen each Thcp.e nurabeii> might not be dimmished until 
the total number of members reached 150 or until a period of ten 
years had elapsed, whichever happened to be the longer period 
The TiQft.TtTiftr of mciease was based on the increase m population 
over the population, revealed m the census of 1904 which the 
census of 1911 and subsequent qumquennial censuses might 
reveal The first assembly had 121 members The census taken 

^ The numbers in paronthcee^ lefei to Uio sections of the South Africa Act 
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in 1904 m each colony showed a total male adult European 
population m the four colonies of 349,837 By dividing 121 into 
349,837, we obtain what the act termed the quota, namely, 
2,891 2 This meant that the assembly represented the male 
white adults m the whole of the Union (on the basis of the 1904 
figures) m the proportion of one member to 2,891 2 white male 
adults After the 1911 census any increase m any province 
equal to the quota would be comp^sated for by an extra mem- 
ber of the assembly for each quota unit In the original constitu- 
tion of the assembly, Natal and the Free State received more 
members than they were entitled to receive (a concession to the 
federatiomsts), while the Transvaal and the Cape were under- 
represented Any increase in the two over-represented pro vinccs, 
therefore, was not to operate to mcreaae their representation in 
the assembly until the populatmn m these provmces had ad- 
justed itself to the quota fixed by the act 

In certain matters the South Africa Act expected the newl) 
constituted parliament to pass legislation as soon as possible 
The powers and pnvdeges of parhament (67), and the rules of 
procedure for each house (68), were dealt with m a makeshift 
manner, and were of force for a year only, for parliament passed 
the Powers and Privileges of Parliament Act, No 19 of 1011, 
in the second year of its existence 
As far as the provinces were concerned, the South Africa Act 
left the whole of their financial powers in a state of temporary 
suspension The act provided that a comimsBion was to bo 
appomted, consistmg of representatives from each province, 
‘presided over by an officer from the Imperial service to insti- 
tute an inquiry into the financial relations which should exist 
between the Union and the provmces Fending the completion 
of that inquiry there was to be paid annually out of the icvenuos 
of the Umon to the administrator of each provmco a sum of 
money to meet the estimates of provmcial exjienditure up to nn 
amount approved by the governor-general m council, and the 
provinces were not to meur any expenditure not provided for 
m the approved estimates (118) 

The South Africa Act, ther^ore, contains provisions of an 
exceedmgly temporary or ephemeral nature Their force or 
operative existence was expected to expire within a short peiiod 
of time More important, however, than these ephemeral pio- 
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TisiOBS, were the omissions from the act No provision was made 
regarding defence, the pohcc, the civil service, and a mnltitude 
of other essential objects 

Constitutional law consists of that law which governs the 
exercise of pow ers by the government of a state, whether that 
government be a single pei-son, as he was in the boginiungs of 
many states, or whether that government be what it is now, a 
complex organization, which mclutl^ the noinmal oi real head 
of a state, its organs of legislation, its executive, judicial, and 
administrative officcis, and generally all those persons w'ho 
directly or indirectly act in the name of the state The legal 
rules which govern all the jiowers and duties of the servants and 
institutions of the state may be termed the constitutional law 
of that state It may be that the constitutional law of a country 
IS to be found m a smgle document, and that such a document 
contains the whole law of the constitution But this could have 
been the position only f oi a veiy brief period of time The ‘ con- 
stitution of the Vnitcd States established and ordamed by the 
people of the United States , is by itself a very imperfect docu- 
ment It omits a great deal of what was found later to be essen- 
tial for purposes of go\cinnient, and much had to be read mto 
the constitution, often with \'ery gieat stiain, ui order to give 
the government of the United States those 'lucidontar powera 
Without which the go^olnlnent could not be earned on effect- 
ively On the othoi hand, the constitution of tho United States 
contains much which cannot h> any stretch of the imagination, 
be termed constitutional law No one can sav that a law which 
prohibits the citizens of a counti > flora consuming liquor is any 
more a constitutional law than n law w hicli jii ohibits its citizens 
from gambling ^ Vet tlie one is, and the othci is not, contained 
m the constitution of the Xinileil hJtates It is true that thci’e 
were special reasons foi inserting the foimer prohibition m the 
constitution itself The jicoplc desued to make it a f imdamcntal 
law*, 80 that there would extreme difficulty m changmg it 
But a ‘ fundamental law ’ is not necessarily * constitutional law 
just as ‘ constitutional law is not necessarily ' fundamental law * 

To provide for the effective government of the United States, 

^ For vanoviB points of mom in connexion MitU tli© Eighteenth Amendment 
(ttnee repealed), sec National Piofiibtiiou Cam, 2o3 U S 221 
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it was necessary not only to read into tlie constitution ‘ incidental 
powers’ but to pass new or subsidiary laws, not in any way 
amending the supreme constitution These subsidiary law?, 
however, are as much constitutional law as are the laws whicli 
outlme the powers of the American legiidature or under which 
the president of the repubhc is elected It is true that these sub- 
sidiary laws are not fundamental laws, because they can lie 
altered without the restrictions imposed upon the alteration of 
the articles of the constitution, but »> long as such laws rc'giilntc 
directly or indircctlj*, the government of the Umted States 
the w orkmg of its constitution, Ihey are part and parcel of the 
constitutional law of that country 

The South Africa Act, even though it does not contain the 
whole of the constitutional law of the country, is not a fimcla- 
mental law ’ It may be amended or repealed m the same w a\ 
that the most unimportant law affecting the least important 
interests ma}' be repealed by the parliament of the Union 
There are, after the lapse of ten years in the two instaiue-' 
referred to above, only two exceptions to the ordmary powei of 
amendment which the Union pailmmeut possesses The lights 
of the Cape natives and the nghts of the official languages nui\ 
not be affected, unless two-thirds of both houses of pailiament 
sittmg together agree to the pioposed alteration of tliose 
nghts (152) ^ 

^yhat, then, is the constitution of the Union ^ As will might 
one ask, IVhat is the constitution of the United Kingdom ' The 
constitution of the Umted Kmgdom h> to be found in a varied 
and confused medley of statutes and charters, judicial decision-, 
and ancient customs, consUtutional conventions and pii\alo 
lights It IS a constitution, complex in its nature, uncertain in it-, 
origin, difficult to define, unmade and unmakable — the carek-^ 
creation of expediency, j'ct, withal, a sjiumetiieal stiuctiue 
firm and stable and fiexiblc and smooth m its w Diking 

Verj close indeed to the constitution of the United Kingdom 
IS the South African constitution Its constitution, also, is to 
be found m a varied and confused medley of statutes and judicial 
decisions, orders-m-council and constitutional conventions, 
elusive proclamations and cumbersome regulations Some of the 
constitutional statutes are to be found only m the statute books 
^ See infra, sections 6 and 7 of this Chapter 
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of another parliament, and some of the pioclamationa and the 
orderB-in-coimcil cannot Ik* found m any law book thionghout 
the length and bieadth of the land Such a fundamental provision 
as the hbertv of the nubjoct, though dealt ^vlth in the constitu- 
tions of the I'lnteil States and the Insh Fiec State docs not 
appear in the South Atiiea Act, uhile other statutes contain 
most important constitutional piovisionb dealmg uith the ad- 
ministration of justu e the fronciiihc and parliament The South 
Africa Aet is the jiivot ujjon which the constitutional law of the 
Union hinges But nowheie in the statutes of tho Umon or in 
any decision of its eouits are to be found many of those basic 
laws on whieh the "Uiooth-working of the constitution depends 
Such laws are know n lecognized andapphed They are a part, 
probably the huger part, of South Afiican constitutional law, 
but they are to be found onh in the law books, or in the Bntabh 
law leportrt, or in the nnwiitten precedents of constitutional 
practice brought fiom the Umled Kingdom to South Africa m 
the first days of pailianientaiy government 

2. Summary of the South Africa Act as passed in 1909 
The South Ahic.i Ait an pas;^ by tho paihament of the 
Umted Kingdom consists ot ten parts and a schedule ^ The key- 
note of the act .iiipcatn in the pieatnble — ^the establishment of 
a legibktivc union l'h<> pioamhlealM^states that the act makes 
provision loi the cMuitual atlnub^uon into the Union or for 
transfer to Iho I mon ot such part*, of South Africa as are not 
onginallv in< tn it 'riu* parts of South Afnca thus tacitly 
mvitpd me Bhodesia and the native piotcotorates 

The Ad Aitci ( dnii* the titJo of the act (1), there is a defini- 
tion of p.ii’h«inicn( .is the pailiamcnt of the Umon (2) Pro- 
visions lefei ring to the KiiUiaiedccmed to include His Majesty’s 
heirs and su< ( i >ssurh ( 1) \\ ithin mie aear of the passing of the 
act, the King with the aduii* <>t the pii\’v council is to declare 
the date ot tho tstablisbinont oJ tho 1 mon, and after that day 
he may at anv time «ipiJoint u goveinoi -general (4) The ongmal 
provinces of tlic L'nioii ai o to lui\'o the same hmits as the former 
colonies, but tho name of the Oiange River Colony was changed 

^ TJie bunHn.u.> «1jh 1j j- line tin purposes of n general view, follows 
stnelly llie Iniu'j ot I lie South Vit Theiules and conventions xelating 

to thn puucrs A.C , uniiei tiio -Vet ire not at present in quostion 
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to that of the Orange State (6), a gracious gesture to local 
sentiment The executive government of the Umon is vested in 
the King, and may be administered by Hia Majesty in person 
or by a governor-general as his representative (8) The governor- 
general may exercise m the Umon, subject to the South Africa 
Act, such powers as the King may be pleased to assign to 
him (9) AU officers m the public service are to be appointed or 
dismissed by the govemor-g^eral-in-coimcil unless some other 
authority is given the power (16) The powers of the former 
colomal governors or govemors-in-council are, as far as possible, 
transferred to the governor-general or govemor-general-in- 
council (16) Pretona is to be the seat of government (18), 
and Capetown the seat of the legislature of the Union (23) 

Legislative power is vested in the King, a senate, and a hounp 
of assembly (19) The constitution of the senate is fixed for ten 
years (24)^ Eight senators are to be elected by both houses 
of each of the former colonic, and the govemor-geneial-in- 
council appomts eight senators, half of whom are selected on 
the ground mainly of their thorough acquaintance, by reason ut 
their official expenence or otherwise, with the reasonable wants 
and wishes of the coloured races in South Africa (24) Aftei ten 
years parhament may pass legislation affecting the constitution 
of the senate (26) 

The house of assembly is chc^en by direct election of tlu' 
voters of the Union (32) As far as ^e quabhcations of tlio 
voters are concerned parhament may deal with them , but the pio- 
visions of the Cape franchise zx^arding coloured persons mav 
not be changed unless tno-tbirds of the members of both 
houses sitting together agree thereto It must be noted that 
the two-thirds refers to the total number of members whethci 
they attend the joint sitting or not (35) Until parliament 
changes the electoral qualifications of voters, the franchise ioi 
the house of assembly shall be the existing franchise in tlie 
various former colomes (36) 

Parhament shall have full power to make laws for the peace, 
order, and good government of the Union (69) If the senate 
fails to agree with the assembly on a bill mtroduced in succeeding 
sessions, the governor-general may during the second session 
convene a jomt sittmg of both houses which may then proceed 
to pass the bill by a simple majority of both houses , but, m 
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relation to an appropriation bill the joint sitting may be con- 
vened during the same bus!»iun (03) Bills may bo assented to by 
the governor-general (64) or reserved for the King’s pleasure 
(66), or disallowed by the King after assent by the go\'ornoi- 
general (65) 

There is a chief executive officer for each province appointed 
by the govemor-gencrAl-m-eounciI, styled the administrator of 
the province, and m hw name .ue done all executive acts relating 
to provincial affairs (08) He holds office for five years, but may 
be removed by the govcrnoi -gencral-in-coiincil f oi cause assigned 
uid commumcated immediately to parliament In each province, 
chosen on the same fianihise 02 )cratc'< m the election of 
members of parliament theie is a juovincial council consisting 
of the same numhei of nietnlieia as are elected in the provmce 
for the house of <issein?>b >>Mth twentv-five as the mimmum 
number (70) The q iiahiic<itjons and disabilities for membership 
of the provincial council are the s<ime as those for the house of 
assembly (72) The council cannot be dissolved except after the 
presonbed period of its threc-vear life (73) Each provmcial 
council elects from its incmla>rB four persons to form with the 
adnmustrator an executive committee foi the provmce (78) 
Members of the executive committee need not find seats in the 
provincial council but they may take part in the council’s 
debates (79) The cxismtive committee carry on the admmistra- 
tion of provincial affaiib (8U), deciding their questions by a 
majority vote (Hi) All the poners formcilv vested m the 
colonial governor- in -council, and not transfoned to the govemor- 
general-m-council, ai e now vested in the executive committees 
as far as they reUte to poweia given to the provuicial ccumcils 
(81) The admiiiiHtiatoi, when lequircd to act on behalf of the 
govemor-general-m-council, may do hO without reference to 
the executive committee (H4) 

Eleven distinct heads of legiHlative jiowci arc granted to the 
provincial councils (85), and tim councils may be empowered 
to legislate on matters considered by the govemor-general-m- 
oouncil to bo merely local oi pi ivate matters withm the provmce, 
or further powers may be speciallv delegated to them by parlia- 
ment (86) Despite the giant of specific powers, there is a 
junvision which shows nioie than any other the unitary nature 
of the South African constitution and the subordmation of the 
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provincial councils No provincial council ordinance which, is 
repugnant to an act of parhament shall have any effect in so far 
as it IS so repugnant (86) 

The scats of provincial government arc to be the forniei 
capitals of the original colonies (94) All ordinances of the 
council must be submitted for the assent of the goveiiioi- 
genexal-in-council (90) , when so approved they have the foice 
of law within the province (91) 

There is one supreme court for the whole of the Umon, ton- 
sistmg of an appellate division with a chief justice and foui 
judges of appeal (96), and provmcial divisions m the place of 
the former colonial supreme courts, having original juiisdictioii 
as exercised by those latter courte, and also having pouci to 
hear disputes between the crown and an orrlmary litigant, and 
to pronounce on the validity of provincial ordinances (MS) All 
former judges coutmue m office (99) and no judge’s rcmuiicialioii 
may be dimmished while he is in office (100), and none m.u 
be removed except on an address from both bouses of parlia- 
ment (101) The appellate division is the last court of apjioal in 
the Union and may hear appeals from Southern Rhodesia also 
(103), but litigants may, of course, obtain special leave to ajipeal 
from the pnvy council The parhament of the Umon may limit 
appeals to the judicial committee, but such acts must l>o re- 
served (106) The appellate division sits at Bloemfontein but 
it may meet the convenience eff suitors by sitting clsewhcio (In*)) 
All the revenues of the Union vest in the govemoi-genoT ai- 
m-council, to be admmistered m a railwa\ and hnrboui fund 
and a consohdated revenue fund (117) No money can he jitud 
out of either fund except under appropriation made b) 
mont (120) The Union assunus all the liabilities of the foiiner 
colomes (124), as well as thoir as^ts (121) , their public scivite 
(140) and the liabihtics regarding jiensions relating tlieuto 
(143), and all obligations of the colonics w'lth foieign states 
under conventions or agreements (148) A railway and harboui 
board of not more than three commissioners, appomted for five 
years, controls the management of the railways, ports, and 
hai hours of the Union (126) These arc to be administered on 
business prmciples Any excess profits are to be paid over to 
the consohdated revenue fund (127) There is provision foi 
monetary compensation to the former colonial capitals foi an} 
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dimmutioii in thoir pro^pentr on account of a po<«<?ible low? of 
status (133) There must be fiee liatlc throughout the Vnion 
(136), equality of the lilugliNh and Dutch languagofl in all public 
matters (137), and natuiahzation thioughout the Cnion for 
those naturalized in the foniier colonies (138) .Ml laws iii foicc 
m the former coloniC'. are to continue m Sone until changed bj’^ 
parliament or a piovmcial council ha\]ng iiowcr of legislating 
on the subject (13o) A public seince comnussion is to control 
and reorgani/e the public <*erviec of the Union (141-2) The 
services of foinier colonia] civil f?er\'ants are not to be dispensed 
with solelj^ by reason of then ignorance of one of the official 
languages (145) 

The control and adnunisti ntioii of native affaii s and of matters 
specially or difTcrentuiIlv affecting Asiatics vest m the governor- 
general-m-council, who iiMvevcieisc all special powera in regard 
to native adminiatration which weic vested in the governors 
of the former colonics, oi exercihcd by tlicni as supreme chiefs 
The governor-gciioial-m-couneil may also evcioise the powers 
vested m former oolomal governor legarcbiig native reseive 
land, which in futinc cannot la? abenated or appked to purposes 
other than for native requirements except by act of parha- 
meut (147) 

Parliament ma\ divide wjioi alter the boundanes of a province 
on the loquost of the jnoMUcml council affected (149) The 
parliament of the Union petition the King to make pro- 
vision foi the cidnuHsiiiii ot Rhodesia into the Union (150), 
or for the triin^feicTue of the native piotectorates to the 
Union (151) 

Parliament iniw altei «i repeal anv provision of the South 
Africa Act, except wJieie a ilchnite time limit is placed against 
amendment as jn tlu* inciease in nicnibcrs of the assembly 
(33-4), or m the constitution of the senate (24) To amend the 
law in leganl to tlic ]»io\hioiis regulating the mcroase of 
assemblv members or the iiatiic friuichiso rights m the Cape, 
two-thirds of the total nuniliei of members of both houses must 
agree to the proposed amendment (162) 

The Schedule On tiiuisfeiciice of the native protectorates, the 
governor -geiierai-in-councd will legislate by proclamation laid 
before both houses of pajliainent The prime minister of the 
Union will administci the affaus of the territories, assisted by 
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a commisaion appointed by ^e govemor-general-m-oouncil for 
five years The commission will have an advisory majonty 
voice m the affairs of the territories, but the prime minister need 
not necessarily take that advice unless the govemor-general-m- 
council insists A resident commissioner m each of the temtories 
of Swaziland, Basutoland, and !^huanaland, will, in addition 
to his other duties, prepare estimates of revenue and expendi- 
ture for the temtory No native reserve lands may be alienated 
no hquor may bo sold, and no differential duties imposed m the 
territories Their inhabitants shall be free to move within the 
limits of the Umon subject to the laws of the Union, and 
the custom of the natives to hold assemblies or pitsos shall 
be mamtamed 

An y bill to amend the provisions of the schedule must be 
reserved for the roj al pleasure, and the King also resei ves the 
nght of disallowing any proclamation made by the goveinoi- 
general-m-council within a year of its promulgation, and if a 
proclamation is disallowed by the King, its effect is annulled as 
and from the date of disallowance 

Nature, of the Promaxona of the Act The provisions of the 
South Afnoa Act can be divided mto two groups , those whicli 
are enforceable by the oidmary processes of law, and those 
which are directory When ‘bills’ are mentioned, the onactjiK'iit 
is directory The couits take no cognizance of ‘bills , noi do 
they interfere in questions of pailiamentarv procedure tlio 
jurisdiction of a court only arises vhen the bill* becomes tin 
act, and only then may parhamentarj' procedure be brought 
into question, as for example, when the validity of the act i** 
challenged^ on the ground that it has not been passed b^ ii 
two-thirds majonty (152) 

Many provisions of the act arc of a structural character pio- 
viding for the erection of the machinery of government of the 
Union , their sanction is purely jKilitical Their due pcrfoi inanr e 
18 governed by constitutional conventions of which tho courts 
take no notice No court would mtoifere if a speaker were not 
elected , or if parliament sat at Pretoria instead of at Capotou n , 
or if only six instead of eight senators were nominated , or if onc- 
half of the senators, instead of bemg chosen for their knowledge 
of native affairs, were chosen for their knowledge of aviation , 
‘ Bex \ Xdobe, [1030] A D 407 
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or if the provmcial councils refused to elect executive com- 
mittees, dchpite the fact that the wording of these particular 
proviBions is couched in iiiipciative terms E-tqhi senators shall 
be nonmiated (24) ove-half of fhetr tinmber shall he selected on the 
ground of Hmr knowledge d.c , Capetotm shall be the seat of 
the Legxslaiure (23), each piotinctaf council shall elect an executive 
committee {1%) These iiionsions are reallv pcimissive There 
shall be an executive uoimcil (12) means th.it there may be one 
Inpomt of piacticc, if the executive council wero meant to be 
a body distinct from the cabinet for iJie time being (14), the 
executive council does not exist The cabinet mmwtcra in 
practice arc the executive council (14) for onlv they are sum- 
moned (12) to attend exocutne tsmnoil meetings Those per- 
missive or structural enactments ha\e foi tlieir due performance 
pohtical sanctions onl> No coiut conld interfere if the govornor- 
general refused to apiioinfc an executive council or even cabmet 
muusters, and no court would mterfeie if a piovincial council 
were never assembled 

iSection 118 proiidcs that the govornor-general-m-ooimcil 
shall appoint a commission to mqniro into the financial relations 
Tpbich should exHt between the Union and tho provmces As a 
matter of fact that commission W'as appomted, and as a result 
of its recommendations the Fuiancial Belations Act, No 10 of 
1913, was pa-^ed but if that act bad been passed without a 
commission having Ijcc'Ti appointed, tho courts would have 
taken no notice of tho omission 

The mandatory or imperative provisions may be enforced 
either at the buit of litigants in the ordinaiy course of litigation 
or on apphcation to couittoenfoiec ‘^cifio comphance with the 
provisions of the act Those which mar be enfoiced by litigants 
mthe or(linar\ course of litigation usually fall under the category 
of empowenng provisions If «i provincial council passes an 
ordinance bei ond the ]jowfis gi anted to provincial councils by 
section So of the South Afiica Act, anj person sought to be made 
liable under it either cnmmnlly or civiily may dispute its vahdity 
But if the ordinance falls within the powers of the provincial 
council which has enacted it either tho crown may enforce a 
penalty for its breach, or a ci\il action may be brought by any 
person injuriously affected by a bicocb of its provisions 

Those provi'uons which mav be specifically enforced on the 

a 
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application to court of a peraon mtereatod, ore usually those 
which deal with private rights or privileges If a person is 
entitled to have his name placed on the voters’ roll, ho may 
law compel the person refusing to place his name on the loll, 
or removing his name from it so to place it on the roll or to 
refrain from removing it Similarly, if a person has been dul\ 
elected a member of a provincial council, he is entitled to taki' 
bis seat and vote in the council, and any person who without 
lawful cause endeavours to prevent him from sitting or voting 
may be restrained by the court from such unlawful action * 
There ore provisions which may be enforced in the negative 
sense If it is found that a person has been elected to parlutment 
who 16 disquaUfled fLoip election, or has been otherwise unlaw- 
fuUv elected, any mterested {^rson may petition the couil to 
unseat him 

In iSouth Africa, the term ^unconstitutional’ may have two 
meanings It may have the British meamng of being contian 
to the general principles of the constitution — ^for example, some 
broach of constitutional oonvaation regarding the dissolution 
of parhament , or it may have the usual American or Austialian 
meaning of being vires, an exercise of powers capable 
of being Ignored by the courto as mvalid on the ground of 
transgressing a constitutional law — for example, a provnitiril 
ordinance on a subject not delegated to the province b> the 
South Afnoa Act or the Umon parhament, or an endeavoui to 
enforce an ordinance not assented to by the govcmor-gcnoiiil- 
m-counoil, or an act of parhament iallmg under section 152 and 
not compUing with the provisions of that section regoidmg a 
'^omt Rittmg anrl tha ajisuntitig voten of two-tbivda of tba 
bers of both houses * Some matters ore unconstitutional becmc'C 
they arc opposed to constitutional conventions, and these ai o 
not noticed judicially , others are unconstitutional in the sense 
of being illegal, actual breaches of imperative law, and as such 
have no binding force or effect 

^ Con/m/iev Vermeulen,[in201OPD 203 A rule of the Orange Free State 
pioMnpial Lounnl required membere to take the oath of allegiance Tins uas 
hold m the* ca*e citocl to be ultra wren tho provincial council under eoctiun 7 1 
of tho South Africa Act, 1009, end tiio chainnan of the council was diroclc<l 
by tho court to allow tho applicant to eit and vote without taking the onth 
Cl van Vfveren v Adiuintatpafor, [1917] T P D 74 

^ Soo now, infra, soctions S and 7 of this Chapter 
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3. The Leading Characteristic of the Union Constitution 

IS the Supremacy of the Union or Central Legislature 

The last provision of the Australian constitution rcad-s as 
follows 

*Thia Constitution shall n«l lx* altered oxci'pt in the following manner* 
The proposed law foi tlu aiti latum theii>of must bi* pa^scil by an abso- 
lute majority of each Huusi of the Pailianient, and not less tluin. t\io nor 
more than six months iiftti its lussagt* through both Houses the pro- 
posed law sliall be Miljiiiilidl in e.uU Sstnle to Ihi eleetors, And if in 
a majority of the States a majorit\ ol the di'Ctors \oting appro\o tho 
proposed law, and if a luajoiitv of dll the < lectors \ oling also approve 
the proposed law, it shall lx j»i L'<'nti <l to tlio (So\ • mor-Gonorol for the 
Queen’s a&scnt ’■ 

Thus, in Austialia, m the United Stales of America, tho 
constitution is ‘the su])remc law of the land The constitution 
18 the basis of legislative authontv it lies at tho foundation of 
all law, and is a lulc and commisMon by which both legislators 
and judges are to piocecd’- In tho constitution of the late 
Repubbo of the Orange Fice State theie as a provision that the 
constitution could be changed only when tluoo-fourths of tho 
Volksraad assented to the alteration * The Canadian legislature, 
on the other hand, cannot change the constitution of Canada 
at all Any change that ina\ be ueccssnrv must be effected by 
the parliament of the United Kingdom * 

In South Afiica, howcici, the legiblatuiv is empowered to 
amend the constitution J^ai liament may b\ law rejieal or alter 
any of the provisions of this Act ^ The South African 'constitu- 
tion’, therefore, doch not dominate the legislatuie , the consti- 
tution IS itself within the ainenclmg power of the legiblatni-o 
Parliament has i cpeatedlv alt erud the provtoions of the South 
Africa Act, and it has done so with as little formahty and with 
as httle constitutional di!hoult\, as it hab altered any other law 
of the land 

That the Union legislature is the supremo authonty in and 
over the Union of South Afiice is perfectly true, but under the 

' 63 & 64 Vict r 12 8 123 

* Per Paterson J , m Vanlioine’it Lta»cr v Doirance, (1795) 2 Dallas, 309 

’ See aupra, Cliaptei 1 I 

P M Kennctly, 27itC'ontf<lHl«o« o/Conarfo (Oxford, 1031), pp 450-1 
Cf The Statute of Wcalminetcr, 1931 (22 Geo V c 4), s 7 

‘ Section 132 of tlie South Aliitu Act, 1900 
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South Africa Act there were two exceptions In the first place, 
section 152 of the South Africa Act provided that certain sec- 
tions might not be altered for ten years, and two section's, 
namely 35 and 137, which refer respectively to the Cape native 
franchise and to language rights, might not be altered exccjit 
with the assent of two-thirds of both houses of parliament In 
these respects, the South Afncan constitution was, up to 1931 
dommant Legislation had to conform to the provisions of 
section 162 In the second pla<^ the South Afncan parhament, 
when the South Afnca Act v'as passed, could not override its 
own mherent subordination to the Bntish parliament in that 
its legislation could not be repugnant to legislation of the Umtod 
Kingdom u ithin the meaning of tlte Colonial Laws Vahdit\ Act, 
1865 But m discussing the supremacy of the Union legiblatiiie 
m and over the Umon, it will be convenient to ignore for the 
time being, these erstwhile excepbons, for they are bettci dealt 
with in a later seebon of this chapter and they do not impaii 
the accuracy of the general statement that within the Union 
the Umon legislature is supreme 

There is m South Africa, m the general sense in which wc aic 
now discussing the subject, no law which the Union parliament 
cannot change Dicey’s statement that ‘fundamental or «o- 
called consbtutional laws are imder our constitution changed 
by the same body and m the same manner as other laws, namely, 
by parliament, acting in ite ordinary legislative character ma\ 
well desenbe the legislative characteristic of the Union pai- 
liament It follows, therefore, that m South Afnca theie is no 
difference between constitutional and ordinary laws and (excejit 
for the one-time entrenched chmses of the South Africa Act)* 
there has never been, smee the Umon was established, an}' l•l^^ 
in South Africa which can properly be termed a fundamental 
law The South Afnca Act is m a legislative sense no diffeicnt 
from other laws, and is not in any way permanent ® 

The most striking characteristic of South African con- 
stitution IS its unitary nature The preamble uses a phrase — 
‘ umted under one government in a legislabve Umon’ Section 59 

> Law of the Constitution (London, 1916), p 84 

* See Bettion 152 of the South Africe Aot, 1909, and sections 0 and 7 of this 
Chapter 

^ Some statutes m South Africa end also m the United Kingdom use the 
unnecessary phrase ‘unless end until Farhamont otherwise declares’ 
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of the South Afnca Act, to which the parhanient of the Union 
owes its legislative competence, has the bold sweep of un- 
restricted power ‘Parliament shall have full |x>wpr to make 
laws for the peace, ordei , and good government of the Union ’ 
Section 86 piovides Anv oidmance made by a jiroMncial 
council shall have effect in and for the ^^lovincc as long as and 
as far only as it is not icpugnant to any Act of Pailiament ’ 
Thus there is removed fi om the splu^re of govemment m South 
Africa any possibihty of legislative conflict or overlapping ^ As 
soon as an object of legislation m dealt with by the Umon par- 
hament, or if some caiclessly drafted act of paihament happens 
incidentally to touch on matters upon wMch the provincial 
councils have, under powcis previously gianted to them, legis- 
lated, every liTovmcia.} oidinancc on the same subject-matter 
falls to the extent of its repugnancy to the act of xiarliament * 
If parliament has already legislated upon any matter, all legisla- 
tion by the provincial council, whether contemplated by parlia- 
ment or not, must in futuio conform to the jiro visions of that 
act in respect of the same subject-matter No other legislative 
body m the Umon can compete, expressly or impliedly, with 
the legislation of the Union parliament 

Contrast the legal position under a fedoral constitution ‘The 
theory of our governments, state and national,’ said an eminent 
American judge, ‘is opposed to tiie deposit of unhmited power 
anywhere The executive, the legislative and the judicial 
branches of those governments are all of hmitcd and defined 
powers Nothing can be moic opposed to the South African 
constitutional view The powers granted to a federal legislature 
TnuBt of necessity be ewrefuby deftned The foundation of a 
federal structure is the division of jiowerB between the central 
or national government and the state, or, as in Canada, the 
provincial, goveinments It may be that to the central body 
IB assigned ceHain sjiccihe govoinnieutal powers, while the local 
governments retain the not assigned to the central 

government , or the convci'se may be the case But m each 
instance the powers giantcd to the two bodies, the central and 
the local logislatuies, are mutually exclusive Each body has 

^ See Chapter XIII (iv) and (v) (6) tn/ra 

* Morgan V Orange Free Htatr Provinctaf AJiHimatmtion,[lQ2S] OVD 287 

’ Quoted hy Innoa J A Jn Jiex v MtChlertf, [1012J AJ3 224 
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different legislative functions While, generally speaking, the 
functions of both bodies do not overlap, neither of them I'l 
superior to the other , they arc both subordinate to the written 
constitution of the federal structure of which both form a iiait 
In both cases, also, the component governments surieiuleicd 
certam of their powers to the central government In Austnilid 
and in the Umted States the local govemments smi’endonvl 
comparatively few, but very uniKirtant powers, and kept tlio 
residuum of power , m Canada the local governments surrendered 
the major portion of their powers ^ But in each case the local 
governments were not completely annihilated,® they remained 
m existence, and became poorer in governmental powci than 
they were before the act of federation In the Union of South 
Africa there is no real division of govemmentol powei-s between 
a central and a local legislature The provincial councils uu 
entirely new mstitutions, positively new creations, m iiowiu 
resembhng the old legislatures which once had the same teni- 
toriai junsdiotion * The latter were completelj'^ wiped out 
trace of them remains And tho new provincial legislatuies w (m c 
granted a set of distinct powers But the powers of tho Union 
parhament and the provmcud councils are not mutually e\- 
elusive. The Union parhament issupreme always Itcanalwav'', 
expressly or imphedly, override provmcial ordinances It Ciin, 
at the present day, without any more legislative formality, than 
IS required for abohshmg an education board, abolish the }uo- 

^ ForecliircudsionandcntiLiBinof LnnlKiIciane’aMCWof Canadian fc'doi'nliMii 
as expressed in /l/(ornci/-6e>ici'o{ for the CoiHinonucalth of Auel/'aha v Cohitnil 
Sugar Bejlninq Conipnng LimUed, fl014] A C 237, see Kennedy, J he 
fion of Canada, pp 4.<3S S 

* Cf for Canada, The Liquxdntont of die Marthme Bank of Canarlu \ 'I hr 
Receiver General of Aeto BruntnmeL, |IH02] A C 437 

* 'The pTo\mciaI legislatures (of Canada] having originally bt'cn mipii'iiu* 
legislatures, continued to be ho, but with tlieir poutm rcstnclcd to LCitaui 
limits of subject and area The ponition of our provincial coimtils is uhsoliiti Iv 
and entirely dilferant The Union of South Africa is not a federal union, Init a 
perfect Union Tlie previously existing legislatures of the different Coloniis 
hav c entirely disappeared and become absorbed and embodied in the Uiuoii 
parliament, m which all tho logislaUvo power of tho Union la vested (scitiun ]‘> 
of the South Africa Act) The provinciai councils have no legislative povvoi iii 
tliemsclvcs, but derive all their power from the South Africa Act, and that 
power IB limited, subject to tho provisions of that Act wnd the assent of tin 
governor general m council, to the making of ordinances in relation to inntli'is 
coming within section 85’ {per Maosdorp J A laJIdiddelburg JHuntctpalilj/\ 
Gertsen, [1914] A D , at p 550) 
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vmcial councils altogethci ^ WTuJc the Union ^jcirlianicnt ib not 
subordinate to any wntten constitution, the |jix)\incial councils, 
as are all legislative bodies under a federal form of gowinmeiit, 
remam always subject to the couKtitution provided fui them 

There is auothei asiieot of the Union constitution vliich 
emphasizes the supienuey of the cential legislature In a 
federal constitution thcic is u^ually a vesting ot judicial jiow'er 
m a federal judicatuic The natuic of a fcdeial constitution, 
the fact that it cannot bo amended by the oidinary process of 
legislation cither by the ccntiai legislature alone or by the local 
legislatures alone, or by their joint action, because it is the ex- 
pression in statute foim of a compact betw'ecn the people of self- 
governing political entities to mutually abiogatc certam pow ers 
of self-govemuient in favom of a central govemmg body’® and 
to retain certain powers of sell-goveinmcnt until those powers 
are alterad m a spccitio and x>icviously agieed mannei , necessi- 
tates the erection of a fcdeial judica-tura oo-oidinatc with the 
legislature,® and charged with the duty of enfoicing the specified 
limitations to legisLitivo authoiity * In the Union constitution 
there is no vesting of the judicial power m any court, because 
no court w co-oidmate witli the Umoii pailiamont The con- 
stitution and the jjowcis of any South African court may be 
altered at will by pailiameiit 

4. The Union Legislature has a Plenary Power and not 
a Delegated Power 

The Union legivlatuie owes its legal existence to an act of 
parliament of the T’mted Kingdom but it is in no sense an agent 
or delegate of that legislatui e No dominion legislature, whether 
it be the jiarliament of Austiaha Canada, New Zealand, or the 
Union 1$ the deJegntc* of tlie |>ailiainont of the United Kingdom, 
nor are the piOMurinl Irgi'-Intiire*. of <-annda oi the provmoial 
councils of »South Afiioa )M>th iientions of acts of that parlia- 
ment, dclegatcb or agents eilhci of that jiarhament or of the 

^ Such a bill would have liiwl to bo nsu\o(l undor section 64 of the South 
AfncaAct, ISOO Sn himtvci tho illict ot the Statute of We&tminater, 1931 
(sectiQiib b and 7 of this Chaphx) mul (f (1 Uartog, 'Law Making’ (2 SouUi 
Afnean Law J’lmet, p]i 37 fY ^ it ) 

• D Korr, T^w of Hit Au-tfiuluw ConKHulmti (Syduoy, 1025), pp 6-6 

* Ibirl , pp 22-3 

■* Alexander Hamilton 77u li/Uialitf Xo 78 Cf Marbuiy v Madison, 
(1803) 1 Cranch US 137 , 2 L ccl tiO 
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donuzuuiL parliament® This aspect of the nature of provincial 
legislatures has been judicially considered both the pnvj 
council and b}* the South African courts What is true of pro- 
vincial lc^laturc*» is equally true inthisie*»p^ct of the dominion 
legislature® In con.®idenng the validity of u statute of Outaiio 
the privy council, declared : 

*[Tiie provincial li'giilaiure^] are in. no sense delci^t^ of or aftnjj 
under any mandate from the Imperial Parliament Wlwn the Bini-h 
North America Act enacted that tlvve should be a legi^laturu for Oi/itiio 
and that its Legislative Ai>'>embh »I>ouId havo czciura^~c authoritv r j 
make laws for the province and for pro\ mcial purposes in lelatiun to 
matters emimAralerl m section 92, it confcrrrd powers not in anv -rn-i‘ 
to be ('zerci'sed by delcijaiion from or as agents of the Imp* iial Paili > 
ment, but authority ah phnary and a-> ample within the limit'- of 
92 as the Iinp^iial ParJiament in the pJiniTudc of it« powtr pi>->r i] 
and could bestow Within th(‘<>e limits of •‘ubjeets and ana l]j» liiitil 
Legislatuie !•» 'supnine 

This statement is m general principle apphcable to the 
Union pailiament The powers granted by section oO of tht 
South Africa Act are full powers Thei-e is, except for the fact 
that the Union parhament la in legal theort a suboidmatc 
legi<>lature in the '^nse that all dominion legislatures are '>ub- 
ordmate to the parliament cd the United Kingdom no re'»tnction 
on the legislative power of the Union parhament within South 
Africa It does not matter how unjust, how oppre^-ive hov 
severe and unequal ith legislation is thib is not a question ioi 
courts of law to decide or even to considei The dutv of th*‘ 
courts IS to apply the law enacted provided that the enact- 
ment if> within the scope of parliament s Icgiblative powei A 
leading South African case, Bex v MtC'hlerj/^ deals with all 
these a&pcotv of the plenary powers of a legislative asseniblv 

In that case the validity of a Southern Rhodesian oidmanei 
was in db^putc, but the judgment of the appellate division w imld 
be equally applicable if the validity of a Union statute weix in 
dispute 

‘The British Parliament*, lanes J A declared, *ib a aovoretgn bodv 
entitled to legislate for tlic whole Empire Unfettered by a written i on- 
stitution, it 18 clothed with supreme legislative capocit}* No Biiti'>li 
Court can dcolinc to onforce a Bntisb statute on the ground that it h 
unconstitutional, and therefore mvalul But all other law-giving bodie-* 

^ Hofitje V The Queen, (1883) 9 A C 117, at p 13J 

> [1B12JAD 198 
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within the Empire are subordinate They deri\e their authority, not 
fhim ancient constitutional right, but tho inbtnun<>nte which cn.>ofe 
them Any limitation contiunofl in •nich insti uinpiitn iniiNt bo o1')sm''('d , 
for the legislative powcis poniirshod by thosi* bodio*. iiw confined to tho 
terms of their clmraetorh Hut it is sottltnl law that within the area of the 
jurisdiction thus creuted huboi (linatelogislatiii es ha\ (> unn. st i ic tod liberty 
of action They aiv not ih h gali^s of a control autlM>rjt\ , but indcpondcnt 
bodies, occupying w ithin the limits of thou own logmliitivo subjects and 
areas, the same position as the Pailioincnt m its wider domain 

The duty of deciding whclliot those limits haic in particular instances 
been exceeded is one winch rlc\ol\i-s upon tho courts of Jaw This must 
of necessity be so For c\ciy enactment of a suboi'dinato Icgislaturo 
not warranted by the powci-% confened by its charti r is invalid , and the 
Courts would not be aihiiimstcs ing tlic law of tho land if they gave citect 
to it Hence they are bound to inquire whether legislation challenged m 
the course of a particulai dispute ih, or is not within the legal pow ers of 
the subordinate body fiom wliicliit piococdcd Hut in so doing they are 
also bound to zemonilKT that such bodK*s, ocling within the limits of 
their oonatitution, liaic powci of legislation equal and similai to those 
of the Biitish Parliament itbclf Tho Lc'gislatiNc Council of Southern 
Rhodesia is a law*giMng body duh constituted by Order m Council m 
1898. and tho extent and the Imutation of the Icgmlativu authority 
which It possesses must be asoextomed from thi* tenns of tho document 
Section 36 cmpowirs it ''to make Ordmances foi tho peace, order, end 
good govemmont of Soutlicm Riiodcbia,** Tho woids of tho scotion 
are very wide, and confin tlic amplest powon# of legislation, for tlioy 
cover tho entiri* conoeivablo area of pohticol action Tho language is 
that frequently emplo>ed in oonstituldons and oliartcrs by which full 
legislative powers an confcnotl ujKin local authoi il les A lecont example 
of sucli employment will he found in tlic cast* of our own Pailiament, 
whose practically uiiresluctodlcgislatne capacity is based upon the S9th 
section of the South Afiica Act, which in huiguagi* pincticall> identical 
with that of the Khoiiosia Oid<*i in Council ciu)iowi is it to make laws foi 
the peace, oidet an<l goo<l guKiuimsit of tlie Union With regard to tho 
scope of tlw words ni cjut<si/o;j, Z hvu/iZ juakc twoi rumarkK The first is 
that they noccKsarily confoi tlw' jh)w<*i to tax Tlu*ro eon bo no efficient 
admiiustration without io>cmiH'. anil the light to maku laws for tho 
good go\ emmont of a counti^ luiist mcludo the right to impose taxation 
The second is that |>ow(’i gi\cii to a Icgislatixo authoiity to malcc ordin- 
ancoBfor peace, okIi t and go<Kf goMninunt must moan a power to moke 
such ordmances on to tiiat authoiity Khali seem necessary sii the mtorcsts 
of peace, order, and good govenunent * 

Hia lordship then went on to discuss the question whether the 
courts could declare enactments vitra vtres on the ground that 
they ore inequitable, oi opposed to the pimciples of natural 
jus^oe, unfair and oppicssive 
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‘Always Aaan mm g that the restrictive lunits of the empowering docu- 
xueiilh oi’D observed, the discretion to judge what measures are conducn r 
to peoco, order and good govomznont lies with tlio law-givor and not 
with the Courts Having regard to tiie fact that a subordinate Ingislatui c 
IS (within tho limits of its subjects and area) m a similar position tu tliu 
British Failiamont, it is impossible that tlie Colomal Courts should lia\ e 
on over-ridmg authority to say whm measures are, and when tli(>\ mi. 
not, in tlie general mtorcsta of peace, onlei and good government Such 
a task would bo m the highest deg^ mvidioua and difficult, uiul it i<, 
fortunate that the spirit of our constitution docs not iinposo it upon tlu 
Judges 

In the same case the late Chief Juatice Solomon stated the 
principle as follows 

* It IS the Legislature and not the Courts of Law in Rhodesia as i n 1 hi 
Union of South Africa, who arc the judges of whether any law is i('(|iiii i>il 
for tho peace, order or good govoininent of tho temtoiy imdci tin u 
jurisdiction No Court of Law in Rliodoiia is entitled to exumiui tin 
policy of an Ordinance passed the Legislature with the view ol di ti i 
mining whetlxer m fact the law mnloM fat pcaco, ordei and good goi < iyi 
ment That ih a matter entirely wtthm the dwcmtion of the Li‘gj'»luliui 
and no matter how strongly any jnd^c may feel that a particuliu l.iu is 
antagonistic to good government, ho bus no authority on that gruunii 
to declare the law to be invalid All that the Courts of Law can do is 
to inquire whether tho Legislature has exceodod tho poweis coiilimd 
upon It by the Order m Council which created it, and m that Lvcnl to 
declare tho law m\ahd to the extent to which tho powers haso bit ii 
exceeded ’’ 

So plenary arc tho powers of a domimon legislature that even 
when the judges are convmced that a law will not tend tow aids 
peace or older, and is the negation of good, in the sense of just, 
government, that law cannot on that account be held in- 
operative * The late Chief Justice Solomon, m a case m l‘)JT 
referred to the powers granted to administrative officials nndoi 

^ Kery -HrC/dery [1912] A D 199, at p 220 Cf Lonl Birknnlipiid LI' in 
JdcCawle^y T/ie Xinj?, [1920] A C 601otp 700 ‘Ccnsiatintly mth tlje^rnjii', 
of the British people what was gt\on was gl^cn completely and iiiu.qui\i>iall\ 
in tho belief fully jiistifiod by iho o\eQt that those young communities wuuld 
successfully work out their own constitutional salvation ’ 

* Itex\ AfcC/iZery, [1912] A D 199, at p 226, citing Retina v Burafi, i A C 
SSOand Tiielv Begina,lQAC 675 (X AUomey-Oeneralfor Ontario v Atlo)ni.y 
General Jor Canada,[l9l2] AC 571, atp 583 

* This 18 a hotter term to employ than ‘illegal’ or 'null and void’ ' When tlio 
court declares a statute to be unconstitutional, it doos not annul or ropeol Hr 
unconstitutional statute, it simply refuses to recognize it, and dotorminos tlic 
rights of parties just as if such statute had no existence’ (Kerr, Law qf fho 
Australian ConsMution, pp 24-5) 
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the Native Urban Areas Act, No 21 of 1 023, as pon ers of a very 
remarkable luiUire, an<l s|K>kc of ‘the giavc dangcis> that inav 
arise to the liboitj of the subject if jMMsons ean bo dealt uith 
m this informal nmnnei , and sent foi long pej lods of detention 
to penal msbitutions That, howcvei, w a nmttei foi the con- 
sideration of the legihlatuie A« fai as eoui'ts of justice are con- 
cerned our duty is to gi\ o effect to the law s enacted by parlia- 
ment, no matter whethei wc appio\e of them oi not ^ 

5. The Plenary Nature of Provincial Council Powers 
The provincial councils are only suboidniate legislatures in 
the same sense m which the rnionjiaihameiit, bcfoie 1031, was 
a subordinate legihlatuie, and whate^ei iiowers they have, am 
full powers, falling w ithin the piinciplc stated above with I'egaid 
to the Union jiailianiLnl Intleed, Ihih piincipIc of the plenary 
nature of the powers of aKulKiiduiatc legislatuie was first applied 
m Canada to the pow oi s of a luovincial Icgiblature in the case of 
Hodge v The Qveen^ and ajijttoved in South Africa in the case 
of Beju V JdcChlenf^ which dealt with the powem of the legis- 
latui'e of Southciii Rhodesia Tlie dilfwenee between the pro- 
vmoial councils and the L'luon pai liaincnt, apart fiom differences 
which spiing fiom the fact that the latter is a constituent 
assembly in the sense that it can clwngc its own constitution 
whereap. the foimer camiot change then own constitutions, is 
that the powers of the jiioviiicwl tounciLs ni-c much naiTOwei 
both m icbpcct of teiiitoiial jmiNclittion and of subject-matter 
The provineial touneil'* arc not delegates oi agents of the 
Union paihaincnt, but tlie\ aic oiiguial legi''Iritivc bodies Then 
powem weic ihawn oiigtmilh tinin the South Afiica Act and 
were not delegated to them 1)\ the Union jiailiaincnt Then 
ordinances ai-e statutcN ind not by-laws, and they have the full 
force of law within tlie ]iJo\ince Tii a leading cose the late 
Mr Justice Rii^towc htnted 

*Tho Htatuh of pio\ mual coimcilN under tlie Soutli Afticn Act is analo- 
gous to that of tin Canadian proMnciul U'gislatiu'cs undor tlie British 
North Am or inn. Act, J S67 TlieiL <uc no doubt diHeionccs between them, 
of which the most impoi tant is that m Ciuiada tlic pro^ inoial legislative 
powers ore throughout c\cluBi\e, wbilo here they arc not But these 
^ Hafihfv CaptToun yiuniet polity [1927] AD 380, at p 386, quoting with 
approval tho jui^c-preaidcnt’s ciiticiuu in Rijs v Jacobs, [1923} C P D 20 
“ (1883) 9 AC 117 •’ [1912] AD 190 
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differences are of degree rather than of kmd Tlie fact that under the Sout li 
Africa Act provincial statutes may bo o\eiTidd('ii by a Union htatiui* 
does not make the proN incial councils nborduvate hgisUUureb tu^ the I'nuni 
parliament Within the scope of then autlioiity their poviciN an as 
plenarj*^ as those of the Dominion pTo\nncml legislatui'es Tlie\ tlo not 
esorcise a delegated authority and they oie only niibordinate k gislaiui e, 
in the sam p» sense in which the Union i»rliamtnt il-solf is a suboidinati 
legislature 

■\\Tiereas the powers of the Union parliament are undofincrl, 
and to a certam extent unlimited, the powers of the provincial 
councils aie positive, defined fsecise, and limited * They fall 
within the heads of pow era granted bv bection 85 of the South 
Afnca Act, or the powers which the Union petrliamc-nt nia’ 
grant them To that extent their poweis are limited b\ pierisi* 
defimtion, and beyond the ambit'^ of their powers the\ mai not 
tread. But within the limits of tho‘«e powers the poweis ol th- 
provincial coimcils are as plenarv. as absolute and as di«-c!o* 
tiouary as those of the Union j^rliament* Tliey uhn lutik* 
laws, as effectivelv and as freely as the Union paihament w itIjui 
tlicir lumts of subjects and areas They have all the anciJlar. 
or auxiliar}' or imphed powers that are nec es^arv for the p.\^ i f i- 
of the cbxcct pow ers granted to them It does not matter wbe'»h**i 
they exercise their powers har^l}-, unjustly, or unrea'Oiirt)'! 
or in so domg disenminate between races or defv fundnuipijiil 
principles of morality justice or cinbzdlion ^ Tlie unh te^i 
which ihe court*! can apph is that of legality and not tint ' f 
ethics The question alwavs is Was the power granted tn 
legislate upon a particular subject If such ii j*owerwahgr.‘ntet 
the manner of its exercise is immaterial 

But the powers of the provincial couiuils full as they art* ar 
not immutably fixed Th^ may at anj time be rejiealed or 
amended by the Union parbament Section 80 of the Souxl 
A fnca Act jirondes that legislation bv the provmtiaJ toiin-i]' 
aball have lone and effect only Oi* long as it is not rejiugnaut 
to an act of parliamfint Paifiament, therefoie, without even 
oontemplatmg the effect upon provnicia] l^slatiDD. may pa '<‘4 
laws which indarectly or by iinpIna.tion nullify provincial oidi- 

^ ‘Delegate^ of ’ xoigkEt be bf^tta tbaa tbe troide in halies. 

^ W iRioans and Adendorff -7 Jc^ionfw^ufy [191-5] T PJ? 

* Sec mfra. Chapter jlllj (u) * See v^ra, Gh^ster XIJT (lu } 

' See infra, Ghaptar aill (m) ■ See afro, CZmpter VlTT ) 
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nances The powcr‘4 of a provincial council may thus be limited 
by the mere passing of a F»latute by the parhanicnt of the Union 
which does not as nmih aa mention the provincial councils 
In addition to this I) 0 ^^c^ of himtation, the govcrnor-genei al- 
lu-council has at all times the light to refuse his assent to pro- 
vincial ordinances * 'I’he provincial councils, therefore, while 
having a plenary po\\er of legislation, are at all times sub- 
ordinate to the C^nion })arli«ment and dependent upon the 
assent of the go^’onioi -general-in-council for the exercise of their 
legislative iiovers, a ponei on the part of the governor-general- 
m-coiincd nhicli is inueh more leal m this case than m the case 
of assent to legislation of the Umon pai hament 


6. The Former Limitations on the Powers of the Union 
Parliament and the Effect of the Statute of Westminster, 
1931 , and the Union Legislation of 1934 

There weie, up to 10.11, thiee lestnctions on the powem 
of the Union parliament ^ (i) tho«e ansmg fiom the essential 
oharacter of a pailmment of a dependonc\ as not sovereign in 
the full legal sense of the toim (ii) tliOhC anting from what is 
termed temtoiial liniitatiou and (m) those arising from the 
full and unfettered legal W5veicignty of the parliament of the 
XJmted Kingdom in the seiibC that no dominion parliament 
might pass legislation which was repugnant to an act of that 
parhament apphcablc to the dominion within the terms of the 
Colonial Laws Vahditv Act 1805 

(i) The Umon Parliamevf as a Sulmrdinnfp Leg%filplure (1910- 
31) In the theory of British law the Britihli parliament can 
legislate for any part of the woild over which it chooses to 
legislate® This light is subject onlv to the possibility of its 
bemg unable to enforce the laws besond the limits of its own 
territory Blackstone, wiituig m 1705, coiicctly expressed the 
legal doctrme which holds good to-dci> ni the minds of all 
jurists The Kmg in parliammit is supreme, that is the King in 

* Section 90 of the South Africa. Act. 1009 

* This classification and the siibsteme of tliH t<jpic arc atlapiccl from H J 
Bchlosberg, The King's liepiihlici^ (Loudon. 192^))i pp o7-73, and reference was 
freely made to an article by W PoUok m the South African Law Journal, vol 
sdvm. pp 260 fi 

* Resev Eofi Ruaadl, (1901) AC 416 
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the parliament of Weetminatei ‘Ireland’, wrote Blackatonc, 
‘i6 a dependent subordinate kingdom Oui Ameiican plantations 
are dependent dommiona , they are subject to the control of the 
parliament, though, like Ireland, they arc not bound by an}' 
acts of parliament — ^unless partacnlarly mentioned This posi- 

tion has never to this day been abandoned by the law of England 
It IB true that the British pariiament no longer legislates for 
any dominion because constitutional conventions have liecoinc 
Bupci imposed upon the stnet spirit of the law, making it ‘un- 
constitutional ’ for that parliament to legislate for the dominions, 
but the legal position is, stnctly speaking, the same If the 
British parliament did legislate for the dominions, such legisla- 
tion would be valid in law, and any one in the dominions dis- 
oheymg the cnmmal provisions of such legislation might be 
indicted and pimished The sovereignty of the British paib.i- 
ment is still, in legal doctnne, as absolute m Toronto and in 
Capeto^^n as it is in London or Cambiidgc 

‘The British Parliament', declared Linos J A , is ii wovcicigii both 
entitled to logiHlato for the 'wliole Empire X^fottciod by n vTitlt n eon* 
Btitution, it IS clothed with anpreme Icgislotiie capacity No Biiti^li 
court can dcolinc to enforce a British Btntuto on the ground that it is 
unconstitutional, and therefore imahd But all other law giving boda h 
W ithin tho Empire aro subordinate Tlioy dome tlieir nuthoril}*, iioi 
from ancient constitutional nght, but fiom the mbtruments winch tirnli 
them ’* 

The constitutions of all the dommions owe then existence to 
acts of the British parliament As they w ere made by the British 
parliament, so can they be modified by the British parliament 
They can, in tlie theory of even present-clay English law , lie 
EbohiiSciLii 'uy tbe paibmnent "But in the constitutional 

practice of to-day ‘no such abolishing act would be contemiilatod 
by an imperial mmistry , and, if contemplated, w ould nevci be 
enacted , and, if enacted, would never bo obeyed The fonn of 
the law as enunciated by Blackstone persists, but its sinrit and 
force arc gone Legally the Bntish parhament is supreme o\ ei 
the King’s dominions and it cannot divest itself of that supre- 
macy, but as it has done in tbo Statute of Westminster, it is 

^ Instilulea, p 06 

* Jiex\ Jl/cC'A/eri/, [1012] AD 100, at p 218 

^ C S Konny m 2 C'ambndjie /iow Jeunial, 1926, p 106 See in/ra, Chnptoi 
XXVIIl 1 
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equally clear that it can declare a constitutional piinciple \\hich 
will be far more binding than any mere law ’ ^ 

There were other limitations upon dominion legislation 
There tv ere certain topics of imperial importance thiit uerc 
considered so much above the status of a colony that no colonial 
legislation could validlv .iffcct tiicm Colonial legislatures had 
on inherent disability m these respects ^^’hen the South 
African colomes formed a Umon, all ouod their position to 
letters patent, supplemented in the Cape and Natal b3’^ local 
acts, and it could not ho maintamed that the need for a 
British act to effect a umon was due to existing British legisla- 
tion It was clear that the need was based simply on the essen- 
tial position that a colony could not alter its colonial status by 
becoming part of a federation or a union, and that no concert 
of neighbouring colonics could produce this effect * Further, a 
colomal legislatiiie could not extinguish itself , nor abolish the 
post of governor-general nor iiass an act placing itself under the 
sovereignty of a foreign jxmer , nor an act of secession , nor might 
it enact that the enemies of the United Kingdom should not be 
regarded as the enemies of the dominions^ , nor legislate in a 
maimer restricting the King's prciogative in his pohtioal capa- 
city, such as sorcroigntv and peipctuity * If the royal prero- 
gative W'as to bo affected as legards any action to be earned 
out in the United Kingdom, this had to bo accomphshed by a 
British statute^ , as also anv of Uie modiffcatious just mentioned. 
The mode of i cstnotion ovei this class of dommion legislation 
was by the reservation <>f hills hv the governor-general, or by 
some method tantamount to rescivation such as the insertion 
of a suspending clause, oi In the disallowance of completed 
legislation bv tli(‘ ciown 

The provisions legaiding tlie leservation of bills in South 
Africa are to be found in tlie South Afiica Act and in the royal 

^ A B Keith, Speec7tth ami o« the JDrtli^h Dominions, 1928—1931 

(Oxford, 19J2), p XN'i 

* The Ooiernment of South ‘Ifiira (SouiU Africa, Central News Agency, 1908), 
vol ], pp 452-4; 

* H Jenkyns, Bnheli Sulc ami Jtitiadtclion Beyond tiie Seas (Oxford, 1902), 

P 60 

* Joseph Ciiitty, A Tteatise on the Tmu, of the PrerogattveB of the Crown 
(London, 1620), p 25 

* Cf Nadan v The Knui* 11026) A C 401, section 108 of the South Africa 
Act, section 74 of the Cuinmunnialth of Aintmlia Act, 1000 
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instructions Section 64 of the South Africa Act^ required the 
governor-general to assent to bills according tu his discretion or 
to reserve such bills as he may think fit to reserve , but he had to 
reserve bills amending the constitution of the house of assembly 
or of provmcial councils A bill reserved for the King’s pleasuic 
had no force unless and until it had received the royal assent, and 
this assent had to be given witiim one year, otherwise the bill 
■u as held to have laxised * But even though the govcrnoi -general 
had assented to a bill, the King might have disallowed such an 
act withm one year after it had received the governor-general’s 
assent, and the act then became void * The provisions of the 
South Afnca Act regarding the reservation of bills have been 
repealed, and the assent to bilb is now governed by the Status 
of the Union Act, 1934, and the Royal Executive Functions 
and Seals Act, 1934 * 

This power of the crown to negative or veto a bill was \ irtiialh , 
though not in name, the right of the British cabinet to hunt 
dominion independence, and it has been frequently exerciser] 
In 1868 the crown refused to assent to a Canadian bill reducing 
the salary of the governor-general and the crown has at times 
refused to assent to bills in Australia for checking Chinese 
immigration In 1884 a New 2fealanri bill which proposed to 
authorize the domimon to annex any island m the Pacific that 
was not claimed by a foreign power was not assented to by the 
crown In South Afnca bills have been reserved in accorrlnnee 
with the provisions of the South Africa Act, and in 1928 the 
Liquor bill was reserved as, by repealing section 13 of Act 5 of 
1922, which conferred certain powers on piovincial councils 
regarding licences for the sale of liquor, it abiidged the poweis 
confeiTcd on provincial councils by section 85 of the South 
Africa Act as those powers include authority to make oi dinanccs 

' This s( ction has beea repealed by Section 8 of the Status of tlie Union Ac ( , 
1 934, und a new section substituted The nglit to rosorc o bills is now abuliHhi ■ 1 
The onginal section is printed m Appeculix IV, and tho new section is punted 
in Appcndic VH 

^ Section 66 of tho South African Act This section is repealed by section 1] 
of tho Status of tho Union Act, 1034 Seo Appendixes IV and YXl 

' Soetion 05 of tho South Africa Act, this section is repealed under soction IJ 
of the Status of the Union Act, 1934, see Appendix VII, 

* Seo Appendix VIIT 

“ A Todd, Parltammlary Government tn tfig Bnltsh Colonies (London, 1804), 
p 137 
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m relation to any subject not specifically mentioned in the 
section, m respect of which parliament may by any law delegate 
such powers to a provincial council.^ 

The second veto of the crown, tlmt of annulling acts already 
assented to by the go vcrnoi -general, had not been exeicibed by 
the crown in any of the dommioiu for more than fifty years, 
^d while it still had a legal existence it could be considered 
as constitutionally dead long before the Imperial Conference 
Beport of 1920 * 

(u) Temtonai Ltmtlalion In the celebrated case of MacLeod 
y Attorney 'Oeneial of yew South Wales, ^ it was emphatically 
laid down that the legislative jurisdiction of all colonial legis- 
latures IS confined to their own terntories An act of New South 
Wales provided that whosoever bmng momed manies another 
person during the subsistence of the first marriage, wherever 
the second marriage takes place, shall be liable to penal servi- 
tude for seven years A certain MacLeod, during the subsistence 
of his first marriage in New Soutii Wales in 1872, mamed again 
m the United States of America in 1889 When he returned to 
New South Wales he was arrested and convicted of bigamy In 
an appeal to the pnvy council it was held that the enactment 
in question applied only to th<»e persons who were within the 
territoiial hmits of the colony when the offence was committed 
This decision has been followed in a cane almost identical m 
New Zealand, where the first mamage took place, while the 
crime of bigamy wan committed in England * This prmciple of 
temtonai limitation applies also to legislation by the provincial 
councils ® 

The temtonai limitation upon the Umon parhament’s legisla- 

^ 8oo infra, Chaptorb IV 4 (%u) ctnd XI 5 (vu) 

‘ Sir R Borden, C(7n(i(/ra» CoHiifi/i'Iionaf (Toronto, 19S3), p 66 

* [1891] A C 4o5 In Hex v hatl BuntU, 11901] A C 446, it hold that 

tile accused was, under s etatuto of the imperial parliament, amenable to the 
junadiction of an Engliah court even (he oHenee was committed outside 

Great Bntom This case illuetrates the difference between a dominion’s legis- 
lative power and the legiBlati\e power claimed by the imperial parliament 

* Beev Lander, [1919]NZ LH 405 For a discussion on extra-temtorality, 
see A B Keith, RtBponaible Ootemmcnl in the Domtniona (Oxford, 1928), vol i, 
pp 321-338 , J Q Latham, Auatraha and the DrUiah Commonwealth (London, 
1929), pp 68 f! 

* Cape Provincial AdmmmtralioH V Direta Coffee Importing Company, [192S\ 

CPD 148 , V Commnunonrr of Inland Revenue, [IQ28\ CP D 242, 

sections 86, 86, 91 of the South Africa Act 

a 
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tion wfl« not imposed by express words m the South Africa Act, 
but it followed from the wording of section 59, giving power to 
the Umon parhament ‘to make laws for the peace, ordei and 
good government of iHe Utitoii* The extent of this territorial 
hinitation was by no means clear Shares situated in England, 
for example, could not be taxed in a dominion Legislation pur- 
porting to tax dividends on such shares was held to be 
vires ^ Yet the appellate division has held that a tax maj be 
imposed upon a person not resident in the Umon,® and aclioii-i 
may be entertained against persons not resident in the Union ® 
The Statute of Westminster, 1931, specially gives the dominions 
power to legislate with extra-temtonal effect ^ The Umon pai- 
hament, therefore, may now l^slate for matters taking 
in any part of the world it desires , its legislation is subject 
only to the possibility of non-enforcement by reason of lack of 
pohtical power or through the nature of things as they exist 

(ill) The Doctrine of Repugnance The ColomaJ Laws ^■'all(ht^ 
Act, 1866, provided 

Scot 2 Any Coloiual lawwhi^iHorshAllbo many rcspc'cl ri'puiin.mt 
to tho proviBions of any Act of Parliament extending to tiu' C'olon\ 1<> 
which such law may relate, or repugnant to any order or regulation inailc 
under authority of such Act of Parbament, or havmg m the Colon> tin 
force and effect of such Act, shall be read subject to such Act, oidt'i, oi 
regulation, and shall, to tho extent of such repugnancy, but not othii 
wise, be and remain absolutely void and moperativs 

3 No Colonial law shall be. or be deemed to ha\c been, \oici oi 
inoperative on the ground of repugnancy to the law of England unit 
the same shall be repugnant to the provisions of some such Act of Pai 1 m 
ment, order, or regulation os aforesaid ' 

‘ Bramard v Snwth, [1925] AC 371, P<U9 v Bntmh Tohnceo CoinjMim/ 
(Australia) ^vmted, i2T LR 77i, 8eealBoSpiBer\ Turner, IISOT} 1 Vh '!)] 
Indum Investment Conipony v Borax, etc , [1920] ] K B o39 

* Rhodesia Sttxlways V Commustoner of Taxes, [1025] A D 478 

* This IB a right given by commoa law, but it coukl ha\e bieu gum l>\ 
statute Ashbury y ifUu, [1893] AC 339 

* Section 3 of the Statute of Westannstor See Appendix III It AlKiitld lx 
noted that the Statute of Weetnunater says that the parliament has pow er (not 
shall have) to make laws having sxtra-tomtoml operation, and thus acoinR In bo 
declaratory only In this oonnexion see the important judgment of the pru v 
council (per Lord Macmillan) m the Canadian esse Cnft v Dunphy, [ 192 1] I 
B L B 22&, 48 T L B 652, [1933] A G 156 Cf Alexander v Circuit Caurl 
Judge of Cork, [192S] 2 1 B , at p 170 

** 28&29Vict c 63 See on this sot, Jenkins, Brtltoh Bale oml 
Beyond the8eas,pp 71fl , for its history, see Bchlosberg,2'Aeifinp’eBejiut/r(^, 
P 70 , and Report of the 1929 Committee of the Imperial Conference 
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The obvious meaning of this act was to forbid the local legisla- 
ture to enact any law repugnant to a British statute, but it 
did not otherwise deiogate from the general powers of colonial 
legislatures ^ With the passing of this act the condition of non- 
repugnancy to the general prmciples of Englmh common law 
disappeared for good The colomal law that was challenged 
under the act could not be repugnant to the law of England 
unless it mvolved, either directly or ultimately, a contradictory 
proposition, probably conteadictory duties or contradictory 
lights, to those imposed by a Bntish statute * Moreover, a 
colomal statute was not void for rcpugnanc}^ to the law of 
England unless it was opposed to some act of the Bntish parha- 
znent made expressly or by necessary implication bindi^ and 
apphcable to the colony,® for it is a fundamental pnncipb of 
constitutional law that a Bntish act has, save where expressly 
extended beyond the hmits of the Umted Kingdom, no extra- 
temtonal effect * 

It was the existence of the Colonial Laws Vahdity Act, 1866, 
which gave to section 152 of the South Africa Act its effective 
force As long as the Colomal Laws Vahdity Act was of full 
force and effect, no Union legislation could alter the South 
Afnca Act m a manner repugnant to the provisions of the latter 
act Section 162 reads 

Parliament may by law repeal or alter any of the provisions of 
this Act Provided that no pro\ ision thereof, for the operation 
of which a di'fimto period of time is presenbod, rfnrmg 
such period bo repealed or altered And provided further that 
no repeal or alteration of Iho proMstons contained in this sec- 
tion, or m sections thirty -three and thirty fom’* (imtil tho number 

^ litre Begtna v Mnraie, fl902] AC 51 Cf. Union fJleamahip Co ^Netii 
Zealand v The Coninionweallh, 39 C L K (per Higgimi J ) at p lu5 

* Atfomey Oetifral for Qnernetand V AUorneif’Oeneial for the Commonwealth, 
(1916) 20CLR U8 

* RfAtneon v Reynolds, "Moi QSBey’s N Z U 562 

* An uiBtnictive example of the ajiplication of a British act to the Bntish 
dominions is provided by tho Bri^ah Nationahty Acts of 1014-22 Section 
9 (i) of the Act of 1014 (4 A 6 Geo V, c 17), a% amended by the Act of 1018 
(8 A 9 Geo V, c 38), reads as followe ‘This part of this Act shall not have 
eSeot withm any of the Dominions unless the legislature of that Dominion 
adopts this part of the Act ’ 

* Section 33 tho number of mombers for each provinco may not be deemaaed 
until the house has 1 60 momherH or until ten yean; ha-v e elapsed, whichever is the 
longer period Section 34 tho manner of tnereaemg tho number of memben of 
the house 
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of members of £he House of Assembly has reached thr limd 
therein prescribed, or unl^ a period of ten years has elapsod 
^er the establishment of the Union, whichc^-cr is the loiigrr 
period), or in sections thirty-five^ and one hundred ami tluit> - 
seven, * shall be vohd unless the bill embodying such repeal or 
alteration shall be passed by both Houses of Parliament sitting 
togctlicr, and at the third readmg agreed to by not li'ss than 
tm>-thir^ of the tot^ number of members of both Houses A 
biU so passed at such joint meetmg shall bo taken to huvo been 
duly passed by both Hotels of Parliament 

No Union &ot which purported to alter the South Afiica Act 
in a m an ner contrary to the provisions o{ this section 152 r^ould 
have been enforced by the courts because such act would have 
been repugnant to the South Afnca Act, an act of the Hntnh 
parhament directly and ezpre^iy apphcable to the Union and 
therefore most obviously within the provisions of the Colonial 
Laws Vahdity Act The full power of amendment under sec- 
tion 152 possessed by the Union parhament vnU be consideiccl 
m the following section of this chapter. Here we shall proceed 
to discuss the effect of the Statute of Westminster on tlie 
doctnne of repugnance 

The Statute of Westminster provides that the Colonial Ij.iws 
Validity Act, 1865, shall not apply to any law made after tJie 
commencement of the statute, and future domimon legislation 
can amend any British act which is part of the law' of the 
dominion ’ The effect of this enactment appears to be that the. 
Union parliament now possesses power to pass legis>Ution w Inch 
IS in conflict with legislation, of the Bntish parliament applicable 
to the Umon If this is so, it means that the clauses of the South 
Afnca Act, ‘entrenched ’ by section 152 of the act, arc no loiigcT 
safeguarded by law The Umon parhament will be able valicllv 
to repeal or alter the entrenched clauses of the South Afnca Act 
without observing the requirements of section 152 * The >Soiith 
Afncan courts would no loiter be able to declare such legidatinn 
mvahd, that is, repugnant withm the meaning of the Colonial 
Laws Vahdity Act, because that act would be no longer in force 

^ This section lays down the guaiificstion of voters and protects tlir rnloiii ed 
voters of the Cape 

* ‘Both the and the Dutch languages shall be official languiigcs of 

the Union ’ 

* Section 2 of the Slatuto of Westminster Soo Appendix 111 

* W Poliak m the Sotttft A/ncan Lav Journal, vol xliii, p 2fi2 
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The constitutioiifi of tho otiier dominions ai'e clearly aafeguaided,^ 
but the constitution of tlic Union appeals to have been made 
as flexible, as uncontrolled, as easy to amend in every detail 
as the constitution of the United Kingdom It was the legal 
force of the Colomal Laws Validity Act, it is argued, which 
stood behind the entrenched clauses of the South Africa Act, 
and which protected the governor-general’s pov er of reservation 
With the coming into force of the Statute of Westminster the 
parliament of the Union now has the legal power to pass any 
legislation altering the South Africa Act 
In 1934 the xiarliamcnt of the Union passed two enactments 
which effected changes in the South Africa Act, 1909 The 
Status of the Union Act, 1934, refers m its preamble to the 
declarations and involutions of the Imperial Conferences of 
1926 and 1930, to the Statute of Westminster, 1931, and to the 
expediency of having the status of the Union as defined in those 
documents adopted and declared b}* the parliament of the 
Umon It provide^ that no act of the parliament of the Umted 
Kingdom shall extend to tho Union, unless so extended by an 
act of the parliament of the Umon * The executive government 
of the Umon in regard to any aspect of its domestic or external 
affairs is declared to bo vested in the King, acting on the advice 
of his ministers of state for the Umon ^ A shght change is made 
in the form of the oath of allegiance,* and the right of the 
governor-general to levervc bills for tho King’s pleasure is 
abolished Tho governor-gcneial, subject to any instructions 
from the King, shall either as«icnt oi witlihold assent to bills, in 
the King's name ’’ Thovc sections of the Statute of Westminster, 
1931, which are applicable to the Union, aic re-enacted m the 
schedule to the act as an intogial portion of the statute law of 
the Union “ There arc other ameudments of less importance 
which may be seen in tlie act itself which is printed m Appen- 
dix VIII of this book 

The Royal Exccutiv c yunctions and Seals Act, 1934, provides 

^ Section? 7, 8, 0, and 10 of tlic Statute of Westminster, 1931 See Appendix 

m 

* Section 2 This prn\ ision caiuint, of eomw, aiToct the inherent power of 
the parliament of the TTiiitcd Kingdom to legislate for the whole Empire 

* Section 4 * Section 7 * Section 8 

* Section 3 A slight change if niado by WM^tion regardmg a British subject’s 
qualification for election tn pailiainent See ChapteisIX 3, X 1, &App VH 
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the Union with a rojal great seal and signet ‘ The King’s ^ill 
and pleasure as head of the executive government of the Union 
shall be e\pres-»ed in WTiting under his sign manual, and everv 
such instrument shall be countem^ned by one of the King >> 
ministers for the Union * but if the delay involved in obtaining 
the King s signature it ould retard the dispatch of pubhc bu’smL'-o 
the governor-general may sign on behalf of the King * 

These acts ha\ c made the following changes in actual practice 
iiist the Union did not hitherto have a rojr'al great seal aiirl 
<ugnet It had and still has a great seal which is u'^ed bv tlic 
governor-general in sealing all public documents in the Union 
The governor-general will still use this seal, but document- 
signed bj the King will bear the royal great seal of the Un)t)n 
secondly, the King s signature will now be obtained as a inart^^i 
of course, and thegoremor-generalwiiionh sign executive doru- 
ments when it is inexpedient to obtain the King s signature * 
thirdly, the power of the governor-general to reser\*e bills (-ub- 
ject to the exceptions mentioned m the Status of the Union Act ) 
has now been ahobshed This power had not infrequently been 
exercised The j^rovision that the King must act on the adxice 
of hw ministers of state for the Union merely expresbCa. in 
statutory form what has for some time been a constitutional 
convention ’ 

The acts are a logical sequence to the Statute of Westmin-tc i 
1931 The power of the parbaraent of the Union so long a^ tin* 
Statute of Westminster remains unrepealed is, legally un- 
fettered and as was stated above section 152 of the South 
Africa Act, 1909, no longer has any restrictive legal effect At 
the same time however, there appears to be the rudiment of 
w'hat may become a new kind of constitutional convention 
WTien the Report of (he J920 Committee of the Imperial Conferem c 
came up for discussion in the house of assembly of the Union on 
April 22, 1931, it was stated from the government benches that 
parliament had a moral obbgation to respect the entrenched 
clauses of the South Afnca Act and a resolution w as passed hy 
the house acknowledging that these clauses would be respected 

* Section 1 * Sectioa 4 • Section 6 

* TMien the governor-general u edviecii to sign, on behalf of the King the 
King would be informally approorhed on the matter* — ^llr O Pirow on behalf 
of the gov eminent. Union Aasemblv, April 2 % 1934 

’ See Cliajiter IV 1 and 3 (vu) 
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both in the spirit and in the letter of the South Africa Act, as 
passed in 1909 ‘ While the Status of the Union hill was being 
discussed in the house of as^embly, the Speaker stated that anv 
amendment of the entrenched* clauses would have to follow 
the procedure laid down m the South Africa Act, 1909 * "J’he 
pomt of amendment of the entrenched clauses was not actually 
before the house, but the Spe«iker said that it was ‘desirable to 
state my views for the guidance of honourable members If 
it IS desired to amend or lepeal any of the entrenched clauses, 
then the procedure laid down m the South Africa Act must be 
followed* Tins sfatcincnt was not baaed on the actual legal 
position , it IS as yot too eaily to say whether it is to be a con- 
stitutional convention or a rule of pailiamentarj' procedure In 
either case it aecins that the clauses will he respected on the 
ground that they constitute a solemn undertaking not only by 
the national convention hut also b\ successive parliaments The 
Speaker might thus have stated what is a constitutional conven- 
tion based upon a sense of public honour It appears to be a 
definite and living force in the constitution, and as such merits 
cognizance by students of constitutional law* 

7. The Amendment and Interpretation of the South 
Africa Act 

Section 11)2 of the South Africa Act gave the parliament of 
the Umon full pow er to iei>cal oi altci any of the provisions of 
that Act, subject, howcvoi to the provi«>o that section 152 itself 
and certain other McctioiiH could onl\ be altered with the 
approval of tw o-thiids of the members of both houses of parlia- 
ment in joint sitting at the third reading of the amending or 
repealing bill If the Union parliament had passed an act which 
repealed or altcicd anj of the entrenched clauses, but failed to 
observe the pioceduie nece«sarv imder section 152, the courts 
of the Umon w ould have bcl<l mu h an act invalid Moreover, in 
the absence of ^omc-' inrluation in an act or proof aliitndt that 
such act was passed in the manner contemplated by section 152, 
the courts would have assumed that such act was passed in the 

^ Houae of Aaaenthhi Dtbnift 1931 Apnl 22, rohunn 2739 See Keith, 
Speeehea ami iJocxontnia on the, Brtitah Domtntomt-, pp 288, 290, 291 On the 
question of ‘entTenched c liiiibOa’ in the South AfriPa Aoi boo H J Schlosberg 
m 2 Sout/i African Law Ttinra pp 89-72 * April 25, 1934 
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ordinary mnnriftr and would accordingly have held such act 
invalid if it amended the entrenched clauses of the South 
Africa Act ^ Since the passing of the Statute of Westminster, 
hovever, there are, as we saw in the previous section of this 
chapter, no legal fetters to the power of the parhament of the 
Union to pass legislation altering section 152 or any othci 
section of the South Africa Act 

The power of the Umon parliament to amend the South Afiica 
Act was dealt with in the case of Krause v CommissKmer of 
Inland R&)enue * In this case section 100 of the South Africa 
Act came up for mterpretation The section provides that the 
judges shall receive such remuneration as parliament shall 
prescribe, ‘and theix remuneration shall not be dimmishcd dur- 
ing their contmuance in office* Mr Justice Krause contended 
that the income tax which he had to pay on his salary as a judge 
was a diminution of his remuneration and was in conflict witli 
the provisions of the South Africa Act This contention w as not 
upheld Mr Justice Wessels, delivering the judgment of the 
appellate division, expounded three rules bearing on the amend' 
ment and mterpretation of the South Africa Act (i) ‘Excejit 
m the cases mentioned m section 252 of the South Africa Act, 
the courts of this country emmot declare any portion of an 
act of parliament unconstitutional and therefore void, because 
it docs not conform to the provisions of the South Africa Act, 
for section 152 of the South Africa Act makes it cleai tliat 
parhament may repeal or alter any part of thiB act excejit m 
certain specified cases ’* His Lordship then went on to consider 
the manner in which the South Africa Act might be repealed 
(ii) ‘If a later act of Parliament is inconsistent with the South 
Africa Act, the Court may hold that the later act implied! \ 
varies such part of the South Afnca Act os is inconsistent w ith 
the later act The court cannot say that acts of parhament must 
be so interpreted os to conform to the South Afnca Act and that 
no other mterpretation is admissible The third rule is an 

^ Hex V Kdobe, [1930] A C 484, at p 497 

* fI929JAD 286 

* , at p 290 

* Ibid , and bco Noble and Barbow v BAR db H , [1922] A D 627, 537 
MeCaVyleyv The Kvng,\1^2fS\AC 691 , J^resmon v TJnion Government, 

T P D 638, which laid down that ‘tho Union parliament may impliedly repoul 
or alter a term of the South Africa Act by enacting a provision inconsietcnt w iih 
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amplification of the second rule (lu) ‘In considering whether 
the legislature intended the later act to supersede a provision 
of the South Africa Act, the court must take uito consideration 
the whole of the latei act as well as the South Africa Act, and 
gather from these acts, as well as from the effect of the legisla- 
tion, what the Legislature mtended when it passed the later 
Act’i 

The fundamental prmciple governing the mterprctation of 
the South Africa Act is that it is to be mterpreted according 
to the well-recognized standards of intcrpireting documents in 
British courts, that is to say, by reference to its terms, and w ith- 
out regard to external factors ^ In America it has been said 

‘Whether wo aio consideting an ogi-umncnt between parties, a statute, 
or a constitution, with a \ icw to ito interpretation, the thing we are to 
seek la the thought which it expresses To ascertain this, tho first resort 
m ait cases is to the natural signification of tlie words employed, m the 
order of grammatical uriangcmcnt in which tho framers of the mstru- 
mont ha^ o plne<*(l tliom If, thus n*gardcd, the words embody a definite 
meaning, which mvohcs no absuidi^- and no contradiction between 
different parts of the snnu writing, then that meaning, apparent on the 
face of tlie instrumimt, is the one which alone wc are at liberty to say was 
latendod to be con\ eyed In such a caso there is no room for construc- 
tion That which tho words ducloro la the mconmg of the mstrument ’’ 

Yet, a constitution is a constitution ‘Although we are to 
mterpret the w ordu of the coustitation on the same principles of 
mterprctation as wc to any ordinary law, these very 

prmciples of interpretation compel us to take mto account the 
nature and scope of the net that we aic mtcrpretmg, to remem- 
ber that it lb a constitution, a mochonism under which laws are 
to be made, and not a mere act which declares what the law is 

such term, w here bik h toi in i> not oiu foi ilu rcpcnl uf w hich special formalities 
are prescribed' 

^ Krause \ CumiiimMutur of InlamI Iteirnue, A D , st p 290 

* Sec Kerr, Lci<< o/ l/ie 4in>lraliau ( oHf‘(iluho» p 44 and De V illters v Cape 
Dtwttonal (yOiiiK d, (1S7'>) Hiidi el p 64 wlit re <lc \ Inin's C J stated that the 
rules to bo applied in Noutli Vfm i nn Hiitnh rules of interpretation ‘In con- 
stnung statutes mailo in th< Capp folony after tlio roasion to the British Crown, 
the Court should be guidcKl b> the ilecisions of tho English Courts and not by 
the Roman Dutch aiitliontHM Socaleoifex^ [1010] C P D 680, 

Beukesv Knight's Deep IjinnletljimiTlTP D 683 In Roodepoort United 0 M 
Company v Du Toil, [lOiHJ A 1) , at p 71, Solomon C J said ‘The argument 
cannot be pressed too far, anri docs not pistify us m adopting any English 
decision which is based upon legal prmeiplee which are foreign to our system 
of law ’ * AeaeW v People, 7 X Y 9, at p 07 
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to be Compare the words of Stratford J A m Krause v 

Commiaawner oj Inland Revenue 

‘Though [tho South Afhca Act] framed no unalterable constitution smcc 
Its provisions, save for the few exe^>tions mentioned m section ] 52, can 
be revoked at the will of the Union Pcu’hament, it contams provisions of 
which this* IS one, which constitutes the vory framework of our synteni 
of government The purpose of this pro\ ision is obvious, namely , to 
safeguard the mdependonce of the judiciary It was not entreiicluHl in 
the South Africa Act for the very simple reason that it was not contem- 
plated that any parliament would ever temper with so fundamoiitnl a 
prmciple It is, therefore, much more than a pious maxim Though m 
theory parliament is free at any time to repeal the provision, it would 
require the clearest expression of intention to mduce the court (o liold 
that parhonicnt intended to deport from so sound a prmciple, one wiiu li 
IS vital to tho proper functioning of the machuieiy of government ’ * 

Probably these w orda mean nothing more than that the courtf» 
ought to bo particularly alow to read into a later act an amend- 
ment to the South Afnca Act unless the later act makes it vci \ 
clear that such amendment as intended 

There is one rule of interpretation, however, which has an 
important bearing on the mterpmtation of a constitution act 
like the South Africa Act An act of this nature was intended 
to be more or less permanent, that is it intended to set uj) a 
machmory of government, and certain rules of proceduie and 
action which, it was hoped, would not require alteration foi a 
considerable period of time Do the woids of such a constitution 
act remain ever with the meanmg which they bore when the 
act was passed’ The rule adopted in America is stated, ns 
follow s The meaning of tiie constitution is fixed when it is 
adopted, and it is not different at any subsequent time * Tht 
same rule has to some extent been adopted in Austro-lm ^ It 
must, however, be borne m mind that the rule is much easier 
in its application in a constitution like that of the Union, than 
in a ngid constitution hke that of Australia or the United States 

* Allonifif-General for iVeui Soutii Wale* v Brewery Employeet* Cmon 0 
CLK 469, jier Higgma J at p Ql] 

® Ser lion 100, which providfw that the remuneration of judges shall not Ik 
dimimshpd during tlicu continuance of office 

* [1029] AD, at p 204 

^ T il Cooloy, ConatytiUwnal Ltm^kUtone (Boston, 1003), p 89, fiovth 
Camltna \ United States. 100 U 8 437. Died Scott v Sandford, 10 Hciw 
Scp Kerr, Law of the Australian Constxtvium, pp 54—9, whore tho doc tiiiw 
of pnigreasi'o interpretation’ is discussed with nferenc.es to the loading tah4*n 
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of America The South Africa Act can he changed quite easilv, 
and when words acquire a new meaning parliament can alter 
■Uiem at will But the rigid constitutions can be changed only 
with the greatest of dillicuJtv and years, even centuries, inav 
pass without the constitution lieing greatly altered Difficulties 
will then arise m appljmg this rule One would have to project 
one’s mmd backwards too rigid an adheiencc to the rule would 
lead to the mterpretation ot the Constitution ‘ by an eighteenth- 
century mmd in the light of eighteenth-century conditions and 
ideals and this were to command the race to halt m its 
progress” ‘With advancing civilization new developments, 
now unthought of, may arise with respect to many subject- 
matters Though difficult of application, the rule is well estab- 
lished If the court is in doubt as to the meaning of a section 
of the South Africa Act, it may examme the state of the law 
at the time when the act was passed, that is, it may take into 
consideration all the surrounding circumstances, the fact that 
a Union was formed out of four colonios, and the object of the 
act to form a more or less jiermanent umon * 

To sum up it may be said the South Afnca Act, 1900, is an 
ordinary act of the parliament of the United Kingdom to be 
mterpreted in the same wr> os an act of the parliament of the 
Umon If the a<. t is re-enacted as a statute of the parhament of 
the Umon, its mterpret<ition and amendment would be governed 
by principles which apjih to oiduiary legislation That it creates 
a constitution is not a (Uiiding factor, but only a factor to be 
taken into consuieration in matteis of ambiguity, m the same 
way as the object aiifl intention of any orclinaiy act would be 

^ Ibid , p "iX {[WitUng JU/nfint \ talk Compantf, 147 Wjs 327 

• Per Gniblhs (' r in f’tm ml Jor Stiw kouth Brewery Em- 

ploytee' Union, S ( L 4(IS ii p MM 

* Prttonua \ JJaihli/ I a'■t p/H'>iontil l Mtiml (ISH"] AD 407, Chotabhafv 
Union (JovernninU |1'M1] VI) H ItfAnn^uii \ Vunadtan Pacific Bailway, 
[1802] A C ■k6\.,i\.nv{LitH ol the An'^halniHl uHtAifnlion p *>0) says ‘the Court 
will tftlcft notice of the hcII knemn fdcts on which tlie scheme was baaed, and 
matters which were eoinmnn kium ledfcr in t nnnertion with the inauguration of 
Federation ReeunrHU may ho had to the liietury of the Constitution and con- 
iemporaneoiis rircuinstaiK ns ’ in intcrpntiiig the constitution of Canada, 
methods vuy See G V Hciidni^>on in 7 Camidian Bur Reitew, pp 617 if , 
W P M Kennedy, in 8 Cauwlian ISai tieiieH, pp 706-7, and in 44«/'«ndieol 
Remew, pp 330 ff whom n mibiikiihlc e\amplo is pointed out of the use of 
external mateiiulh hy Laid Sdukrv LC in 7’Ae Aiin/ion Case, [1032] A C 64, 
1 L JPC 1 
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taken into consideration in case of ambiguity The South Af i ica 
Act being on ordinary act of parliament, to be so inteipietcd 
may be amended by ordinary means (subject to the exceptions 
of the entrenched clansea before the Statute of Westminster 
came mto operation) and the amendments may be direct oi ]j\ 
implication, so long as, in the latter case, the mtentioii to ainoud 
is clear 

8. Amendments to the South Africa Act passed betvveen 
1910 and 1934 

We propose to give in this section of the work no moie than 
a general view of the amendments which have been iiassed, 
leaving their detailed discussion to later chapters ('I'he arts 
maiked with an asterisk do not declare that they actuulK 
amend^ or repeal any part of the South Afnca Act ) 

1910 The, Cemua Aci,* No 2 of 1910, section i le-en.icts 
section 34 (u) of the South Afnca Act The latter requires a 
census to be taken of the Europran jiopulation everj' five veai s 
the former requires a census to be taken of the whole population 
whenever the governor-general may so determine * 

1911 The Appellate Diviston Further Jurisdiction Art *' "^0 1 
of 1911, amends section 103 of the South Africa Act respecting 
appeals to the appellate division 

ThePov;ersandPrimleg€sofPariianie7itAit*No lOof lOlI 
fulfils the hope expressed in section 57 of the South Afnca Act 
and declares 'the powere, pnvilcgcs, and immunities of the 
senate and of the house of assembly and of the membei^ and 
committees of each house’. 

The Exchequer and Avdtt Ac/, No 21 of 1911, hcctifin 1 
expressly repeals section 132 of the South Afnca Act and ic«zu- 
lates all the powers and duties of the controller and audilni- 
general of the Umon 

1912. The Private Bill Procedure Act,* No 20 of 1912 is an 

^ The term ia used m its widest possible eense to include provisions whu li flo 
not actually amend but amplify or complete proviaiona of the South Afi icn Ac I, 
or wbicli have a direct bearing on it A full list of amendments to tho boiiili 
Africa Act is given in the vanous sections of the act m Appendix I\’ 

* The census mentioned in tho BouUi Africa Act is one ‘for tlie purpose^ of 
this Act’ (section 34 [u]) When a census of the whole population, h!iiiopcan 
and native, is taken, su^ census may be used for tho purposes of tlic Soiilli 
Africa Act 
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act for the purpose of giving better effect to the provisions of 
section 88 of the South Africa Act, Tvhich cmpo^^eis a provincial 
council to take evidence on private bills affecting the province 

The Adm%niatrahon of Justice Act, No 27 of 1912, section 13 
amends section 130 of the South Afnca Act by abolishing the 
crown prosecutor’s office in Giiqualand West and transfers the 
powers of that office to the attorney-general of the Cape of 
Good Hope. Section 16 intciprets section 109 of the South 
Afnca Act m the mattei of the venue of the appellate division 
in certain cases of special circumstances Tlierc arc vonous 
acts up to 1931 vhich amend the constitution of the appellate 
division and many of the iiilcs of procedure m sections 95-1 1 G 
of the South Afnca Act 

The Public Service and Pensions Act* No 29 of 1912, estab- 
lishes a pubhc scn'icc commission and xnovides a public service 
code for the Union as contcmpLited m section 142 of the South 
Afnca Act This act was amended by Act 30 of 1014 and 
Act 27 of 1923 

1913 . The Financial Relatione 1010-33, amend and 

restrict the taxing pou cn> of the provinces granted by section 85 
of the South Afnca Act Olhci povors such as education are 
also referred to in thofsc acts, generally uitli legoi'd to the ex- 
penditure on education 

1916 . The Raihcaif Soaid Act,* No 17 of TflJG, amplifies and 
interprets section 126 of the South Afi ica Act, establishes a fund 
for maintaining iinifoimifv m lailwav latc^ provides for the 
better management of lailvay and hailxiui balances, and with 
Act 20 of 1922, applying to South-West Afnca, piovides for 
railway construction 

1918 . The Electoral Ach,"* I9I8-3I, regulate the conduct of 
elections, but do not mtcifcre uith the Cape native franchise 
The Act of 19.11 grants the suffi.age to Euiopean women Those 
acts also icgulate the nunibei of con-Ntituencics, delimiting them 
m accordance witli the proviMons of the South Afnca Act 

1919 . The Soulh-We’it Afixca Ad.^,* 1919-1931, provide the 
mandated territory with a constitution, and generally govern 
the administration of jU'^tice, the lailways, and the services of 
the territory 

1925 . The South Africa Act, 1909, Amendment Act, 1925, 
transfers section 1 of the South Africa Act to a new section, 163, 
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mnlring it a new ‘ Supplementaiy * Part XI of tho South Africa 
Act , and section 1 is made to read ‘ The people of the Union 
acknowledge the sovereignty and guidance of Almighty God ' 
The nearest approach to the wording of tins section to be found 
m any political document m South Afnca is m the progiamiuc 
of the Afrikander National Party, 1884-, Article I ‘The Afri- 
kander National Party acknowtedges the guidance of providence 
m the destmy of countnes and of nations There were some 
legal difficulties regarding the mtroduction of the bill and a 
select committee was appointed to consider them There liad 
been a select committee m 1914 which reported that the dilh- 
culties were such that it was impossible for the Union pailiti- 
ment to pass an act altering the preamble of the South Afi ica 
Act into which it was then proposed to insert this fientiiuent 
of acknowledgement of the Almighty, because section l.iJ gaie 
parliament the pow'cr to amend the provisions of the act and the 
preamble of the act was not a provision of the act Further il 
was thought ‘inadvisable to put sometbmg into the mouth of 
the Bntish parliament, which at that time was not considered 
or intended’ * Tho point had l»en considered by the national 
convention, but it was intentionally omitted, and this gave nse 
to further difficulties, as it wds said that the proposed amend- 
ment w as a reflection on the national convention The 102o bill, 
however, was introduced ‘to meet the wishes of the ver> hiigt' 
majority of the people’ * The proceeding was a veiy novel arid 
interesting one from a constitutional point of view and there- 
fore the whole act as passed is given here 

ACT* 

To amend the South Africa Act, 1999 

Whbeeas the people of the Union of South Africa, being n f!ofI 

fearing people, have consistently acknowledged Almightv God. tlu' 

^ SooA F 2fenton,SclectDocument9r€laitnfffotAeUnj/icationo/Soul/ij4fjtta 
(London, 1924), vol i, p 95 Cf The proainblo to the Aubtralian CnnsUtiitiun 
Act, 1900 (93 & 64 Viot c 12) 'humbly relying on tho bleRamg of AlTnif.ht> 
Uod* For the history of this preemblo see, J Quick and R B Gairdn, 7'/ie 
Annotated Conahtuiion of the Australian Commonwealth (Sydney, 1001), pp 
^97 ft * Debates of the Unwn House of Assembly, 1025, column 2644 

* Tbid , column 480 

* It IS veiy rare in South Afnca to Snd a preamble to an act of parliamoni 
and, contrary to tho English custom, the short title of an act is always tlio last 
section of the act , m England it is the first 
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Supreme Leader by whom tl\c dostinice of tlio peoples of the earth aro 
governed and determined 

And whereas the people repreHonted bj* the former Colonial Pnrliiv- 
ments and the National Con\eiitton (ntcml upon Union in prajcilul 
d^endence on Go<l 

And whereas the specibe mention of the soven^ignty and guidance 
of tho Almighty was in no wi<ie omitted from the South Africa Act, 
1909, through any want of nKogiulton touarda Hun 
And whereas it i'^ the dc •^lle of tlu people that the sovereignty and 
guidance of God sliull be sixtihcAllyincntioned 

Be it enacted by the King’s ^lost Excellent SLijc-^ty, the Senate and 
the House of Assimbl} uftlu Cmunof South Afiica, ns follows 

1 Section one of the South Ahiea Aet, 1909, is hereby repeoltsl and 
tho following new Hoclion substitutcsl tlu^rcfore 

1 The people of tlit Union acknowlcdgo tho sovereignty and guiil- 
anco of Ahnightv CikI 

2 Tho South Afiica A<*t, 1900, m htm*bj furthii amended by the 
msertion of the following nt'w pail after seetion one hundred and fifty- 
two 

PART XI 
Sli PPLC'Ml' Vt ARY 

163, This Aot may bo cili d as the South Afi ica Ael, 1909 * 

3 This Aet ino> be citid foi nil piupo*<H as tho Soiitli Africa Act, 1909, 
Amendment Aot. 192J 

The Official Language^! of the Cmon Aci, No 8 of 1925, pro- 
vides that the word ‘Dutch m section J37 m the South Africa 
Act and elseu hone is to uiclude Afi ikHiuis Afrikaans is a lan- 
guage denved from Dutch oi the Inngimgp of Holland, but 
it differs very groath froin its mothei language in grammar, 
pronunciation, and hpolluig indeed, tho difference is so great 
that it would not he casj for memhere of the two countries to 
carry on a rapid convoisation High Dutch, as it is called, is 
hardly used in South Africa the language of the country towns, 
of the courts w hen English is not lined, of the later statutes, of 
officials, IS Afrikaans and not Dutch, and the deiuution in the 
amendmg section seems inaccurate 

1926. The Senate Act, '^o 54 of 1^26, is a short but important 
act providing that the senate may be dissolved wi thin one 
hundred and twenty davs after tiie dissolution of the assembly 
1933 Semih Africa Amendment 17 of 1933, permits 

the governor-general to appomt a deputy for the tune being to 
act for a minister of state 
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1934 The Status of the Unum Act, 1934, and The Eoyal 
Executive Functims and Seals Aet^ 1934, have been dealt with 
in section 6 of this chapter, and (he South Afnca Act Amendment 
Act, 1934, IS printed m Appendixes VII, VIII and IX of this 
book 

There have been a number of minor amendments to the act 
which are indicated elsewhere In all sixty-six sections of the 
South Afnca Act have been amended, while the enactments altei - 
ing, mterpretmg, or amphf 3 rmg the South Africa Act numbei 
one hundred and dfty-six 

9. The General Nature of South African Constitutional 

Law 

We stated at the commencement of this chapter that the 
South Afnca Act does not contain the whole of the constitutional 
law of the Umon, and we showed that a largo number of amend- 
ments have been mode to the act itself, so that some parts of it 
hardly bear any relation to the sections which were originally 
enacted by the parliament of the Umted Kmgdom 
There are a large number cd constitutional conventions \i'hicb 
we shall not find m any statute of the Union there are pro- 
clamations and regulations which form an important part of 
the constitutional law of the Union , there are statutes which 
make such mroads into the personal liberty of the subject as 
to suggest the question whether that at one time all-pervading 
pnnciple of the constitution still exists ^ In this w'ork w e jiro- 
pose to discuss these other branches of constitutional law 
Many aspects of South African constitutional law are similar 
to the eoi^titatioital law of other parts oi the British Cotnmon- 
wealth The laws and conventions in regard to the governor- 
general, his relations with the cabinet and the proceduie of 
parhament, are all very similai to the laws and conventions 
obtaining m England, Canada, or Australia Where theio are 
differences, we pomt them out Many are found m the South 
Africa Act , many are unwntt^ , many are found m enactments 
of the Umon parhament 

The judicial and legal system of the Umon, and admmistrativc 

^ e g the conventions which requue a ministiy to resign when defeated m 
porliamcnt on on important measure 
* Bee injm, Chapters XIX, XXII, and XXV 
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law ajid tnbunals, have developed along well-knov'n lines 
The system of native lav and native law courts is soiiielhmg 
new, and we deal v ith these fully ^ The method by v Inch the 
natives are governed presents unique features IVc shall evamino 
the powers of the governor-general as supreme chief of all the 
native peoples, and note that m this capacity ho acts not only 
upon the advice of the executive council or cabinet, but with 
the advice also of the native aflazrs commission, a secondary 
advisory council in the affairs of the natives ® 

The natives have been granted a certain amount of local 
government, they have their own councils they are slowly 
hemg educated m the v ays of civilization But by reason of 
their backwardness, a method of government different from 
that applying to the white races is m force Government and 
legislation by proclamation are earned to a further degree than 
m any of the dominions We have, in South Africa, as far as 
the natives are concerned, an undefined colony’ withm a 
dommion, a ^colony’, undefined m area, bounded only by the 
limite of the state itself, where a of 'crown coJony 

government ’ is m existence w ithm the f ramew ork of an entirely 
mdependent and advanced state Statutory sanction is given 
to t^s system, and these statutes form not the least important 
and certainly the most mteiostnig branch of the constitutional 
law of South Africa 

We shall examine questions relating to the rule of law, especi- 
ally in their beanng upon the natives ^Ve shall find in ^e 
Biotous Assemblies Acts and the Native Administration Acts, 
features of constitutional law well worth studying Indeed, 
iibiitse parts at ihe r-nnstiiuitifloaliaw of South Afi'ica w hich can- 
not be found in the South Africa Act comprise by far the larger 
and more mterestmg portion of the constitutional law of the 
Union 

' Bco mfra. Chapters XvH 9, XVIIl 3 

* See mfra, Chapters XXHI 2, and XXV 1 
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THE EXECUTIVE GOVERNIklENT 

Ik the preceding chapters we have outlined the charactenstio 
features of the South African constitution In the follow iiig 
chapters we propose to discus the executive government of the 
Union in detail, pomting out the peculiarities which exist in 
South Africa 

The law-making power of '^e Umon resides in the crow n in 
parliament The interpretation of the law is the work of the 
crown m its oourts, earned out through judges who are appointeil 
by the crown and cannot be removed except in special and r.ue 
circumstances The enforcement of the law is the work of the 
executive power, and the everyday administration of the clcpait- 
ments of the state, together with the pohey which goveru's llioii 
present and future adnumstration, is m the hands of a boaid of 
directors or a body of mmistms and a group of servants which is 
ooUeotively known as the executive The object of this pait of 
the work is to describe the oonsl^ction the working and tlio 
law which govern the execubve power of the Union 

On the threshold of our inquiry stands the crown, leprcseiiteil 
as it 18 m South Africa by the governor-general Wo shall disc u«i>» 
the method of appointment of the governor-general, and ins 
powers and duties Next we shall discuss the crown-iu-couucil, 
the oabmet system, and the party 8 \ ^tem, in this manner hojiing 
to describe the organization of the executive control of tbe 
Umon Other branches of executive control are dealt with 
separately m other parts ai this wnnk. and pi^ipnaDy must 
attention be drawn to Part VII dealmg with ‘The Government 
of the Natives’, and Part VIII dcahng with ‘The Extcin.il 
delations of the Union’ After discussmg the cml seivice, the 
railway and harbour admimstration, and the financial sybtcin 
of the Umon, we go on to deal with Umon nationahty and 
immigration, and then with actions against the crown 
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THE GOVERNOR-GENERAL 

1. The Appointment and Choice of the Governor- 
General 

The legal basis of the appomtm^t of the Governor-General and 
the powers which he po-^-^sses are to be found in section 9 of 
the South Afnca Act The Govemor-General’, the section 
declares, 'shall be a^ipoinled bv the King, and shall have and 
mav exercise in tlie Vmon during the King’s pleasure, but 
subject to this Act such poners and functions of the King as 
His Majesty mav be plea-ed to a'.'iign to him ’ The bare words 
of this section do not reveal the true constitutional position 
The manner of apjioiiitmg the governor-general to-day is the 
result of tMO lueviou--' '.tagts of evolution in the appointments 
of Bntish govcniois \Xc an* noi» in the third stage, and the 
future pomts to a fourth stage We shall examine each of these 
stages in tuin 

(i) The Fiiifl Stage Onginallv no Bntish minister would have 
thought of consulting the iRjshes of any colony regarding the 
proposed appointinont of a governor The secretary of state for 
the colonie'^ iMth the appmval of the Bntish pnme minister, 
recommended foi the sanction of the sovereign smtable persons 
to fill the oflice of governor The nishcs of the colomes were 
nevei coiisideied Tlie disciction of the British gov^nmmit was 
unfettered In IbsH the government of Queensland claimed the 
right of being allowed an oppoitumtv of cxjiressmg an opmion, 
before any govoinor was appointed whether such appomtment 
would meet w ith (he apjnoval of the people of the colony New 
South and ►south Austi aha supported this claim. In 1882 

Natal objected to the njijHimtmtnt of Sir W Sendai as governor, 
an objection w Inch i eNulte<l in '^ir Henrj' Bulwer being appointed 
m the place of the former ^ The agitation which contmued imtU 
1889 resulted in a jiosition where the colomes were informally 
consulted and w here there existed au informal right to refuse a 
suggested governor 

' A Tocltl, Parliaint nhtrif Gminiintnt *n thr British Ci^onnss (LondoD, 1894), 
p 108 S(*c also Sir (* U Dilkt nj tSrMUr Briiaw (London, 1890), 

voL 1 , p 338 
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(u) Tht Second Stage The stage during which the dominions 
were consulted but in which tiie sole responsibility for appoint- 
ment rested with the Sntish goFemment lasted until 192G It 
was during this stage that the firat governor-general of the Union 
was appointed The commission of appointment was os follow s 

COMMISSION 

Fasbbd imnBR tee RoYAii Siok Mav ttaj. aed Signet, Appointing 
TEE Right Honouraslb Viscount Gladstone to be Governok 
General and Couuandeb-ik-Ceibp of the Union of South 
Africa 

Edward R 1 

EDWARD THE SEVENTH, by the Grace of God of the Uvitld 
Kingdou of Great Britain and Ireland and of the Bui pish 

DoUXNIONa BEYOND TEE SbAS KiNG, DEFENDER OF THE FviUI, 

EMRBJiOR OF India to our Bight Trusty and \Vell-reuo\ ed 
Cousin and Councillor, Herbert John, Viscount Gladutonj 
Grbbtino 

We do, by this Our ComiQission under Our Sign Manual and Signi't, 
appoint you, the said Herbort John, Viscount Gladstone to bi, 
during Our pleasure. Our Govemor-Goneral and Commander 
in and over Our Union of South Ahnca, with all tho poweio, right >, 
privileges, and advantages to tho said OlBoo belonging or apprrtommg 

II And Wb do hereby authorize, empower, and command you to 
exorcuie and peiform all and singular tho powi*rM and directions con- 
tained m certain Lottcra Patent under the Grout Seal of Our Unitod 
Kingdom of Great Biitam and Irolaml, bearing date at Wcstminslor 
tho 29th day of December, 1909, constituting tho said Ofhee of Go\ cnioi - 
General and Commander-m-Chief, or m any other Letters Patent ncirl- 
mg to, amending, or substituted for the some , according to such Ordi'is 
and Instructions os ^ ou may receive from Us 

III And We do hereby comiimnd all and singular Our OfTiCL'is, 
Mimstcrs^ and In vui^ Muhymta vn. Quz aoirl Utuinn.. on/l ell atbnrs ulmux 
it may concern, to take due notice hereof and to give tliuir n’tulv 
obedience accordingly 

Given at Our Court at Saint James's this 30th day of Marcli, 101 0, 
m tho Tenth Year of Our Ruign 

By His Majesty’s Command 
Crewe ^ 

It is to be noticed that this commission is countersigned by 
the secretary of state for the colonies The responsibility for 
tho appomtmont was that of the British government , thougli 

^ S/atuleM of the Union, 1910, ji 90 Theletterspatentandroyalinatnictiniia, 
are printed at the end nt tho Soutli Africa Act, 1900, in Appendixes TV, V ttiid 
VI of this book 
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the government of the Umon consulted and their informal 
approval obtained Thus, a dominion constitutional claim had 
become superimposed uiion a British constitutional light, to 
gxve rise to a constitutional convention demanding, with the 
sanction of dominion public opimon behind it, the approval of 
a dominion for an act directly afiectmg it 

(ill) The Present Position Aftmr the Imperial Conference of 
1926, the next governor-general, the Earl of Clarendon, was 
appomted on a commission counteraigned by the prime mmister 
of the Union and not bv the British secietary of state The 
Union government woh solch icsponsible for the appomtment, 
the recommendation to the King came from the prime mimster 
of the Umon submitted verboUj to his excellency the Earl of 
Athlone before the lattci s relmqiu^ment of office, and tendered 
by the latter to the King in the usual manner The commission 
was as follows 


COMMISSION 

Passed XJndfr tub Rot u. Siox Maxtai avd Signet Appointino 
Libutbn'\nt Colonm the Rirnr Honoueuuui tub Eakl of 

CLAIlE^ DON, a C G TO BK GOVI,RKOR>GfKPRAI. AND COMUAN- 
DBR-IN-CllIKP OF THE UMON OX SODTU APBICA 

OEOROE RI 

GEORGE THE FIFTH, d\ TirE Grace of God of Gbbat Bbitaxn, 

lREIiiU7D and the BRITTSir DOMINIONS BE>OND THE SeAS KiNO, 
Defender of ujf Faith Enperok of India To Oob Bight 
Trustv and Right WBri.-BKLOVED Cousin, Geoogb Herbebt 
Hyde, Eabii oi- Clarendon, Knipht Grand Cross of Our Most 
Distinguished Ordkr of Sunt AIicuabl and Saint George, 

HAVING THE ILONORUtV EAMC OF LIBUZENANT-CoLONEL IN OUA 
Aruv, 

Gkeetino 

Wo ilu, b} this Oui C’oninu'fyion under Our Sign Manual and Signet, 
appoint you, the s(ii<l G<*orgr Herbert Hyde, Earl of Ciareadon, to bo, 
during Our pk'fihuie, Our Governor Oinerol nnd Commaiidoi-m-Chicf, 
m and o^c^ Out Union of dontb Africa, witli all tho powers, rights, 
pnvilcgcs, and ad\ anliigcs to tho eaid olhee belonging or appurtaining 
U And we do liuieby autiioiizc, empower, and command you to 
exercise and perform all and singular tho powers and directions con- 
tamod m certain Lettci s Patent under the Great Seal bearing date 
at Wostmmf<tor the Twenty -ninth day of December, 1909, constitu- 
ting tho said Oiheo of Governor General and Commander-In-Chief, 
or m any other Letters Patent addmg to, amending or substituted 
for the same, accoi'diiig to Mich Orders and Instructions as tho 
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Qovemor>General and Conimaiu^-m-Chief for the time being luitli 
already rcceivcdp or as you may hereafter receive from Us 

HI An 3> further, We do hereby appoint ihai, so soon ns you dial] 
havo taken the prescribed Oaths have entered upon the dutus of 
your office, this Our present Commission shall supersede Our Commis> 
Sion under Our Sign Mawi iAJ and Signet bearmg date the Twenty-first 
day of November, 1023, appomtmg Our Most Bear Brother-m law, 
Augustus Frederick George, Earl of Athlone to b(v 
Govemor-Qener^ and Commander-m-Cliicf of Our Union of South 
A&ica 

IV Aks we do hereby command all and singular Our OlHcers, 
Ministers, and lovin g subjecta in Our said Umon, and all others -a liotn 
it may concern, to take due notice thereof and to give then itady 
obedience accordmgly 

Given at Our Court at Scant James’s this Third day of December, 
1930, in the Twenty-first year of Our Beign 

By His Majesty’s Commimd, 

J B M HsuTZor 

Tile Beport of the Impeml Conference of 1D30 dealt with the 
appointment of the goyemors-general m the following mannei 

The report of the Intor-Imperial Kelations Coiumitteo of tho Inijn rtal 
Conference of 1026 declared that the Governor-General of a Dominion 
is now the 'representative of tho Crown, holding in all essential re^jicrts 
the same position m relation to the administration of public aflair-i m 
the Dommion as is held by His Majraty the King m Great Butam, and 
that he is not the represcntativo or agent of His Majesty’s OovLinment 
m Great Britam or of any Department of that Government’ 

The Report did not, however, contain any recommendation ns to Dio 
procedure to bo adopted henceforward in the appomtment of a Gowmor- 
General and the Conference felt it necessary to give some consideration 
to this question 

Having considered the question of tho procedure to bo observed iii f ho 
appointment of a Governor-General of a Dommion in the light of Die 
alteration in his position roeultmg &Qm tho Resolutions of tho Imp<. i ml 
Conference of 1926, the Conference came to tlio conclusion that the follow- 
mg statements m regard thereto would seem to flow naturally ffuin 
the new position of the Governor-General as representative of Hib 
Majesty only 

1 The parties intorcsted in the appointment of a Govemor-Oencral 
of a Dommion are His Majesty tl» Kmg, whose representative ho is, 
and the Dommion concerned 

2 The constitutional practice that His Majesty acta on tho advice 
of responsible Ministers applies also m this 

3 The Mmisters who tender and are req^onaible for such advioc* 
are His Majesty’s Ministers m the Dominion concerned 
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4 The Ministers concomod tender their formal advice after m- 
formal consultation with His ^&je<ity 

6 The channel of communication between Hm ^lajcsty and the 
Government of any Domimon is a matter solely concerning His 
Majesty and such Govemra^t His Majesty’s Go\cmment m the 
United Sjngdom have expressc^i their willingness to continue to act 
m redation to any of His Majesty’s Governments m any TnH.nnnr m 
which that Government may dcaire 

6 The manner m which the instrument containing the Governor- 
General’s appomtment should reflect tho piinoiples set forth above is 
a matter m regard to which His Majesty is advised by His Ministers 
m the Domimon concerned ^ 

2. The Deputy Governor-General and the Officer 
Administering the Government 

Section 1 1 of the South Africa Act provides that the governor- 
general may be authorized by the King to appomt any person 
to be hia deputy within the Umon dunng his temporary absence 
The phrase ‘Deputy Governor-General’ is used to describe 
the person acting for the governor-general when the latter is 
temporarily absent for a short period from tho seat of Govern- 
ment of the Union ^ The difference between the ‘Deputy 
Governor-General’ and the ‘Officer Administering the Govern- 
ment 16 that the latter tiikcs the governor-generars place and 
performs his duties vihilc he is absent from tho Umon or dead 
or mcapable, as provided in article IV of tho letters patent, 
while the former acts for the (»ovemor-General while he is 
temporarily absent fiom the seat of government or the Umon 
In the latter case the absence must not exceed one month 
The royal instructions lequirc the governor-general to be 
always preaent withm tlvi Union ‘The Governor-General shall 
not, upon any piotcncc uhatevei quit the Union without first 
havmg obtamed leave fiora Us foi so doing under Our Sign 
Manual and Signet, ui thiough one of our Fnncipal Secretaries 

^ Report o/ tte Jmjiei iui CW/«ivHce, 1930 (Cmd 3717), pp 28-7 The Status 
of the Umon Act, 1934, and the ’Royvl Execute e Functions and Seals Act, 
1634, express m statutory form some of the comentions referred to m the 
Lnpenal Conference Report of 1926 TJie next stage may possibly be the 
apporntment of a governor general doini< ilod in the Union, and the amend- 
ment of the royal inatructionH and tho letters patent to accord with the new 
position creatod by the abolition of the right of reseivii^ bills for tho Kmg's 
pleesure and the rocogiuzed lUationship of His Majesty u ith his muustere of 
state for the Umon 

* See Appondix V of tlus book, Icttom patent, i\ , v, vi 
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of State, unless for the purpose of vi'iiting some neighbouring 
CJolony, Torntoiy, or State, for periods not cxceedmg one montli 
at any one time, nor exceeding m the aggregate one month fur 
every year’s service in the Union * The temporary absence of 
the governor-general for less thsji one month in a neighbouimg 
terntory is not deemed absence from the Union within the 
meaning of the letters patent, provided he appoints a deput;^ 
to take his place during his al^nce ^ 

The manner of appomting the officer admimstenng the govciii- 
ment and the powers granted him are set out m the Icttcis 
patent as follows 

IV In the ovont of the death, incapacity, removal or absence ffoiii 
tho Union of the Oovemor-Gencral, all ami every the powt'/s 
authorities herein granted to tum shall, until Our further plcnsiiu* is 
signified tlierem, bo vested in such person as may be appointed I >> I h 
imdcr Our Sign Manual and Signet to be Our Licutenant-Govi i noi of 
tlie Umon,® or if there he no such Lieutenant-Go\ ernor m the Union, 
then m such person or persona as may bo appointed bv Us undoi Our 
Sign Manual and Signet to adrmnaBtcr the Go\ ernment of tho S(iin(> , 
and m case there shall bo no person or persons within tlic Uuioii so 
appointed by Us, then in the Chief Justice of South Africa for tho tiinu 
being, or m tho cose of tho death, incapacity, removal, or absence trom 
the Union of tho said Chief Justice for the time being, tlun m tin 
Senior Judge for tliotimo being of tho Supreme Court of South Afiiui 
then residing m the Union, and not bemg under incaptacit^ J^ioMiii il 
always that the said Senior Jndgo sliall act in the a(lmini\tialioii uf 
the Oovrmmcnt only if and when the sard Chief JuHtice shall not hu 
present within tho Union and capable of admmistenng the Go\ erumenl 

The manner of appomting the deputy govcmor-gencrAl is also 
get out in the letters patent It will be observed that in the 
foiTOCi caae, which, pxesuppo^ the gerveTnoT-generaV’s di>ath, 
incapacity, removal, or absence, probably in Great Britain on 
long leave, the person to act in his stead is appointed b\ the 
King and has all the powers of the govcmor-geneial himself 
But the deputy governor-general may be appointed tho 
governor-general to act m his stead during his temporal y 
absence, that is, for not more than one month, from the Union 
or during his absence from the seat of government, and the 
person so appomted is an agent with hmited powers his 
authority bemg hmited to the special directions given him in 

* Royal Inatnictions, x. Appendix VI 

* Thoro IB not and never been a lieutenant-govemor of the Union 
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an instrumeiit under the public seal of the Union, or other 
instructions given him by the go\x*rnor-genc‘ral from tunc to 
time This appears quite clearly from the letters patent 

VI In the event of the Govcmor-Oenoml having occaflion to be 
temporarily abnent foi a short piniud ftom the ueal of Government or 
from theUmon, hemay inc\t i\ such coae, by nninsliumcntundei the 
Public Seal of tho Union Loiisiiluto and appoint nn\ peraon to be lus 
Deputy within the Union duitu^ such t<*mporur> nbsonco, and in that 
capacity to exorcise*, iieifuitn, .md exesmte for iind on behalf of tho 
Governor-General during su< h absence, bnt no longer, all such powers 
and authoritiCH vested in tho Oo\c»iior-Gonora] as shall m and by 
such instnunont be sxx'ci/icd and hmitcKl, but no otlicrs Everv such 
Deputy shall conform to and observe all such mstiuclions os tlie 
Govemor-Gcnornl shall from timo to time address to him for his 
guidance Provided, uevcrtluUsa, tliat bv the appointment of a 
Deputy,-' as aforesaid, the povnu and nntliorily of the (lov emor General 
shall not bo abridged, alicted oi m any wav affected, otherwise than 
We may at any tiino In rcaRci thmk proper to direct 

At one time the practice m the colonics was to appomt the 
semor officer commanding tho inipeiial foicos to act in the place 
of the absent governor but with the romov al of the imperial 
forces this alternative <h<>appeaicd and tho chief justice was 
called upon to act Tho fiist chief justice of Soutli Afiioa, Lord 
de Villiers, was of such high standing m the country that no one 
ever doubted his ini]iartialitv, and succeeding cliiof justices have 
worthily upheld the tiadition The\ were always universally 
accepted as the men * inaiheil out b\ office, by reputation and 
by personahty foi the post’ ^ 

3. The Letters Patent and the Royal Instructions 
The office of govcnior-general of the Union was constituted 
by letters patent under the gieat seal of the Umted Kingdom 
on Decembci 29, 1909 ’J'hn mstiument uas accompanied and 
supplemented by the royal mbtructions passed under the sign 
manual and signed, on the same day The appomtment of the 
governor-general is made under the prerogative power of the 
crown to exercise executive authority in so far as no other 
provision has been made by an act of the British parhament ^ 
The provisions of ‘these Our Letters Patent ’ are not legislative 
in character, and differ essentially from such provisions as those 

^ E A Wnlker, Loni df yWbera ond 2'<me0 (London, 1025), p 407 
* A V DiLcy, Law of ifio ConstUuUon (London, 1915), Ciiaptcr XV 
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creating a legislature of a repr^ntative character Tlie lattei 
are irrevocable unless the power to revoke is expressed, the 
former are not The power reserved by the King in clause ^ m 
of the letters patent *to revoke, alter, or amend thc4c Our 
Iiettcrs Patent’ exists by law whether such reservation is in- 
cluded in the instrument or not ^ 

In addition to the formal uutnictions accompanying tli(‘ 
letters patent the governor-general was, before the Imperial 
Conference of 1926, required to obey such other mstiuctions ns 
he might from time to time have received from the secretin \ of 
state for the colomes on behalf of the King Since 1920 the 
governor-general has m theoiy ceased to represent the British 
government and now is the representative of the King nloni* 
It IS therefore easier to appreciate the very foundation of the 
existence of the present office Ho is the instrument thioudi 
which the King exercises those powers in the government of the 
Umon which by reason of space and tbe nature of things he 
cannot exercise in person The Status of the Union Act, 19^4, 
makes this position clear ‘The Executive Government of the 
Union, m regard to any aspect of ite domestic or external affims 
is vested in the King, acting on the advice of His Ministci s of 
State for the Union, and may be administered by His RIa]C'4t\ 
m person or by a Governor-General as his representative 
King not being able to be present in person, appoints agovcinoi- 
general to act for him, giving him ‘such powers as Hih Jliijcsty 
may be pleased to assign to him’ ® The powers thus lefcued to 
arc contained m the letters patent and the royal instiuctioii'', 
and the commission under which each governor -genci»il I** 
specifically appointed commands him to obey the letters patent, 
the royal instructions, and the law There is m reality no essi'ii- 
tial difference between the lettem patent and the roval instiiK - 
tions The provisions of both documents could well have b(‘en 
included in either the one or the other document, to the cxcluhion 
of one of them But, as the titles of the documents convey, the 
letters patent constitute the office of governor-general for the 
Umon, and its contents are concerned with the nature of such 

^ Soc A B Keith, Re^onsibU Oovemmmi m t/ie Dom7mofu (Oxfoitl, 

p 80 

^ Statiifl of the Union Act, 1934, section 4 

’ 8outh Afnca Act section 9 The Kmg ecte on the advice of hxs mmisUi'n 
m the Umon on this point See Status of the Umon Act, 1984, section 4 (J) 
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office, and the powers appertaimnft to the office , the royal 
instructions contain the duties which such office entails and tlie 
manner of the performance of simh duties The goyernor- 
general has only those povi ers delegated to him in tlicsc instru- 
ments by the King, and those allowed him bv the statute law of 
the Umted Kmgdom or of the Union of Soutli Af i jca Under the 
Status of the Union Act, and the Royal Executive "Punotions and 
Seals Act, 1934, the letters patent, the royal insatructions, and 
the instructions given to him from time to time w ill be framed by 
the mmisters of state in the Union m consultation w ith the King 

4 The Powers and Duties of the Governor-General 

The governor -gencial must follow his instiuctions and must 
act according to the law s in force in the Union ^ On behalf of the 
King he may exercise all the iiowois and should perfoim the 
duties which the King may cxcrctse and should perfoim under 
the South Afiica Act or otheiwiso m reRjicct of the summoning, 
prorogumg, or dissolving the parhament of the Umon “ The 
provisions hereafter set out reflect the governor-generars 
powers and duties in accoidance witli the lettois patent and the 
royal instructions which weic in foioe at the time of the apjioint- 
ment of Lord (‘lareiidon on i)cccral)cr 3, l‘)30 , no now instruc- 
tions have been issued 

(i) Pardon The roval inbtructions empower the governor- 
general in the King’s name and on behalf of the King ‘ when any 
crime or offence against the laws of the Union has been com- 
mitted for which the offender niav bo tried within the Union, 
to grant a pardon to anv accomplice m such crime or offence 
who shall give such infoimatioii a** shall lead to the conviction 
of the principal offender, oi of anj one of buch offenders if more 
than one , and further, to grant to any offender convicted 
a pardon, cither fiec oi subject to lawful conditions, or any 
remission of the sentence passed on such offender* ® Pardon, 
remission, or repnevo mav not 1^ granted, in cases other than 
capital punishment, without the advice of at least one of the 
ministers W'here sentence of death has been passed, the 

^ XiCttcrs palfiil, i , and see Royal Exrcuhvo Functions and Seals Act, 1034, 
section 6 ' Letters patent, m 

* Ro^al instiuetions, ix This power of pardoning on accompboe should be 
compared with the Criminal Procedure and Evidence Act, 1917, soction 282 



126 THE EXECUTIVE GOVERNMENT 

governor-general must consult the executive council, submitting 
to it any report made by the judge who tried the case, and if 
necessary, inviting his attendance at the council ^ The governor- 
general IS given full power either to extend or withhold a pardon 
or repneve ‘according to his own deliberate judgment, whether 
the members of the executive council concur therein oi other- 
wise ’ This provision m the royal instructions at present remains 
with the approval of the government of the Umon , and, in that 
case, the presumption is that ministerial advice will be followed 
The effect of a free pardon is to discharge the convicted person 
from all the consequences of the conviction and render him ficc 
from any future prosecution m regard to that offence ® 

Save as stated above, no power is given to the governoi- 
gencral to pardon except after a conviction That poition of 
the royal prerogative which enables tbc Kmg to giant a paidon 
before conviction is not entrusted to the governor-gener.il, an 
illustration of the fact that the powers of tho governor-gencMl 
are only such as the King has been pleased to assign to him In 
the Umted Kingdom the Kmg has on occasion paidoned .in 
offender who was not an accomplice, before be was tried (though 
the granting of a pardon before conviction is very unuBu.il) .ind 
the oflender was able to raise the pica of a free patdon in com t 
and had to be discharged ’ The pomt has once arisen in South 
Afnca * A person had been convicted before a judge and sen- 
tenced At his trial certam questions of law had been rescivcd 
by the presiding judge for the consideration of the full couit 
While the argument on these pomto was pendmg the cxcciitixc 
council granted him a pardon and the accused jiurported to 
withdraw the paints reserved Chief Justice Katrv took the 
view that, as tho appeal court Imd not set aside or confii niccl 
the conviction, the tnal was stiU pending, and as a judge h.Kl 
reserved the points of law for the consideration of the apjical 
court the accused could not withdraw them A paidon criuld 
only be granted after the tnal had been completed He them- 
fore ordered the rearrest of the accused, m order to uphold the 

^ In practice, a report is also obtained from prosecuting counsel in lapital 
caeea * See sections 167, 878 of the Cnmuial Proceduro Code, 1')17 

* Halshury, Lowe oj England, n, section 611 

‘ 8tai9Y Nellmapvua,^CJjJ 46,(1885)88 AR ISI This was inTCpublKiin 
days , but the principle is the same, beoauee section 88 of the Qrondwet allow cd 
pardon only after conviction 
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independence of the judiciary and to show that the procedure 
of the courts could not be interfered with except as piovided 
by law The questions roseiwed were subsequently argued and 
were answered in favoui of the accused, and he was then set at 
hberty by the full court 

The chief value of the power of pardon and remission of sen- 
tences hes m this when the courts have finaUy dealt with a 
criminal trial, their junsdicUon ceases, and except where a 
verdict has been obtamed by fraud, c g the perjury of witnesses, 
the courts have no juiisdiction to interfere with the verdicts 
and judgments finally given by them It often happens that, 
through no one’s fault, valuable evidence has been either unob- 
tainable or its existence has not been suspected and consequently 
not been laid before the couit The proper procedure, in such a 
case, and one recommended by the courts,^ is to lay the mattei 
before the govcmoi -general for the King’s paidon The courts 
have also, when appeal has been brought against the seventy 
of a sentence, m view of then mabilitv to reduce sentences m 
certain cases, especially those whore a minimum punishment 
has been imposed by statute, recommended that the governor- 
general remit portion of the sentence * In the case of Rex v 
Sinypeon,^ the accused, w ho w .w sixty-four years of age, had been 
convicted under the Insolvency Act Mr Justice Krauso stated 

*In view of the fact that the appcllanl wa'> found guilty on tho evi- 
dence adduced although it !■> tnio it was paiil) due to the foot that the 
preaumption of law cn<atcd again-^t hnn was not ri'buttcd by reason of 
his mexpcncnco in defending luinself, the coiii't ih still faced with tho 
fact that tho accused was fouiidguiUx of the alleged eontravcntions, and 
his counsel in the ciicuinstanets, uufoUunateb, had to admit his in 
ability, m a lew of tin* law, to contest tlic Icgnlitj of the convictions Tho 
aentcncc is one whieh the magistrate was entilled to impose For tlio 
classes of offence mentioned tlie sentence is not a hi \ero one, nor can it 
be said to bo ixci ssi> e llns Couit can only roiiuco tho sentence imposed 
by an inferior court if it is satishcd that the diHcn*tiuu exorcised by the 
magistrate has binm wiongly ixi'rciscd, that he lius taken mto considera- 
tion circumstances which liu ought not to have considered, or has omitted 
to take mto oonsideration matters which are of vital importance, because 
it IS tho magistrate's discretion and not the discretion of this Court tliat 
has to prevail As none of theHu circumstances aro present, this Court, 

^ 7?ea; ^ Nxchaela, 0 E D C 30 

* See, for example, Etx v WaUacc, 9 E D C 49 , Bex v Afrikandtr, [1914] 
CPD 835 

■[1930JTPD 102, at p 100 
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whether it ngroes with the sentence or not, cannot interfere Kowci cr, 
in view of the circumstances which 1 have already mentioned, and eapeci* 
ally the fact that there is not a tittle of evidence of dishonesty m the 
transactions of the appellant, we think that this is a matter which 
should bo dealt with by Hia Ezcelkmcy the Govomor»General, who m 
the exercise of the prerogative of mercy is entitled to remit the sentences 
which have been imposed We would therefore suggest to tlio Crown 
that the execution of the sentence might be delayed until such time as 
the appellant has had an opportum^ to mako the necessary' represents 
tions to His Excellency ’ 

(u) THa AppotrUmAnt of K%ng*s Counsel The appointment ot 
King's counsel is an executive act The appointment must not 
be regarded as one confenmg an honoui from the ciown It is 
an executive act concerning the internal government of tlio 
country, necessary for certain executive purposes, but what they 
are it is impossible to say The appointment may he made 
either by the King or the govemoi -general The usual South 
African form published in the Qazeite is as follows 

His Excellency the Governor Gcx^ral of tho Union of South Afiira 
has appointed , an advocate of ^ Supreme Court of South Afi icn, tu 
be of His Majesty’s Counsel for the Union of Soutli Africa 

(ill) Honours and Precedmix On February 2R, nii.") .i 
resolution of the Union house of assembly prayed the King not 
to confer any new honours upon any citizen of the Union 'J’he 
resolution was worded as foUovra. 

’That m the opinion of this House an address shoiild bo piVKcntid to 
his Most Excellent Majesty the King m the followmg >^ordri 'J'u Dk 
K ing's Most Excellent Majesty Most Gracious Sovereign,— >Wo. ^oul 
Majesty’s most dutiful and loy^ sabject'^, tho Houbc of Assembly nf tlit> 
Union of South A&ica m Parliament assembled, humbly approach \ utir 
Majesty praying that your Majes^' hereafter may bo graciously pl( nsoil 
to refrain from conferruig any Utics upon your subjects domicilerl or 
hvmg m the Union of South Africa or tho mandated tcmtor> of Suutli 
West Africa” ’ 

No honours have since that been bestowed m the Umoii 

The right to use the title ‘honourable’ before a name is 
granted m the Umon according to the followmg extract from 
a dispatch dated April 23, 1911, from the Earl of Crewe, K G , 
to the Ri^t Honourable Viscount Gladstone. 

‘I have the honour to inform your Lordship that Hia Majesty tho 
King has been pleased to approve of the following rules m regard to tho 
titles to be accorded to certam officers m South Africa on the establish- 
ment of the Union , 
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(1) The Go\ornor Gondal of (ho Union to bo Ktjletl *His Excellency* 
and his ■wife ‘ H(>r Ext ollt nt \ , 

(2) Admmistratois of the so\ oi k 1 Prt)\ mec-^ to bo stj led ' Honourable ’ 
wliilo m oifict' , 

(3) Memborb of (ho Fv*tnti\t Council to bo stilotl ‘Honourable* for 
so long ns tlif\ art Mombois of the Council , 

(4) Senators to bo st^ktl ‘Honouittblo* during ofRoo, 

(6) The Spoakoi of the f fDtiM' of Asscmblj to bo >»(> led ‘Honourable* 
during ollit o , 

(6) The folIovMng to bi < tiKihle (o Tk rtconiinoiulod foi pcrmibsion to 
retain the title of ilouoiuable* 

(а) Retinug Exiciiii\o Councillors who ha\i served foi at least 
three jours as '\Imisloi, oi oiieAoui ns Piiuu Ministci ^ 

(б) Prosidtnts of tin .Sinnto, and Sptnkors of the House of 
Asspinblj , on ((Uitting oflico, aftei ha\ ing sc*rved tlircc years 
in thou «‘Hp(cti\i onK«*s 

(f) Smators on iitimnont oi Ti>.ign.\tion, after a contmuoua 
Rorsneo lu the Sen.iti. of not 1 i»sh than ton ^ ihun ’ 

A dispatch, dated J>>cenibet 1011, extends the list so as to 
include also the C’hiof dustue and the Jurlcc^ of the Supjerao 
Court of .South Afiioa, duiin^ lonmc of ofhcc, and after I'etiro- 
ment (on obtaining pezmis»ion) 

There arc ooitain state occa-sions whicJj ictiuire an ordoi of 
precedence to be followed A government notice descnbing the 
order of precodenoo for the rnioii w appended It u» to be noted 
that Hw Majest) had to aiijinn'e of fhiso) dei of precedence, a fact 
illustrating the rule that the pivi ogative of honoui isnot delegated 
to the governoi -general but lemains vested in the King alone 

DEPARTMENT OF THE PRIME MINISTER AND OF 
EXTERNAL AFFAIRS 

The following Clo^ oruuu nt No( h c js» piibhshw I for gonenU information 

H D J Bodexbtein, 

Sfcnlarif, /JtjxirttHCHl of Ike Piime MnitHfei- 
outl of Lxhimil A^ati« 

Department of tlie Pnm< AJiiii»t<i 
anH of Extomal lilaiib, 

Fi'etoriA 

No 27] [2nd January, 1931 

ORDER OF PRECEDENCE 
ITjvjon of SoiTH AraiCA 

It ih. notified that His Majesty tlK King lias boon graciously pleased to 
appro\ eof the following Tabic of Precedeuceforthc Union ofSouth Africa 
^ ExccutnoCuunialloTBdonotmpracticorctu'c.sothat (a)cloc8ttotreallyapply 

K 
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(1) The Govemor-Geueral and Ccomnnndpr-in Chief or the Officer 

Administering the Government 

(2) The Prime Minister 

(3) The Chief Justice or Acting Chief Justice 

(4) Cabinet Ministers 

(5) The Representative m the Union of South Africa of H m 51«j( si\ s 

Government m the Umted Kingdom , the Agent of tlic Clo\ cm- 
ment of India, m order mentioned ' 

(6) President of the Senate 

(7) Speaker of the House of Asstanbly 

^ j ordi 1 of dates of appointmcnl 

‘ rfspi-otivo ,m.l 

The Chief of the General Staff ( ^^,pcat.,orf militaij rmik 


(9) Administrator m his own Province 

(10) Judges of Appeal, according to snuonty 

(11) Privy Councillors, Executive Councillortt not untlei simiinon-. 

Privy Councillona to take ptoecdimcc iiecoi tling to bcnioi it\ 

(12) Judges President, according to mmioiit^ 

(13) Admimstrators when not in their Pro\ince->8cnioi)t\ ntcoulin^' to 

population of Proi ince — andAdnimistratoi of South lAistAiiu i 

(14) Puisno Judges, according to eenioiity, und Judges of Nulvd >iiuii 

Court, according to semonty 

(16) Persons entitled to retain tho prefix 'Honourable* 

(16) Members of the Senate 

(17) MomberHofthoUoubeofAsscinblj 

(18) Controller and Auditor-General, Permanent Heads of D« piutnv iit- 

of State m order of seniority by date of appointnunt, f'h ik of 
the Senate, Clerk of the House of A«scmbl> 

(10) Chairman of ProMncinl Councils, seniority according to pojuil itioii 

of Province 

(20) Members of ProMnciul Councils m a bodj, seniority ticcoiding to 

population of Province 

(21) Major of Capital of Province m which function is held 

(22) Mayors of Frov mcial Cn^Htals, scmority according to pupulal i< >n ol 

their Cities 


(23) Wiv es of fon going to enjoy tho prcci dence of then luwbuiid-* 

(24) PerwonH not enumerated in the above Table shall take pii » i d< m f* 

assigned to thorn by the Govinior-Gcneral 


(iv) Legal Status of the Governor-General Piomuicut unioiig 
the leading constitutional maxims which regulate tho govern- 
ment of the Umted Kingdom k tho maxim that ‘the King Ccin 
do no WTong* But the governor-general of a domimon in jn d 
position, that is quite different He is not exempt from the 
jurisdiction of the law-courts, and is liable cmninally and 
civiUy, unless he can show that he has acted in accordance v> ith 


CourteBy Precedence 


1 
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law The govemor-gonoral in tho same mannci as any official 
or ex-officiol charged ilh committing a breach of official trust 
anywhere within or without His Majesty s clommions, may bo 
brought to trial cither in the place whero the offence is dllcged 
to have been committed oi in England ^ Ho may be criminally 
prosecuted for private or jiublic aotions if contrary to law * He 
may even be sued civiUv m any court, though he has the 
satisfaction of know mg that his ^rson is not liable to be taken 
m execution of the judgment* Tlic governoi -general, more- 
over, can legally do, not what the King can do, but what the 
King has Icgallv entrusted to him, oi what legislation empowers 
him to do Whatevci jiow ei he has, it must be exercised accord- 
ing to law, and accoiding to constitutional jnactice * 

(v) The Theory of the Royal Pi erogaUve Earlier in this chapter 
we touched on some of the iiowers and duties of the governor- 
general Wo saw' tliat the power of pardon was specially 
delegated to him to be cxeicisctl m the King s name , we saw 
that the prerogative of honom was not delegated to him® 
There arc cerUin othci piei<^atxves which tJie goveiuor-general 
has no power to oxeroiso Ho mav not, it seems, grant 
roj'al chartcis of mcoijxaation unless the power has been 
delegated to him ” Noi mav he declare war or peace or make 
treaties Ho cannot ciodtc Icgi-slalivo bodies or courts of lew 
The prciogative of coinage has always boon excluded, and m 
the Union, is jogulatod b> act of iwrhament It is, bowovei, 
possible to empowcj the gcivcinoi -general to exercise all the 
prerogative jjowers bv RiK*eml legislation® 

The roval prcrog.itivc c\tcn<L'. to the fiirthcimost limits of the 
torritones of the ciowii Exccjit where it has boon diminished 
by legislation cithei m England oi m the dominions, it is as 
extensive in the oveisca jHis-'iej^ions of the ciown as it is m 

M&2Gr«i “»,< 28 (OnmilSotnls Vt, lUJl) 

* Hcj ^ Ei/rc, (1SI»8) i Q 13 487 

Bigqc,4Hl TrNS 723, 1 Moo PCC 382, ISBR 180 

* Commeicml CabJr Coittpanv v Aeujomtdland GoierniHCht, [l'J]6| 2 AC 
610, FaKre\ roloHid/ O'oivrnwc/tf, (1880) Poonl, 82, Cameron V Kyle, i Si Tr 
NS 607,12'nR QlS,2iiim/raire9Ca9e,9U2ira,Coi,K\ Attorney Genet al, {1000) 
28NZLK 40o 

" Bco Bcolion 4 (ill) eiipta 

* Cf , however. Bonanza Oterl Mining Co \ The King, [1016] 1 A C 500 

'' Act 45 of 1019, 31 of 1022 

® Attorney General of Canada y Alioiney GenemlofOntano, {^1608] AC 247, 
at p 252 
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England ^ For, in the theory of English law , after a colonv has 
received legislative institutions, the crown stands, subject lo 
the special provisions of any colonial or British act, in the same 
relation to that colony as it does to the Fnited Kingdom ® But 
it IS in each dominion governed by the Jaw of that dommuui 

The common law governing the royal pierogativc® is generallj 
the fiainc in the oversea tcmton«? of the Kmg a«5 it is in Eng- 
land Local statute law mav regulate the pierog.itive in the 
(loimnions * As examples of the latter mav be incntioned the 
prerogatives relating to the coinage and to the appointineiil of 
ofheers of state ® 

The greater prerogatives are those concerned w ith the dec la i a - 
tion of war or the making of peace, the negotiations w itli foi cign 
nations, the making of treaties, and the light of His JMajestv lo 
hear any petition for the redie-w of wiongs (eg gi tinting 
leave to appeal to the privy council m a fiat foi a petition 
of nght) 

The existing prerogatives may, howcvei , best be divided into 
those affecting the external relations of the Empire anil Iho^e 
prerogatives w hioh govern internal matters Among the foi mci 
the power of makuig war and concluding peace is the ino^t 
important and is never delegated to the governor-geiiei al As 
incidents of this power the King has tho light of sending and 
receivmg ambassadors, of concluding treaties, of gi anting p»i*'S- 
ports, safe-conducts , some of these may be delegated to the 
governor-general, such as, eg the nght of grantmg passpoits 
The nght of concluding treaties has nesei jot been dcleg.iti'd 
to the governor-general 

Tho internal prerogatires may be dii ided genoraJJv into iJiO'-i' 
which are personal, those which arc pobticnl, and thasc winch 
are judicial The personal pnvilc^es such as the title ot Majcst> 

* Lisuu/afortt of the ilaridmc Bank of CnHatlu v Mrceiirr demitit 0 / \m/ 

Bruniniicf, [1802JAC , bxchango Btinl of Cattaria v HioQufut UAL 

1 17 , lie Baleinan'/i Tru^, (187J) lo Eq 355 

‘ In J7e Lonl Bialiop of [IS^) ‘iHoo PC (NS)ll),atp 148, ami 
tiro R»»jal h'‘\<vtiti\o Fiinciions and Arr, 15 W 

* l^or the pr(‘rogati\p, %cp A V Dicey, Lou; c*/* t/rr ConAhluCton, ChtixitPi X\ , 
E C K Wado and G G Phillips Comtitutional Law {ItA ed revised, London, 
1915) pp 61 ff 

^ Altontey Oeneral \ RiacXr, (1628) K D S2o Buhop of Natal's Caar \iipui 

' It IS, of couise, possible that constitutional conventions may goxein llio 
exorcise of tlic prerogative m different manners m different dominions 
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and the use of llic h^ahI slnndard ,iie never delegated The 
pohtioal prerogatnes such ns dissolving oi pi’orognmg pnrlm- 
mcnt refusuig as:jei)t to Inllh and apj>ointing officers of state arc' 
delegated hy ^tntute to the gorenjoi-geruT/il dticiieiaiK the 
Kang IS the fountain of justice and the supi’onie consoi’vator of 
the peace of tlu it .ilin As Mipmne consoivator of the peace the 
King ifi the prijset iiloi of all eiimes Indielments for certain 
crimes ill all paits of ila Kinpire still concliule Tilth the words 
Qqa}'H'4 ihc jtfHur nj Om LokI fhc King Crnu n avd dignity ^ 

The einimeiiition of ihtst* pu*iogativ<*s is important, foi thev 
exist thi'ouglioiit Iht dominions and some of them (as indicated) 
are exercised for the King in the rnion 1 )n his lejaesentative, 
the govcinoi -genei.il The Kmc i" the King of each dominion 
He inav act loi (.nn dominion m his eapatiU as King of that 
domnnoii a,s distincuishod from eveT\ othei teriiloi> Mhen ho 
acting he acts on the ndvue ol his mmisterH m that dominion, 
and It IS uiKonsiitntional foi the ministeis of any othei Bntannic 
htate to advise him in such matters* 

It thus ajipoacs th.il the govemoi-ceneial m no sense holds 
n position like that of the Kmc he is onlv the King s repre- 
sentative foi eeil.im sjx'eilii pinjirvses Befme the ImpenaJ 
CoiifemKo of I'lJo and the thanges that followed soon nfter- 
naida he «<1ed .iKo as the je]>n*sentati\e of the British govem- 
meiit Ho liehl a <lual postuni and as an imperial officer he w as 
subject to iiistf IK <i<»ns given him hv the seci^etary of state 
He adniinisteix'd the native ten it ones and protectorates, and 
111 this cap.Kdv Mas Knoun iis the high commissioner Hia 
duties to tlie Ihitish governnienl might or might not have 
clashed with liih duties to his dominion govomnient 

Since the appoiiitmeiit of a M'jx\rate high commissioiiei for 
vSouth Afnca, the goveinoi-goneial no longer acts as the repre- 
sentative of the Hiit.sh goveininent The onlv duties which 
i*emain to him aie those ol a Icnal eoiiNtitiitional monarch, the 
representative of the King When he dissoKes parliament, he 
acts as a constitutional inoiiaieli When he assents to acts of 
parliament, when he piith his signature* to documents of state, 

^ In the Union of South Afnca the mmlh ‘Hih MujCHty anil his gin ornment* 
are often nacd 

* Inter-Jm penal Ihlaltont Heporl lUJO. Part JV (q) Stnliis of the Union 
Act, 1934. 
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wiien lie appointB or dismisses immstcrs, he summon*^ the 
executive council, he does so as the representative of the King 
He must act m exactly the same constitutional manner as the 
Kmg himself would act in similar circumstances Now that the 
governor-general has no duti^ which might conflict with hi> 
position as the local head of the dominion, he is, locall-v . in the 
same position, withm the hmited sphere of his constitutional 
discretion, as the King is in Great Bntam as far as similar duties 
aic concerned That is, when he dissolves pailiament or wlien 
he appomts ministers, he acts m the same manner and according 
to the same conventions as His ^Vlajcsty w uuld act in simila] cii - 
cumstances m Great Britain The constitutional piacticc ol 
Great Britain apphes m these respccta to South Africa 

(vi) Personal Pntileges The goi'emor-gencial has ofticial 
residencies in Capetown, Pretoria, and Durban Attachc^d to 
these residences are his otficca, and the upkeep of the‘<c olhccs, 
hke that of the i-esidences them^lves, is homo by tho Union 
government His salary of £10,000 per annum is iiaid to him 
for his personal requu’ements and those of his family, and foi the 
social entertainment which his position makes necessaiT Tlii' 
salarj' by itself is far from adequate 

The governor-general has certain piivileges not goveincd ))\ 
any law or convention For example, the use of a crow n on tiu* 
govemoi -general s automobile is a mere inattei of cxpediencN 
and enables those concemed, eg the ix>lice, to accojtl j«ni- 
leges to His Majesty’s personal repicsentative in the Union 

There aie no rules regarding the govcinor-gcneniTs hoii'^eliold 
and entertainment, though the oidei of i)i*cccdcnco goveins all 
state occasions These matters arc within the govcmor-gcncial s 
personal discretion 

(vii) Beseriation of Bills Rcser^'ution means the withholding 
of assent by the governor-general to a bill duly jias^cd b\ 
the competent legislature in order that His Majesty s i)l<*nsui(‘ 
may be taken thereon 

The South African constitution contamed provisions foi tw o 
types of reservation, namely, 

(i) reservation at the discretion of the governor-general under 
section 64 of the South Afiica Act, and 

(u) compulsory reservation under sections 64 and 106 of the 
South Africa Act, paragraph 25 of the Schedule to the 
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Act, and certain ^irovibions of tlie Colonial Courts of 
Admiralty Act, and of the Meicliant Sliip 2 Mng 

Act, 1894 

The Inter-Imiiciial Relations RejK)rt, 1926, affected thefoimer 
111 that it laid do\m tliat it would not be in accordance w'ltii 
constitutional 2 nacticc for «idvicc to be tcndeicd to His Majesty 
by His Majesty y (^o^cmmollt in (heat Biitain in any matter 
appertaming to the afta«>. of a T)ommion against the views of 
the Government of tliut Oomimon But before the question 
could anse of the attitiulc ot the goi'oniinent of the United 
Kingdom in regaid to a re<icwcd (discretionary) bill, there 
had to be a coiiciotc case of such diacietionary leservation 
Whatcvci tlie 2 >ositioii might have been piior to 1920, m terms 
of the resolutions of that \oai the go\emoi -general ceased to be 
the agent of the United Kingtlom I’he Repoit on the Operation 
of Domiuion Legislation, 1920, howcvci, made the position 
quite clear Ko uistuutions weie to be given by the British 
government conoeimng the rescivation of dominion bills * 
J^roin 102(> until I 034 the govcijioi -general was expected to 
exercise the dihcrotionai\ fiowcr to reseivo bills only when so 
advised b-s the Union goicnunciil It was liardly likely that 
any South Afiicaii muiistiv would have advtoed the governor- 
general to lOisoiYo (diKuiioiMiy) bilk pas««d by tho parliament 
to which that minibti\ was rc&jioasiblc , but if they did, then 
the United I\ingiloin uovcminent could not have tendered 
advice to His jMajcst> aga]iu>t tlie wishes of the Umoii 
government 

The position ic*g<aiduig coiiqwlsoiy reservation was different 
The relative Resolution of 102b, a portion of which has just 
been quoted, sjiccihcall'N exccqitcd compulsory reservation, 1 e 
‘A^Jart fiom 2 JroviHionH embodied m constitutions or m s 2 J®cific 
statutes ex 2 neselv pioviding for rescivation, it is recognized that 
it IS the light of each govemincut to advise the crown m all 


^ Report on t/ie OpeivUiau of Doinmion Legt^alxon, lOdB, poFOgreph 
'Hi& majesty’s govLiniiicnt lu tlie ('nilod Kingdom yriU not adMSO hiB 
majesty tho king to gne tho gu\imur^ncntl any instructions to reserve 
bills and as regards tho bigniiieation of the king's pleasure 

concerning a rcser\c(l bill it would not bo m accordance with con- 
stitutional piactiw for arlijro to bu teiulercrl to hu majesty by his majesty’s 
government in the United Kingdom against the views of the government of the 
OommioA concerned ’ 
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matters relatmg to its own aSaus* Thus the Inter-Irapenal 
Relations Report, 1926, left compulsory reservation m utatu quo 
but recommended that a Committee be set up to report upon, and 
make recommendations concemmg, %nter aha, existing statntors 
provisions req^uirmg reservation of domimon legislation 

That Committee sat m 1929 and reported that as far as it 
concerned dominions (like the Union) which have the powei to 
amend their constitutions, is op^ to those Uommions to take 
the prescribed steps to that end if they so desire ^ Aecoid- 
ingly ‘m cases where there was a sj^cial provision lequiring the 
reservation of Bills dealmg w ith particulni subjects, the ]iosition 
would in general fall wntbm the sco|)e of the doctrine that it is 
the right of the government of each Dominion to arlvise the 
Crown, m all matters relating to itft own affaus, and tliat con- 
sequently it would not be m accoidance with constitutional 
practice for advice to he tendered to Hia Majesty by Kw 
Majesty’s Government in the United Kingdom m anj* inaltei 
appcrtamingtothe affairs of aDoimmon against the views oi the 
Government of that Dominion’® T*hu9 tho lepoit of l‘>29 
brought also compulsorily rested bills within the scope of the 
doctruie that it was the right of the ^vommeut of each dominion 
to advise the oro^vn in matters relating to its own affaii'* I’lii 
report of 1929 was adopted and apjiroved by the Imperial 
Conference of 1930 

As regards compulsory reservatu/n under the Merchant Shijn 
ping and Colonial Courts of Admiialty Acts, sections "> and (> 
respectively of the Statute of Wcfttramstei do away with the 
necessity for tho reservation or suspension of the ojieiation of 
relative Dommion Acts, and the Status of the Union Act, 1934- 
abolishes the right of reservation in all cases, execyrt undei 
section 106 of the South Afnca Act, 1909 * In future, when a 
bill IS presented to the goveraoi -general for the King’s a^sent, 
he must (subject to the exceyition mentioned) declare accoiding 
to his cbscretion or to instructions given from time to time liy 
the King, that he assents m the King’s name or that he with- 
holds assent ^ 

(via) IhssdLuUon of Parliament When the govemor-geneial 

^ lieport on Vie Operation of Dom^ion Legielatton, 1929, paragrapii 33 

‘ Ibid , paragraph 33 ’ Sections 8 and 10 

* Sco Chapter XI 5 (vu) m/ra. 



THE GO\T2RXOR-OENERAL 137 

exercises the preiogative of disijolvmg parliament, he acts, not 
as an imperial ofticci in im])ciial mterc'jth, but in the interests 
of the government of Inch he is the lieacl It is confusing to 
compare such action \Mtli the action foiincih taken by gover- 
nors-general m o^iiiosilioii to mmisteis on impeiial grounds 
For the govcinor-genoial was fonneily obliged to act according 
to the instructions of the secietai> of state He was called 
upon to do so b\ the lustniments which created his office and 
appomtecl him govemoi-geneial He ob('\ed the secretaiy of 
state as the mouthpiece of the im{X'iiaI government, and the 
mstioictions gi\cii b\ the imiKMial go\ eminent m many cases 
placed the go^elnol-golu*Jal in opjiosition to his own ministiy 
The imiierialinstiud ions had alwav-* lieen basctl on some broad 
imperial interest Theufoie whene\ei the go vernoi -general 
differed from his ininisteis he did so on giountls w'hich the 
impeiial go\cninicnt liciicAcd it its dut\ in the mtei'eats of the 
whole erapiie to inninlani As an imxienQl officer, the govenioi- 
general acted ns the ihanncl of communication between the 
Bntish and dominion govc i nnienth keeping the foi mer in touch 
with, and lopicsonting its wishes to the Inttei Hence the 
spectacle of a go\etnoi*fteneial dutifulh accepting the iiolicy 
of hia constitutional acKiseis whilst at the* same time wilting 
hurried dispatches to the Ihitish govei’nmcnt informing it of 
such policy, and pcihajis suggesting that it should bung piessure 
to bear to rocuu* ils m(xhfieati<m in certain 2iaiticulai's wheic 
it might affect imiien.il inteicsls 

The governoi-goncinl miglit, in theory on imperial giouiids, 
have dissolved pailiament on inijicnal giounds he might have 
refused a diRsolulioii. This issue was an im^iortaiit one in the 
general election in Canada tUuing l‘)26 ' Lend BMig, acting in 
fact on his own authoi it\ without iiisltuctions fiom the Bntish 
government, and w ithout an> iin|)ei lal intcicst at stake, refused 
to dissolve the Canadian pailiament when udvi^^d to do so by the 
prune minister He a2)])eais to haw thought that His Majesty 
would have refused disholution in bimilai circumstances Ho 
acted, it may be said, with a con-^cientious anxiety above and 
beyond and before all el'Jc to do the j ight thing and no personal 
or pohtical lack of good faith on Lord Bjnig’s part can be 

^ For iliscubsionB (if tlie B> ng ej>i«Kle, «(h* A B Keith, Set<poH/>ible Govern- 
ment m the Dominions (inil ed , Oxfonl, ItliS), yiawt/» 
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suggested Having refused to dissolve the Canadian parliament, 
Lord BjTig accepted the resignation which the prime mini'stci 
tendered, and he colled upon the leader of the opposition to foim 
a government, bemg under the impression that such a govein- 
znent if ould be able to secure a worlong majority in the House 
of Commons The latter, however, on becoming prime niinistoi 
also advised a dissolution This time the governor-general could 
not very w ell refuse During the general election Tf hich f oJJofv cd, 
constitutional conventions n ere discussed and amphfied thiougli- 
out the country, and the defeat of the government wa^ un- 
doubtedly m some measure due to loid Byng’s actions ^ 'J'lip 
pnnciple of domimon self-government rests on the same basis 
as the self -government of the Umted Kmgdom It is ncjt 
found in any statute, or legulation, or judicial decision, but ouJ\ 
in the practice which had long obtamed at Westmin'^tei and 
that practice must be followed m the domuuons Tho position 
of the governor-general in relation to the dominion cabinet is 
altogether similar to the King’s position in relation to the Biitish 
cabinet The cro^n m Canada means m effect tho Canadian 
ministry 

The point is illustrated by the following cxtiact from the 
Imperial Conference Report of 1926 

It IS on eascntcal coiwoqucncc of tlK* equality of status e\;sling ftinoiiif 
the membore of the Hntish CominonviMiUJi of Nations that Ihi (Jo\ ( iiioi 
General of a Uommiou is then jjrps«*ntoti\e of Ihe Crown, lioliliiip iii ill 
<*SfK*ntial respects tho >jaino position m relation to tho adininisliatioii ul 
the public affaiis in t ho Dominion as h hold by Hi« ilajpst> the King in 
Givat Britain, and that he w not the rrproncnlnti\e or iigint of His 
Majesty’s C}o^ emmont in Groat Brliain, oi of any department oi 1 lial 
Government * 

From July 1, 1928, the govenior-gcneral of the Umon began 
to act exclusively as the personal icpi’esentative of His Majestv 
and his position is now governed by the Status of the Union At t 
and the Royal Executive Functions and Seals Act, 1934 

^ For an unportant and convincing exposition of tho issues, sco the speech 
of tho Kiglit Hon W L Mackenzie King (to whom Lord Byng hod rcFiibCil a 
dissolution) at Ottawa m A B Keith, fiprtrhen and Doeuwenta on the BrUtfh 
Dotntniona, 191S-31 (Oxford, 1S32), pp xxii-m, 149-00 

* Inter Inipertal litlationa Repoif, 1920, Fart iv (b) 



V 

THE CRO™ IN COUNCIL 
1 The Executive Council 

The governor-gcucral hti'*, in the theory of law tw o oommittces 
or groups of jacisons uchi<<ing him These aie tlie executive 
council and the iniiii<ite»'< adnumsteiing the departments of 
state Stiictly speaking the mmistcrs of state have no function 
of giving advice to the goveinoi-geneial. the only body which 
has that function in l.iu is the executive council The mmistera 
of state act ui an advwnj eaiiacitv onfv m so fai as they ai’e 
membeis of the cxccutiic council But m actual piactice there 
are tuo executii e coiiiieils — the one uhieh, .summoned to advise 
the govei 1101 -geneial cxnisistH almost mvamhh of the ministers 
of state 01 the cabinet and the one which consists of all those 
persons who ha^e been swoin as e\ccnti\c conucillorB namely, 
the existing and past cabinet nunistcis some of whom arc (like 
the existing cabinet) cine? some of whom aie not (like the past 
miniatoib of state) caUc<l upon to adviHC the goveinoi-goueial 
The execute e council theiyfoie consist^s of all the pei’sona 
who have been swoin as such 'Phey tuv never dismissed, noi 
do they retiie fioin the council But the piacticc of constitu- 
tional gocinment does not lequiio the attendance of the whole 
executive council to adnsc the goveinoi-geiieial, indeed, such 
a couiT^e would be coiitian- (o all ideas of govciTinicnt by a 
cabinet lesponsible to an elected asseinljlj' It W'ould mean that 
if the whole executnc council were «sumnK>ned to adMse the 
govemoi-gcneial, the existing cabinet and the past cabmetb, 
which, must nccess.iiilv include the o]ii>Obitioii Icadeis in par- 
liament, would lie sittingatthcsame table advising the governor- 
general when to dissolve pailiaraent ami when not to dissohe 
parliament, what proclamations to make and what &iancial 
measmes to iccommcnd, and to do a gicat number of acts winch 
w ere, and w hich might become luattci a of contention and con- 
flict between the mmislcis and the opiiosition on the flooi of the 
house of assembly So the practice has been adopted of summon- 
mg only those executive councillors who arc present mimstei's 
of state to adviso the govemoi-^ncral The romaming executive 
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councillors arc ®imply not summoned and uhen the expoutne 
council has to answer for anything m the houses of parhament, 
it IB the ministers of state who defend what has been done foi 
it IS the minLslf n of state w'ho hare atU i**ed who have acted, 
who are responsible Thus practice has tendered one both a 
more or les«, doi-mant one, kept ahve onh by the phrasefjlog\ 
of proclamations and other documenth of state .\iid thus can 
we reconcile the three sections of the South Afnca Act which 
set up two bodies to do the work which constitutional pi/n ttc-e 
requires onh one bod}' to do ^ And so agam the juactice of the 
constitution lias become biqier-impoied upon the Icttei of the 
law. modifying it and moulding it to the requirements of ]ioliliL‘al 
exigencies 

The legal basis of the cvecutive council is to be foiuul in 
sections V2 and 13 of the South Africa Act which are as follow 

Them shall ho im Exisiutivc Council to advi^.' tlic ( o\uni>i 
(4<‘n< tul in Ibc go\ omment of tho Union uml the mi'iiibi is of tin 
council "hall bo choson and Minrunom^d bs tho (loxt inoi'Co ni i il 
and suorn a*- •‘xociitnecoimulloivanrJ sliuli Jiolil oihit' diinnir lii- 
ploasuio 

The proMMons of tliK Act n-h inng to tlw* Go\i'moi*C»> nc lal in 
Countil hhftll bo oonstnud a* tifotiing to tlio (»o\iinoi (n nihil 
acting with tho advicoof thoExcciitiw Council 

The jOTwers and duties of the govcrnor-gencral-m-countil 
under the .South i\fnca Act consist infet aha in Ihc'-e the 
ap{)ointnicnt and removal of ofhccn> of the jiublic seiMce tin 
exercise of the powers and functions of the formei colomal 
got eriiors-in -council the nomination of eight senato/'* the 
fixing of jiolling days for parlianientars and jn ovincial clcctiims 
the ap]X)mtment of provincial aduiinistiators the assent to 
provincial ordinances^ the ap|X)iiitmcnt of uuditoi's to the ]iio- 
vincial adnimistrations , the apiKwntment of judges and the 
auditor-general the admimstiation and control of the jiulilie 
funds of the Umon, and tlio control and administration of 
native affairs 

All these powers and functions, as we have seen, aie leallv 
in the theory of law, vested in tlm governor-general actmg w ifJi 
the advice of the executive council , but in the practice of the 
constitution the executive council is a body no different fioni 

^ S«rtioiu 12, 13, 14 
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the cabinet, and therefore all these functions arc performed 
through the cabinet 

2 The Cabinet 

The legal basis for the existence of the cabinet is to be found 
in section 14 of the South Afiic.i Act 

The Uo\emor-(jli‘in nl ii-w\ appoint offirri'H not oxuvLling clt\cn 
m mimbri to ndminMc i mic h (h pnrtnicnls of Slate of tiio Union 
as the Go\omor (.UiM i.d in Cotuuil nui\ ixtablisli, such ofheorw 
shall hold oiriio diiting tin ploasun of tho (lo\oinoi •General 
They shall be itkiiiIm i- of tla Council and ohall bo tho 

King’a ministi'is of Xuilo foi tho Union Aftii Ihe first general 
pketion of inonibi IS ot llii lloiw of Asscmh]\, as hnirmuftoi pro- 
vided, no ministd chilli hold office foi a lungir pciiocl than thici 
months unless he is oi lKcoin<s< a mombti of either Houac' of 
Pariuunent ‘ 

We have in this hcctioii all the elements of lesponaible govern- 
ment Tho niiniatcrs hold office diiting the govemor-genorars 
pleasure, that in, cUuing the jiloasme of jmihament if the 
ministers cannot cowmancl ihe confidence of the legislature, tho 
prune ministei infoims the govcinor-goneial of this fact, and 
either he adviscb the govemoi -general to cbssolvo ])arliamout, 
or he resigns, and maj' advise the goveinoi-geneial to send for 
the leader of the opposition ff the latter is prepared to form a 
government, he in due couise submits the names of his proposed 
mimstei's to the go\emoi-geuercil, who then appomts them 
ministers of state foi the Union Ail this is in geneial accordance 
with British constitutional piaclice at ^^VstmlnsteT A minister 
must find a seat in pnilmmeiit foi tho cabinet is irsiionsible 
to parliament , inini&teis mu'it .uiawei questions, introduce bills, 
give an account of then stc'waidship And as the theory of the 
constitution is that ]iai liainciit is lesponsible or answerable to 
the elcctoiatc, and the mmi'-teis responsible to parliament, it 
IS becoming a iiractice that muiisters sit m the asscmblj directly 
elected by the people, and they attend the senate moro out of 
courtesy than of coiicctn for thcir bills passing through that 

^ Asomendeilby Bodion T »f Vit 34 of 192"» (floe Appendix IV of Uusbook ) 
Nimelers roceive i2, jOO per onnirm «n(( llic prirao ininiater £9,000 per annum, 
provicksd for in the annual mtiinufcR Vt prewnt thero w an extra nunister 
without portfolio See newBubscftion (3) oddtd hy Act No 17 of 1033, whioh 
makes provision for n miiiistor to lia\o a <l«^utv wheiteior he is iinablo to 
perform the functionu of his office (sco Appendix iV) 



142 THE EXECUTIVE GOVERNirENT 

house, for under the new constitution of the senate a govoni- 
ment majority m the senate is assured, and most bills are safely 
piloted through with the assistance of whips and a caucu-) 
Generally, the cabinet system m South Africa follows B^tl^h 
juecedents m every respect, and every detail relating to dis 
missal, collective responsibility, the relation of the hoii«»c to the 
cabmet, and the dissolution of the house itself, as w eU cw the 
relation in mtemal affairs between the cabmet anrl the hedd 
of the state m South Africa, may be found in the well-known 
manuals of English constitutional law 
There are seventeen departments of state in the Union, 
namely, the prune minister’s department, the departments of 
external affairs, finance, justice, defence, agriculture, laboui anrl 
mdustries, mtenor, Union education, public health, liinds, 
mines, native affaii's, irrigation, posts and telegraphs public 
works, and railways and harbours 

At present there are eleven mimsters m the cabinet and d 
inmister without portfolio The ministers have the follow mg 
departments under their care, and each known as the minister 
for any of the departments w hidi he controls, in aocordance w itli 
the subject-matter dealt with by him at the time (1) 
mmistcr’s, external affairs , (2) justice (3) finance , (4) i ailw a\ s 
and harbours, defence , (5) interior, Union education, public 
health (6) native affairs , (7) lands , (8) agricultui’e (*l) posts 
and telegraphs, public works, (10) labour and mclustiies 
(11) irrigation These grouping? may be changed in each caliinct 
and arc so made partly for personal reasons partly for con 
venience and expediency 

Upon the resignation of an existing ministry, the govcnioi- 
general summons the person whom he considers most fitted foi 
the purpose and requests him to undertake the task of foi nung 
the new mmistry The governor-general usually acts upon the 
advice of theoutgomgprunemimster as to the person to be sinu- 
moned, but he need not necessarily ask for or follow' that advice 
Broadly stated, the person to be summoned is the one nio*>t 
hkely to be able to form a stable government The choice is m 
practice limited to one or other of the persons recognized by 
parhament as the leaders of the party which command') a 
majority m the house of assembly 
The clei^ of the executive council acts as the secretary to the 
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cabinet , he infonns ministerift of the prime miiuster’s <5umTnoning 
of a oabmot meeting, and keeps whatever records are required 
by the prime mmiater conceimng the proceedings in cabinet 
The relationship betvoen the cabinet and the governor- 
general IS, as we have Rtalcil similar to that between the TCin g 
and the British cabinet But the relationship between a domi- 
mon cabinet and the King has hardly had time to work out along 
definite lines M'hen a inatt<*r concemh the internal aifairs 
a dominion, the position ih not difficult The King follows the 
advice of his mini&tcia in the doimmon concemed The usual 
channel for such advice to bo tcnderctl to the King is through 
the governor-general, ho is the Kmg’s representative It would 
he unconstitutional for the Biitish cabinet to tender advice con- 
trary to the wishes of the donimion conecined But where a 
matter affects more than one part of the Empire, the position 
becomes more complex, and wc leave the field of constitutional 
rules and conventions, and allow jiolitical considerations to have 
full play 


3. Politics, the Party System, and the Cabinet 

It IS uocessarv to give a biief summaiv of the development 
of party pohtioh in South Africa smee the establishment of the 
Umon 

Since Umon theic have lieen onlv thiee piiine mmisters in 
South Afiica, Grenoralfi Botha, Siuut'», and Hertzog The first 
mimstry of the Union w.!** foiiuwl on Mav 31, 1910, the day 
the Union came into being Ccnci al Botha n as sent f oi by the 
governor-general and he j'clected a ministi v from his own pai'ty, 
the South African party On Scptcnibci 13, 1910, the first 
general election w as hold Botha icceived a majority of thu*teen 
over all parties, the Unionists being the Opposition The first 
Botha mimstry was dissolved on Decenibor 20, 1012, on ac- 
count of a difference of opinion which Gcneial Hertzog, minister 
of justice, forced on the cabinet General Hertzog then formed 
the Nationalist party. 

The next general election was held on October 20, 1915 The 
Union had been delimited mto 130 seats Of these the South 
African party won 54, the Nationahsts 27, the Unionists 4:0, 
Labour 4, a-nd Independents 5 The Umonists made almost a 
cle^ sweep of Natal , the Nationahsts of the Orange Free State 
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The former province was almost entirely Bntish, the latter 
almost entirely Dutch The Unionists were anxious to maintain 
the imperial connexion The Nationalists wanted an indepen- 
dent South Africa , but that mdepcndcncc, as General Hoitzog 
later pointed out, need not be an independence out'.irle the 
British Commoninealth of Nations leather than allow l^otha 
to be defeated by the Nationalists, the Unionists consibtontl\ 
supported the South African party , hut the Nationalists ei e 
making headway Botha died on August 27, IblM, and Genei.il 
Smuts took his place A general election was held in Mai cli 1 
and General Smuts lost 14 seats, mostly to the NAtionalibts m 
the countrj' districts The return of parties was Natlonallst^ 
44, South Afncan partj’ 41, Umonibts 25 Labour 21 and Tnrle- 
pendents 3, in a house of 134 IVith Jjaboiir in 0£ijio‘«ftrotT it 
was clear that General Smuts could hardly command a woi ly- 
ing majority in the house He started negotiations w ith G(*iu*i.iJ 
Hertzog for a reunion of parties, but the negotiations fell through 
Ho was more auccevstsful with the Unionists The Uttei inoiged 
their identity in the South Afncan jkirty aftei a pioniibo ol 
representation in the ministry, and General Smuts wont to ilic 
country in February 1921 The result was, General Sinut'» 79 
seats, General Hertzog 45 seat«, Labour 0, Independent 1 
The strength of Gencial Smuts in the suburban aieas w.ib 
accentuated by the spht oppoaition vote, and a political jiad 
wab entered into between General Hertzog and the Tj.ibour 
leadci, Colonel Crcswell, to w'ork togothei at the next election 
to keep General Smuts out In Jimc 1924, 63 Nationalist- u ei (‘ 
returned, 18 Labour, o3 South Afncan party and 1 Indepen- 
dent Thus General Heitzog came into powci with a cleai 
majonty of 27 supporting his mmistiy which included C’olonel 
Creswell and another Labour nunisler In the following >eai 
the number of cabinet mmiKterb was increased to 1 1 I’his p.ict 
continued in force at the general elcctaon of 1629 , but this lime 
owing to a flpht in the Labour party, the latter’s representation 
w as reduced to 8 Of these only 4 ^t on the goyornment bent lies 
In n house of 148, the Nationalists had 78 inembcib, the South 
African party 62, and Labour 8 
In 1933 the two great parties joined together in a coalition, 
with General Hertzog as pnme minister and General Smuts as 
deputy pnme mimster and mimster of justice The cabinet seata 
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were divided equally between the two parties, a twelfth minis- 
ter (without portfolio) being appointed bv proclamation The 
adherence of the Union to the gold standard while Britain w as 
oS the gold standard almost rumed the agiicultiiral coinmumtv, 
and Greneral Hcitzog'h government found itself in a piecanous 
position, especially aftoi 21i Tielman llous had caused a split 
in the Nationalist ranks. b\ Ins rctuim to poIitiCN from the 
judicial bench Gencial Smuts seemed to have the country 
with him, but he magnammoiiblv pioposcd a coalition, and 
General Hertzog, showing great courage and statesmanship, 
accepted the proposal A geneial election took place in May 
1933, and the coalition paiiiies secured 144 seats out of 150 
The two parties latei met god mto a smgle united party, but 
it appears that at least one new paity besides the united party 
has come into oxihtence ^ 

The organization of jiartics in the Union has always been 
based on the fedeial idea The branches m the constituencies 
send delegates to a jii OTincml congress, which elects a central 
or head cominittee for the piovmce Each province had repre- 
sentation on a federal council The Labour paity has an annual 
oonfeience, and a naliomU council for South Africa is elected 
from that bod\ The paities are controlled as regaids pohey 
much in the same wav as parties have always been controlled 
in the United Kingdom oi the Biitish domimons, while the 
Labour pait> has had the same difficulties rcgaiding the control 
of its pailiamentarv lopicsentativcfi as the Labour paity in 
other paits of the Eiiipiic has had An attempt by the Labour 
National Couneil Jietweeii J92h and 1928 to control the Labour 
membeiN of the cabinet failed 

The most striking charactcii''tic of South Afncan pohtics is 
the remarkaljle stability of mimstrics South Africa has hod 
m effect only foui ministries When the govcrnor-gcneial calls 
upon the jicrson most Iikcl\ to form a stable government, 
usually the leader of the largest party in the country, there 
come into operation those same principles of theoretically un- 
fettered discretion in choosing a cabinet which the pnme minis- 
ter of Great Bntoin enjoys In South Africa, as in Great Bntam, 

^ On Decembor 7, 11)34 11k old South Afncan and Nationalist parties 
merged thoinsoKes in a ik'm pnilv lollrd tlio United South African National 
Party, with Goneral Hcil^og ua loader and Urneral Smuts as deputy -leader 

L 
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ministers arc chosen from the i»rty leaders and those memlioi s 
of parliament who are prominent in party councils They arc 
chosen for their admimstrataive and pohtical skill, or hecausc 
the power and influence which they wield w ith the electoi s nuke 
them useful and necessary elements of a democi atic goveiiiniont 
But the unfettered discretion of choice belongs to the piiuie 
minister, the leader of a party Ho undoubtedly is mllucncod 
by the above considerations, as well as by geogiaphical factoid 
such as endeavouring to give each provmco some oi equal c- 
sentation in his mimstr}'^ He takes oil the'»e points into (on- 
BidcratLon because he is a wise or astute part\ leader cleaning 
to hold the confidence of his paity and at tho same time to 
govern the coimtiy well As long as the piime ministei coin]>ini*s 
these two qualities of astute party loaderohip and able govern 
ment, he retains the eonfidenee of his party These tu o loquim- 
mentfl appertain to most countnes in w hich the Bntihh system 
of party government exists , butm <South Africa yve hai'c anotliei 
characteristic which explains the rcmnikoble stability of minis 
tries and the machme-hke cohcMon of paitaes and the paihd- 
mentary caucus Tho Butch, even nioio so than the Jhitish, 
are very loyal to their leadera If a leader has once pio\ed 
himself he may reckon on the imphcit trust of his follow eih 
The whole party follows its leadeis most loyally Tlioii w e hai c 
to take mto consideration that with the small electorate m 
South Africa, parties arc very much moie thoioughlv oigani/ccl 
than elsewhere, and consequently theie la. a much Rinallci un- 
attached vote than m a countrj' w hei c the electorate runs into 
nuUions For the ‘man-m-tiie-strcet to change his political 
views requires httle provocation , a jwrty man is not ro ecu'!!} 
persuaded to transfer his allegiance fiom one party to anothei , 
and in South Africa neai'ly the whole Euiopean population and 
especially the people of the country districts, take a keen mteicst 
in political aflairs and are attached to the one party or the othei 
This characteristic tends to give a pnmo mimster very gieat 
moral power with members of parliament As he can count on 
the support of his party outside the house, ho need not be 
afraid of obstinacy from party members mside the house 

These features of party politiGS and the party system in South 
Africa also explain why the average life of ^e South Afncan 

^ R H Brand, Vnton of South Africa (Oxford, 1908), pp 56 and 118 
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parliaments is so vcrv high os four j-ears, especially Tvhen it is 
home in mind that pailianient must be dissolved every five 
years In nineteen 3 ears parliament was dissolved by the 
effluxion of time tliice times covermg a period of fifteen yeais 
The successive clectioiih in 1020 and 1021 were caused not by 
mstability, but bv the \ci\ stabibty of the parties, for they 
were too evenh matche<l diirmg that peiiod 111 their various 
combinations to allow of a clear-cut victoiy for any one party 
Up to recent times part\ stabilitv m as due in vei 3 ’ laigc measure 
to the lo 3 ’altv of mcmliers of pailiamont to the party leadoi, 
perhaps out of piiic lo\aIt 3 ', xJt'ihaps m the hope of political 
favours Latterly a new incentive has been added to party 
loyalty A membei of pailiament receives a substantial salary ^ 
If parliament is dissolved because be votes against his party, he 
has to face not only the expense of a bitter election, but he may 
not wm his seat agam, and witix his seat goes his fairly sub- 
stantial salary 

^ i700 iwi afiniim 
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THE PUBLIC SERVICE, THE RAILWAYS ANT) HAR- 
BOURS ADMINISTRATION. AND THE FINANCIAL 
SYSTEM OF THE UNION 

I . The Pabhc Service 

{i) Gmtrally The South Afnca Act took good caie to i>re«»eive 
and protect the existing nghta of the public servants of the 
former colonies on the establishment of the Union Tluit ittt 
laid down that all officers of the pnbhc t.civice of the colonies 
should become officers of the Union, and that a public soiMtc 
commission should be appointed immrdintelv aRei Union to 
leorganizc the public service Any offieci of the public seivicc 
of any of the colonies who was not retained m the seivicc of the 
Union wart to be granted a pension, or such other c(>mpen^atlon 
as he would have received mtho circumstances if the Union had 
not been established Officers of the public serviceof the colfiiuc*. 
who were retained by the Union leteincd all such existing and 
accruing rights as they would have been entitled to l)^ law in 
like circumstances if the Union had not been establihlied 1')u‘ 
services of any public servants were not to be dispensed with 
by reason of their want of knowledge of either of the ofhdal 
languages 

The laws governing the orgam^ation of dihCipline and condi- 
tions of employment in tlie public service of the Union liave 
been consohdated by the Public »Sei'vice and Pensions Art, 
No 27 of 1923 The public scivice includes all jicisons lu llic 
employment of the government of the Union, oi of the arlnnnis- 
tration of a province, or of the mandated temtory It is di\ idt d 
into the following divisions 

(i) tho administrative divisioii, 

(ii) the clerical division, 

(in) the professional and technical diviRion (referred to as the 
professional division), 

(iv) the general division, and 

(v) the services (i e the permanent defence force, the police 
and prisons staff) 
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The admimstrative tli vision includes the^ecrotance and under- 
secretaries of the novel al dcjmrtments of state, chief clerks, 
pnncipal clerks, and ncnioi cleiks, piovincial secretaries pio- 
vincial auditois of accounts, mc^intrates, and all othei persons 
whose offices or posts the go\ emor-genei al directs to bo included 
in that chvision I'lic Lleiual and general divisions include all 
persona ^hoso offices oi posts the governor-general directs to 
be in those divisions 1'hc piofessional division consists of a 
higher and a louei hi aneb in the mannei m u hich the governor- 
general directs the classification to bo made 

The following arc not inclucled m the public service ministers, 
admimatratois, the Union high commissioner m London, judges, 
private secretaries to niinistt‘is and judges, officers of parliament, 
the personal staff of the goveinoi-gcneial, members of the Pub- 
hc Semcc Commission, railwav seivants, any part time em- 
ployee, and the teaching staff of the provincial administrations ^ 
(ii) The. Public iS’eiiHce Comvussion Section 142 of the South 
Africa Act provides 

After the i'st«bhhhir»i nt of llio Union, the Oo^ ernor General -in- 
Council hliall appoint n pcinuMioiit public service commission 
with siicli po\>(>)'< ami dulK's lelalmg to the appointment, diaoi* 
pline, retin'im n( and KUivstiraination of public olBcerH as Par- 
liament -^Iinll dtienniiu' 

Act No 29 of 1912 was jmsHcd in terms of the above section 
of the South Afiica Act and its vanoua amendments and 
modifications wcic consolidated bv Act No 27 of 1923 
The Pubhc Seiwicc Commission consists of three members 
appointed b\ the goveiimi-generol, who appoints one of them 
chairman Each uiomlKM holds office for a period of five years 
and each is eligible foi iea])]KMUtinent The chairman receives 
£1,800 pel annum and the olhei two members £1,700 per an- 
num, payable out of the consolidated levonuo fund A member 
of the commission mat lie itinoted from office by the governor- 
general on an address being piescnted to him by both houses of 
parhament pra> mg f oj his removal 
The poweis and functions of the commission are as follows 

(i) To incommcnd appointments and promotions in the pubho 
service (certain apjxuntincnts and promotions m the 

* To this liHt iiliould h( michil IliiiutUnt ricmpotuntiancB of tho Union m 
other countries 
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geneial division may be made ^vlthnllt a recommendation 
by the commission) , 

(n) to keep a record of persons employed m the e 

clerical and professional divisions, and in prescribed ]iods 
in the general division , 

(ill) to make recommendations as to the grading and classifica- 
tion of posts m the public service , 

(iv) to make recommendations as to the control, reorgam/atioii 
and readjustment of any <h>pai'tments or of&ccs in the 
pubhc service, and to make recommendationb as to the 
retirement from the public service of any persons m conse- 
quence of any such reorganization or i-eadjustmcnt 

(v) to make recommendations as to the retuement of oiTicei s 
on the ground of 6ux>crannuation, continued ill health oi 
ineflSciency , 

(vi) to make recommendations for effecting economies and 
promotmg efficiency m the management and \\ orLing of 
departments and offices in the public service , 

(vu) to mquire mto the grievances of officers 
(viu) to make recommendations aa to the provisions of tlie 
regulations to be made under the Act , 

(ix) to frame an annual report for jiarliament , 

(x) to mquire into and recommend action in cases of senoiis 
misconduct 

The rccommendation of the Public Service CommiNMoii in 
respect of any appointment, promotion, remuneiation, tian'-fej 
retirement or superannuation of any iieison, shod not be i ejected 
or vaiied ■without the sanction of the govcmor-gcneial If tlie 
governor-general docs not adopt the I'ecommendation of the 
commission, the commission must rejiort the whole mattci fiillv 
to parliament eithoz by means of a fejiccial report or in lt^ iUHiimI 
rejxirt The commission has full power to inspect olhccs, docu- 
ments and records of departments, and may summon any office! 
of tho ijublic service or any other persons to give evidence before 
it on oath as to any matter falhng within the purview of lt^ 
powers and functions The commission may delegate any of its 
powers to a member thereof, and it may delegate its powei of 
holding inquiries to any fit and iiropor person For the purpose 
of effectually canymg out its duties, the commission may ap- 
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point uiRppptoTR of public offices Whenever the commiRRion 
performs its duties icgaiding the persons serving under the 
administration of a piovmce or the mandated teiritory, the 
commission stands in the same relation to the administrator as 
it does to any minLster of state All appointments are made by 
the mmister of the dcpaitment concerned, or by the administra- 
tor of the province, as the case may be, and m accordance with 
the commission’s lecommcndations 

(m) The Public Serixce Advisory Councxl In terms of Act 
No 27 of 1923, legulations m connexion with a public service 
advisory council were issued to form a council consistmg of eight 
members nominated foi a ^-c^u by the various public service 
associations from amongst their members This council acts m 
an advisory capacity to the Pabhc Service Commission when 
so requested by that body The first Public Service Advisory 
Council was established in December 1923 An official side, 
consisting of foiu pcimancnt members nominated by the Pubhc 
Service Commission js attached to the coimcil for consultative 
purposes The functions of the coimcil mclude advising upon 
the following matters 

(i) the best means of iitilwing the ideas and experience of the 
stafi , 

(ii) the general piincijilcs governing conditions of service, 
recruitment, hours, piomotion, advancement, discipline, 
tenuio, remuneration, and suiierannuation , 

(ill) the means of cncuui aging (Jio further tiammg and educa- 
tion of public seiwants, also their traimng m higher admmis- 
tration and oigaiii/ation , 

(iv) the intioduction of jmpio\cmeiite in office machinery and 
organization, and tlic piovision of opportumtoes for the full 
consideration of snggostioiih by the staff on this subject , 

(v) legislation m so fai as i( has a beanng upon the position of 
the public scivants m lelation to their employment 

Rules have been pi'csciibcd for the rccogmtion of associations 
and for the conduct of the busmess of the council 

(iv) Qualifications for Appomiment to the Pubhc Serwx No 
person may be permanently ap|x>inted in the olencal division 
unless he has passed the matticulation examination of the jomt 
matriculation boaid or an examination of an equal stand^d or 
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one which has been preacnbed Persons appointed to the seiwipp 
shall be ovei sixteen and under twenty -one, and must lie Biilihh 
subjects of not less than three years’ residence in South Afiica 
Any jierson appomted within five ycara after the commence- 
ment of the act to the clerical division must have passed the 
above-mentioned examination or a prescribed examination in 
both ofiiciiil languages, or must withm five years pass such an 
examination, otherwise he cannot have his salary incivased 
beyond that drawn by Him at the expiration of five vcais fioni 
the date of his first appomtment When a person lias licen 
stationed for this penod of five yeais in places where he has had 
no facilities for acquinng a knowledge in the language in hicli 
ho has not passed a presenbed examination, the Public >Sei vice 
Commission may giant him an extension of time in vliicli to 
pass the examination These lar^age piovisions apjily to jiri - 
sons who were appointed to the public service after 1912 Afl(*i 
the expiration of five years from the commencement of the Act 
of 1923, no person may bo appomted to the somcc unless* lie 
has passed in both official languages m the cxammation above- 
mentioned The above provisions apply inoi ‘0 paitioulaily to 
the clerical division, but the commission may apply standaids 
of efiioioncy for the discharge of duties m either ofiicial langiuige 
to the other divj'«ions of the public service 

(v) Discharge from the Public Service, and Penmans Olliceis 
of the public service may bo dischaiged on account of '<ii])ei- 
annuation, or in the case of a female officer, on bci maiiiage 
on account of continued ill health , owing to the abolition of .in 
office or in consequence of a reorganization of a department oi 
on account of unfitness or incapacity not attributable to the 
performance of his official duties, or on account of misconduct, 
which has been defined by the act and icgulations , and on no 
other ground whatsoev cr The discharge is made by the iiiinistor 
or odmmistrator after a recommendation by the commihSioii 
Full provision is made regarding pensions 

Pensions are protected by law from attachment under process 
of any court, and may not bo ceded or transferred to any jicreoii 
If a pensioner is sequestrated, his pension or part thereof may 
be withheld or the whole of it or port thereof may go to his 
dependents, or be kept for the personal use of the pensionci , and 
may not be attached by the creditors A pensioner may lose his 
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pension rights if he is convicted and sent to piison for more than 
twelve months, but onlj foi the jicriod of his imprisonment If 
a person is discharged fioni the public service on account of 
misconduct, no pension ih iiaid to hun There me )iiovisioii& foi 
a widow’s pension fund 

(vi) Discipline »See (’hai»toi XIX, ‘Adnimwtrative Tribunals 
and Administrative Lav ’ 

2 The Railways and Harbours Administration 

(i) Generally The South Ahiea Act jn ovidcs that all ports, 
harbours, and rail\\a\'< belonging to the several colonies at the 
establishment of the Union shall at the date thereof vest m the 
governor-gencral-in-oouncil, and no new public works of that 
nature shall be cunbtiuctcil without the sanction of parliament 
The control and management of the ladwai s and liarbours are to 
be exercised thiougli a bo.\id consisting of three commissioners 
iindei the chairmanship of tlic mmistei of lailways The com- 
imsaionera are appointc<l bYthegoveinor-gcneial-ni-council for 
five years, and iemo\Mblo In the govemoi-geneial-in-counoil 
for good cause, <uid the cause of lemoval shall be communicated 
to parliament au soon as iwssiblc The railvayh and harboure 
are to be admmi^teicd on business pi mtiplcs with due regard 
to the agncultiual and industrial development of the Xi’nion and 
the promotion, bv means of cheap tiaiispoit, of the settlement of 
on agricultural and mdiisti lal ix>pulation in the inland poi tions 
of all provmccK of the Union Si» fai as ina> be the total earn- 
ings shall not be more than aio hulhcient to meet the necessary 
outlays for v orkuig, mamtenauee, bettei ment depreciation and 
the payment of interest due on capital I’he railway boaid may 
establish a fund out of jaihvav icveuue to be used for maintain- 
ing, as far as need lx*, umfoiimtv of lates notwithstanding 
fluctuations in traihe ^ 

The servants of the lailwav and liaibour admmistiation, as 
we have noticed, arc not members of the public service Their 
conditions of employment arc to be found m the Railways and 
Harbours Service Act 1025 Tlie jiower of appointmg and dis- 
charging servants is vested m t^c governor-general, who may 
delegatethe whole 01 anyixntion of this power byregiilation * The 

^ See Beotione 123-8 of the South Afiica A.tt 

* A Ittrge puitiun of these powii^ hiM boon dologutcd to a permanent 



164 THE EXECUTIVE GOVERNIHEOT 

salones or peiiflions of the admmiatration’s permanent servants 
may not be reduced without their consent except m pursuance 
of a decision m regard to discipline ormefficiencyor an act of jiar- 
liament authorizing a general reduction throughout the sei vice 

No person may be appomted to the service unless he is a 
British subject of good character and has I'csidcd for not less 
than three years in South Africa The language quabficalions 
of the clerical division of the railway and harbour service aie 
similar to those of the public ^rvice Bisciphne m the sei^'ice 
IS discussed in Chapter XIX, Administrative Tnbmials mid 
Administrative Law ’ 

(ii) TKa Railway and Harbout Board The function and pou eis 
of the Railway and Harbour Board aro governed by the Railw a\ 
Board Act No 17 of 1910 The railways and harbouits ol the 
Umon are administered and workctl under the control and 
authority of the governor-general-m-council through a mmistei 
of state who is advised by the board The management and 
working are carried on by the general manager, subject to the 
control of the mmister The functions of the boaid include 
dealing with, and advising tl» minister upon all matter^ ot 
policy conoemmg the administration and working of the lail* 
ways and harbours, more particularly upon the following muttci ^ 

(i) The general policy of the railways and harbours 

(u) any substantial alteration in the tariffs of rates, taxes, and 
charges ; 

(ill) the estimates of revenue and expenditure, including loan 
expenditure, which are from time to time to be submitU'd 
to parliament , 

(iv) all bills affectu^ the radways and harbours which the 
mmister proposes to submit to parliament , 

(v) the expenditure of any sum exceeding five thousand 
pounds m respect of any one railway and harbour work, 
other than a work expressly authorized by parliament , 

(vi) the general policy regarding the dimmution of expendituiu , 

(vu) any substantial alteration m the scales of salaries, wages, or 
hours of employment of the servants of the administration, 
(viii) any substantiel change m the oigamzation of any of the 
departments of the administration , 

Railway and Hevbo\ir8 Service Cotozusbichi of three members, appointed on 
January 1, 1936 
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(ix) the inyestigatio»8 of such M^hemcs of railway construction 
and deyolopment as the boaid thinks should in the public 
interest be carried out , 

(x) the admmistiation of the fund for maintaining umfoiniity 
of rates 

The boaid must by law meet at least once a month, but m 
practice the duties of the boaid keep its members fully occupied 
every day of the yeai 

(ill) Tht Shi p'pvng Uoai d Tho Shipping Board was established 
by Act No 20 of 1920 It consiste of nine members, three being 
appointed by the goveinoc-genei'al one by the association of 
chambers of commerce, ono by the chamber of industries, and 
one by the agiicultui al union, and three members (who have no 
voting powers) in the emploj ment of the railways and harbours 
administration, w ho are nominated by the govemor-general-m- 
Gouncil The finictionM and duties of the board are to mvestigate 
and report to the minister upon anv mattore relatmg to ocean 
transport, to, fiom, oi between Union ports, including more 
particularly any question 

(а) as to whether the rate of height charged by the shipowner 
on any particular commodity exported fvom the Union is 
prejudioiol to Union exporters as compared with their 
oversea comjictitois , 

(б) as to whcthei tho rate of freight charged by any shipowner 
on any particulni commodity imported is unreasonably 
high having regard to the i ate of height for that particular 
commodity opeiating on other ocean routes , 

(c) 08 to failure on the pait of a shipoviner to give reasonable 
notice of changes in freight classifications or rates , 

(d) as to the levying bv any shipowner of differential height 
or othei chargoH as between one shipper and another in 
respect of the ocean conveyance of goods to, horn, or 
between Union ports , 

(e) as to differential or unfair treatment by any shipowner or 
any shipper m respect of the allocation of space accom- 
modation or any other matter 

3. The Financial Sj^tem Oif the Union 

The financial system of the Umon is similar to that of other 
countries having constitutions based on the parhamentary 
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systoin of Gloat Britain Money is voted by the parliament of 
the Union If parliament does not vote anv money, the goveiii- 
ment and atlminii»tration of the Union cannot be earned on 
Thu«>, supply becomes the bas^s of pailiamcntary government 

(i) The ConHohdaied Revenue Fwnd Under the financial 
wvstem of the Umon, all revenues, except those of the iaih\a\s 
and harboui’b administration, and including post office revenue^, 
are carried to the consobdated revenue fund This fund coni- 
pnsos the rovonne account and the loan account, the former 
being credited with all moneys received from revenue proper, 
the latter with monevs deiived from the raising of loans, fioni 
repav ment of loans or from the ahenation of fixed p^ope^t^ and 
such othci nionej^ as pailiament may direct to be paid into tliat 
account The charges upon the revenue and loan accounts iiii* 
provided for by annual appropriation acts, and, subject to 
section 26 of the Exchequer and Audit Act, 1911, it is onl\ 
under the authoiitv of such an act that a withdrawal fiom the 
consohdated revenue fund can talce place The section refciied 
to provides that withdrawals to meet unforeseen and necessai\ 
expenditure, not provided for in an appropriation act. oi v\- 
penditure in excess of an. amount so provided, may be made 
under special warrant of the govemor*goncral up to a total 
amount not exceeding £300 000 Sjiecittl letrospective authoi i?- 
ing legislation is always required to cover this expendituie 

The funds of the treasuiy are kept in an authoiized hank m 
an account called the exchequer account, which includes the 
consolidated revenue fund When there is a deficicncv in the 
exchequer account, the treasury obtains advances bv means of 
tvea^urv biUa 

(u) The Ra%lwayii and Harbours Fund The revenues of the 
railways and harbours administration are earned to a fund 
styled the railways and harbours fund, and are appropnated toi 
purposes of the administration by annual appropriation acts 
A similar provision to that described above exists for meeting 
unforeseen or excess charges on the fund witiim certain limits 
The railways and harbours fund embraces a capital account and 
a revenue account, and the funds to meet capital expenditure are 
in the main provided by the treasoryfrom the proceeds of general 
treasury loans by way of loan to the railway odmimstration at 
rates of interest corresponding to those jiaid by the treasury 
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The funds of the Taih\ayR and harbours administration are 
Icept with an authoiizcd bank in an account called the raih\ay 
and harbour account 'Wbon there is a dehcienc}’^ in this account, 
loans are made from the trcjhurv 

(m) The Public Debt Cotnmtsaioners All trust moneys, e g 
the pension fund, sinking fund, guardians fund, and post office 
savings bank mone^ s, coining into the hands of the govemnient 
or the railways and linihonis adnune^tiation. and funds held 
by provmcial administiAtious, are handed over for investment 
and management to the public debt commissioners, and are 
paid into and out of the pubhc debt commissioners account 
m an authonzed bank The pubhc debt commissioners consist 
of the mimstcr of finance as chairman ex officio, a member of 
the railway board, and one other membei The powers and 
functions of the Commissioners are governed by the Pubhc 
Debt Commissioiicis Act, 1011 ' This act provides that the 
surplus of revenue over expenditure m each vear shall be paid 
to the commissionoi s and ap])Ued by them in redemption of 
debt This was, howcvei, modified in 1020, as is explained in 
the next paiagraph 

(iv) The Oeneml Sinking Fund An important and salutary 
departure was made by Act No 50ofl026 The afore-mentioned 
provision in regard to surplus revenue was withdrawn, and pro- 
vision was made for the cieation of a general sinking fund Into 
this fund lb to be paid fiom the consolidated revenue account 
the sum of £b.'50,000 per annum for forty years The object of 
this measure is to extlng^I^h tlic non-j>roductive debt of the 
Umon, including the cost of pubhc works and buildings, and the 
above enactment makes ample piovision for the object it has 
in view 

(v) Audit The 8outli Afiicn Act made piovision for the 
appointment of a contiolloi and auditoi -general, but this pro- 
vision has been lepcalcd bv the Exchequer and Audit Act, 1911, 
and substantiallv re-enacted by section 4 of that Act The 
auditor-general is appointed by the governor-general at a salary 
of not less than £1 ,o00 per annum and not more than £1 ,800 per 
annum, with an annuity, on retirement, of one-sixtieth of his 
average salary for each completed year of service He has under 
him an assistant controllei and auditor-general The auditor- 

^ Aa amonded by soLtions 6 , 7 of Act 38 of 1921 , Act 60 of 1020 
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general may make ordere rules, and regulations for the conduct 
of the mtemal business of his office and for the framing of 
accounts, and the assistant controller has similar powers in 
regard to the auditing of railways and harbours account^ 

The duties of the auditor-general consist in the cxamiiution 
and auditing of the accoimts of all personb entrusted \Mth the 
rccciiJt.cu-stody, or issue of pubhe moneys stamps, ««ecurilies oi 
stoies with the exception of railuays and harbours accounts 
which fall under the audit of the assi’stant auditoi -general The 
auditor-general must satisfy himself that all reasonable jire- 
cautions have been taken to safeguard the proper collcf tion of 
public mone 3 's, and that all pa^mcnts are mnile in aceoidciiiee 
with proixjr authontj' and are supported by sufficient vouc h( r** 
or proof of payment 

No mone}' ma}' be paid out of the con«ohdated re\ eniie fund 
or the railways and harbours fund unless appropriated foi a 
specifie purpose for the year in which it is npiiropnated b\ 
parliament ^ All money rotod by iiarlmmont is paid out on a 
warrant signed by the goremor-general but, as stated above 
unforeseen or excess expenditure to «i total amount not exceed- 
ing £300,000, may be authomed bv warrant of the governoi 
general and must be retrospectivelj authorized by pailianient 
at its next sitting 

After the close of every financial jeai, the auditor-general 
must transmit a copy of his accounts and his repoit to tlie 
mimstcr of finance for presentation to parliament, and he niu-t 
in hift report especially draw attention to anj- l^^egula^lt^ on llie 
part of public officers The assistant auditor-general ha^ similar 
duties regardmg the accounts and report of the railwaj’'> anil 
harbours administration which must be sent to the minister of 
railways as well as to the treasury, and mu'^t be presented b^ 
the former to parliament 

(vi) The Financtdl Relations helwezn t3ie Union Got emment (ir\d 
Ote Promncea This topic is dealt with fully m Chapter XIV 
(0 (“) 

(vii) RevenvA of the Umon The revenue of the Union govern- 
ment and the provmcial administration is classified in four 
pnncipal groups, namely^ taxation, services, pubhc estate, and 

^ Section 117 of the fonth Africa Act, 1000 
‘ Section 26 of Act 21 of 1911 
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nuflcellaneouB The government estimates of revenue and the 
reports of the auditor-general follow this classification The 
revenue of the Union government under the various gioups 
consists chiefly of the follow mg 

(а) Taxation Customs, excise, diamond export duty, licences, 
income tax, excess-profits duty, death duties, native taxes, 
native pass and compound fees, and stamp duties 

(б) S&rvicea Posts and telegiaph receipts, fees of office and 
* court, and half of the departmental leccipts 

(c) Pvhhc Estate Mining revenue not eiedited to income tax, 
state mining, quit-ient foi-est revenue, rents of government 
property, rccovcnes of advances, and about tw'o-fifths of the 
departmental recci^itb 

(d) Miacelianeou/t Intciest and fines and forfeitures, and the 
remaining portion of clejiartmental receipts 

The piovincial Jo\cnue has been allocated on the same pnn- 
ciples Taxation consists chicflv of hcences, transfer duty and 
various taxch, and services chiefly of education receipts, hospital 
fees, &c 

(viu) Expenditure of the Union The expenditure of the central 
government is divided into two sections, central government 
expenditure and subsidies to the provmces The former mcludes 
all the expenditure required for general government, law, order 
and protection, public health, payments on account of the public 
debt, and the mamtenance of the native affairs department 
There is a special fund known as the native development fund 
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UNION NATIONALITY 
1 . Who are Union Nationals 

The Union Nationality and Flags Act, 1927, de&ics those \^hn 
are nationals of the Union A Union national is a British subject 
^ ho enjoys Union citizenship in accordance with the terms of the 
1927 act Union nationals are defined to include the follow mg 
any person bom m any part of the Union (which for the jiiu - 
pof-Cb of the act mcludes South Africa) w ho is not an alien 
or a prohibited immigrant under an\ law lelatmg to iinmigia- 
tion , Bntish subjects whose entry into any part of South Atuen 
included in the Union was m accordance with the imnugiation 
laws, and who have for a jienod of at least tw’o years theieuftei 
been continuous!)^ doniiciicd in the Union, so long ns> they i etaii) 
that domicile , persona domiciled in the Union and, not being 
prohibited immigrants, who became naturalized British subjects 
under the law s of an) part of South Africa included m the Union, 
and who have for a period of at feast throe years after entry into 
that part of South Afnca liecu contmuousl} domieilcd in the 
Union, so long as they retain that rioniicile and do not liceoine 
ahens a person born outside any part of South Africa incKuled 
in the Union whose father was a Union national at the time oi 
such jierson s birth, or w mild have lieen a Union nntiona) if thi> 
act had at the time of such jicihon’s birth been in foi cc, and w as 
not in the service of an cnemv state provided that such jKUson 
jf he enters or is found jn the I ’/won n- not b>' thv jmmjff'ntjim 
laws a prohibited immigrant, the wife of n Union national is 
deemed to be a Union national and the wife of a person who is 
not a Union national, is not deemed to be a I’nion naiionn’ But 
where a man ceases during the continuance of his mamage to ) »p a 
Union national, his wife, if she makes the prescribed clcolaiatioii, 
may remain a Union national A woman who has been a Union 
national and has in consequence of her mamage ceased to bo a 
Union national, shall not by rei^n only of the death of her hus- 
band or the dissolution of her mamage become a Union nationtii, 
and a woman who, not haymg l^en a Union national, has m 
consequence of her mamage become a Umon national, shall not, 
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by rpason only of the death of her husband or the dissolution of her 
znamage cease to bo a Union national ^Vhere a Union national 
ceases to be a Union national whether by declaiation renouncing 
status as a Union national or otherwise, every child of that 
person under the age of twenty-one, shall also cease to be a 
Union national, but any child who has so ceased to be a Union 
national may, within one yeai after attaimng the age of twenty- 
one, make a declaration that he wishes to resume status as a 
Union national and maj' thereupon again become a Umon 
national 

In the Umon the follow ing are natuial-born British subjects . 
any person born in one of His hfo.jesty’8 dominions, or out of 
His Majesty’s dominions whose father was, at the date of that 
person’s birth, a British subject, and uho fulfils any of the 
following conditions, that i«< to say, if either his father was bom 
withm l^s Majesty's allegiance, oi his father was a person to 
whom a certificate of naturalization had been granted, or his 
father had become a British subject by reason of any annexation 
of temtory, or his father as at the time of that person’s birth, m 
the service of the crown, oi his birth was registered at a Biitish 
consulate within t\ielve months after its occurrence or withm 
two years after its ocourienoo in certain circumstances, and any 
person bom on board a Bnti'nh ship whether m foreign temtonal 
waters or not A poison bom on board a foreign ship is not m the 
Umon deemed to be a British subject by reason only that the 
ship was in British teintonal waters at the time of his birth ^ 
Any person of European descent boin in the South African 
Republic between June 18, 1894, and September 1, 1900, whose 
father was not a buighci of th.it republic by birth or naturahza- 
tion, or whose father was not a Biitish subject, shall be regarded 
as a British subject by bnth unless he has in the interim assumed 
some other nationality or m ithin six months of the commence- 
ment of the British Nationality m the Union and Naturaliza- 
tion and Status of Aliens Act, 1926, he makes a declaration of 
ahenage 

2. How to become a Union National 
The British Nationality m the Union and Naturalization and 
Status of Aliens Act, 1926, i^as promulgated on July 1, 1926, 
the Umon of South Africa thereby falling mto line with other 
^ SoLtuin 1 of Act 18 of 1936 
H 
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dominion*^ m adopting Part H of the British Nationnlity and 
Status of Ahens Act, 1914 ^ Ahens naturalized under this act 
acquire British nationality throughout the Empire, except in 
those dominions \ihich have not adopted Part 11 Aliens 
naturalized in other Bntish countries which have accepted 
Part II of the Bntish act, are deemed to be naturalized under 
the Union act To be eligible for naturalization as a British sub- 
ject m the Union, an alien must satisfy the follow ing conditions ~ 

(а) He must have attained the age of twenty-one jxars , 

(б) he must have resided m the Union or some other pait of 
the British Empire for not less than five j ears lUii ing the 
eight years immediately preceding the date of his apjilica- 
tion This period of five years must include actual icsi- 
dence m the Umon for one year immediately preceding 
the date of application, with the remaimng four either in 
the Union or some other part of the British Empire , oi 

(c) he must have been in the service of the crown, e g in the 
army, navy, or cml service for a period of five ^ca^^ 
durmg the eight years unmediately preceding the dritt of 
his apphcation for naturalization , 

(d) he must be of good character and repute , 

(e) he must be able to read or witc either of the ofiici.il 
languages of the Umon to the satisfaction of the miiiNtei 

(/) he must intend, if naturalized to continue to robirle m the 
Union or in some other part of the British Empno oi to 
serve under the crown 

Persons m respect of whe^ nationality as British subjects a 
doubt exists, or who, not having been Bntish subjects oi 
buzghers of the late South African or Orange Free State 
Bepubhes, seived with the Bntish or Republican forces in the 
war of 1899-1902 and who after >Iay 31, 1902, remained aliens 
under the existmg laws, provided that they were clomiciletl jn 
the Union for five years immediately prior to JuU 1,1020 ina\, 
in the discretion of the mimster, be naturalized * 

A person naturalized under the act becomes, unless the law 
provides otherwise, entitled to all the rights, powers, and piivi- 
leges, and subject to all the obligations of a natural-born 
British subject throughout the Bntish Empire, its doinunons 
and dependencies, except in those dommions which have not 

* As amended * Sectiou2of ActlSof 1926 * Section4of Actof 
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adopted Part TT of the Bntiah Nationality and Status of Aliens 
Aot, 1914 Persons naturalized under the laws m force in the 
Union prior to the pas<iing of Act No 18 of 1926, who do not 
apply for a certificate under the kst-mentioned act, retain their 
existing rights and pnvileges 

The Naturalization and Amnesty Act, No 14 of 1932, was 
passed in order to confer Bntish and Union nationahty upon 
certam former burghers of the late South African Repubho and 
the Bepuhhc of the Orange f^ee State, many of whom had left 
South Africa after the Boer war, and later returned The act 
provides that any person who was, immediately prior to the 
date on which the two repubhca ceased to exist, a national of 
either of the republics, and who, after that date did not become 
a national m any other state, shall be deemed to have become 
a Bntish subject if he returned to and became a resident m the 
Umon pnor to the commencement of the Umon Nationahty and 
Flags Aot, 1927, and if he became resident in the Umon after 
the commencement of that act, he Rhall be deemed to have 
become a Umon national The aot also removes disq^uahfioa- 
tions imposed upon persons by reason of oonvicUons m con' 
nexion with the Wiiwatersrand industrial disturbances m 1922 
Naturalization as a British subject or being a Bntish subject 
IS only a preliminary or csscnlaal qualification for Umon nateou' 
ality, and except in the case of birth m the Umon on mamage to 
a Umon national, Bntish subjects have to have a further quahfi' 
cation Those entering the Union as British subjects have to 
be domiciled in the Union contmuoiisly for two years after such 
entry, and tho&c naturahzcd or Bntish subjects in the Umon 
have to be continuously doimuled in the Umon for three years 
after such naturalization When either of these two periods of 
time, as the case may be, has clajMw^, the acquisition of Umon 
nationahty becomes autoinatie, and no certificate or documen- 
tary proof IS required or given 

3. The Oath of Allegiance 

The oath of allegiance to be takisi in 8outh Africa is as follows 
I, A B swror by Almig?)ty Oorl (Imt 1 will bo faithful and bear true 
allegiance to His Mujesty, King (•('oigr, Ina Heirs and SuooessoTS, 
according to law * 

‘ Act 18 of 1026, Tliirtl Mchniiilt t'f llic form of oath to be taken by 
membeta of patliament in the uiluMha Ibhi 1«» Part HI of this book 
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Persons who become naturahzed or who enter on certain 
offices are inquired by law to take the oath of allegiance or to 
make an affirmation or declaration in lieu of an oath in the 
manner provided "But the taking of the statutory oath does 
not add to the natural duty of a British subject, for m .ill 
cases he is bound in aUegiance to the King as though he had 
taken the oath This allegiance is not owed to the govemnicnt, 
nor to the governor-general, but to the crown as represented by 
the King ‘I will be faithful and bear true allegiance to Bis 
Majesty King George, his heirs and successors according to lav ’ 
The common allegiance of all subjects of His BritanniL ^lajcbtj 
to a single sovereign is the sole l^al bond of the Empire This 
common allegiance normally carries with it also a oominun 
nationohty , for all persons who were bom or naturahzetl v ithiii 
the King’s dommions are deemed British subjecte But thrv 
may be nationals also of a particular dominion But this double 
nationality does not affect the common allegiance 

4. How UiUoa Nationality is Lost 
Nationahty is lost by foreign natuiahzation, by a dcclauitioit 
of alienage, by naturalized subjects divestmg themselves of 
their status, and by the muu^r revokmg a oertiffcatc of 
naturalization Where any British subject ceases to bo o Biiti^h 
subject, he is not thereby discharged from any obligation, duty, 
or liabihty m respect of any act done before he ceases to be a 
British subject Only the revocation of certificates of naturalisa- 
tion requires to be discussed The British Nationality in the 
Union and Naturalization and Stotua of Aliens Act, No IK of 
1926, provides that any certificate of naturalization grantoil 
under the act may be revoked by the minister if the perboii to 
whom it was granted is convicted of havmg obtained huch 
certificate by ^ud or false representation, of high ti'eason, 
enmen laesae maiesUUis, sedition or pubhc violence, or of Imi^ing, 
durmg any war in winch His Majesty is engaged, unlawfully 
traded or communicated with the enemy or with a subject of 
an enemy state or been engaged m or associated vuth any 
business which was to his knowledge carried on m such manncj 
as to assist the enemy in such war , and a certificate of naturali- 
zation may also be revoked if any person has, uathin five veara 
of the date of the grant of the certificate, been sentenced by any 
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court m Hifl Majesty’s dominions or m the Mandated Territory 
of South-West Africa to imp^sonment for a term of not less 
than twelve months or to a fine of not leas than one hundred 
pounds, or has, smee the date of the grant of the certificate, 
been for a peiiod of not less than seven j^ears ordinarily resident 
out of His Majestj ’s dommions or the Mandated Territory of 
South-West Africa otherw ise than as a repi*C8entativc of a British 
subject, firm, or coiiiptiii\ caii^Tiig on business, or on mstitution 
established m His MajostvS doiumions, or in the seivice of the 
crown, and has not inamtiimed substantial connexion with His 
Majesty’s dominions, oi icmauis accordmg to the law of a state 
at war with His ^lajost}' a snlijcct of that state 
A certihcate of naturalization granted in some ol^er part of 
Hib Majesty’s dommums and held by a x^rson resident in the 
Union, may be revoked with the concuirencc of the government 
of that part of His Majesty s dominions m which the certificate 
was granted A\'here a ceitiiicato of naturalization is revoked, 
the mmister may oidci that the wife and mmor children of the 
person whose ceiiifioate is revokwl shall cease to be British 
subjects, and such poiaoiis shall thereupon become ahens , but, 
except where the mimstei so directh, the nationality of the wife 
and mmor children of the jKirson whoso oeHificato is revoked 
shall not be affected by the revocation, and they remain Bntish 
subjects 


5 Immigration 

By the Immigrants’ Regulation Act, No 22 of 1913, the 
immig ration dexmitment of the Umon is omi>owered to regulate 
the entry of immigiants, and certain classes of persons denomi- 
nated proh%bited imviuj} may be excluded fiom the country , 

or their residence may 1x5 cucumsciibod as to time and in other 
resjiectB Amongst such cla^i'^es me persons who have been con- 
victed of serious ciimc jjcisons who die insane, diseased, includ- 
ing those who suHei fiom tubeiculosis, oi who dxe otherwise 
physically afflicted Peraons hkcly to become a pubhc charge, 
and m some cases illiterate persons, are also regarded as pro- 
hibited immigrants, while by section 4 (1) (a) of the act the 
minister of the interior is empowered to deem as prohibited 
vmmxgraids persons, or classes of jiersonB, whose presence for 
economic or certain othez reasons is undesirable This section 
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has been applied by the miniBter to Asiatics as a whole^ and has 

been declared valid by the coiirts *■ 

The immigration appeal boards have been established to deal 
with appeals from decisions of immigration officei-s restricting 
or arresting alleged prohibited immigrante They consist of 
three or more persons, presided over by a magistrate, and the 
decisions of the board are by the Act, to this extent final, that 
no court of law m the Umon n^y, except upon a question of 
law re&eived by a board, have any jurisdiction to review, quash, 
reverse, interdict, or otherwise interfere with any piocecdmgs, 
act, Older, or warrant of the minister, a board, an immigiation 
officer or a master, had, done, or issued under this Act and 
relating to the restriction or detention, or to the removal fioni 
the Union or any provmce, of a person nho is being dealt uith 
as a prohibited immigrant 

Prohibited immigrants are unable to obtain hcences foi the 
carrying on of any business or calling m the Union, and maj be 
severely pumshed if found witiun the Union 

Under the provisions of the Immigration Quota Act, 19*10, »i 
person bom m any country not mentioned in the Schedule to the 
Act (known as non-scheduled countries) may not enter the Union 
for permanent residence, unless he is in possession of a permit to 
enter, issued by the presenbed officer, ^ ho is the secretai y foi the 
mtenor The scheduled countni^ aie thetcmtoiies compnM'd 
within the British Commonwealth of Kations, Austria, Belgium, 
Denmark, France, Germany, Holland, Italy, Norway, Portugal, 
Spain, Sweden, Switzerland, and the United States of Amciica 

Persons born in any colony ox dependency of any oounti> aie 
deemed to have been, bom m that country, and persons bom ui 
a mandatory territory arc deemed to have been boin in that 
country m which was vested the sovereignty over that toinloi\ 
on July 1, 1914 The wife and minor children of any person aio 
deemed to have been bom in the same country as that pci son 
Not more than fifty persons (men, women, and children) boin 
in any non-schcduled country are permitted to enter the Umon 
m any one calendar year 

Under the regulations issued under the Act, preference for 
admission under a quota is given in the following order (a) to 
the wife and mmor unmamed children of a person permanently 
^ Eexy Foc/sha, (1023] AD 281 
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and lawfully resident m tlie tJmon, (6) to a person skilled m 
agriculture or mduatiy and his wife and minor children (c) to 
a person who is not likely to pursue a calling in which a sufficient 
number of persons is alieady engaged in the Union to meet the 
requirements of its inhabitants , and (d) to a person who, m the 
opimon of the prescribed officer, is likely to be readily assimi- 
lated m the population of the Union 

In addition to the quota of fifty persons for each non- 
Bcheduled countiy, the Immigiants’ Selection Board, appomted 
for the purpose, mav permit the entry m any one calendar year 
of any pciwon born m a non-scheduled country, notwithstandmg 
that the quota of fifty persons for that country is complete, 
provided that in the aggregate for aU non-scheduled countries 
the number of 1,000 2 )eisons is not exceeded A person admitted 
under the unallotted quota must be ' (a) of good character , (6) m 
the opimon of the Boaid likely to become assimilated m the 
population and become a desirable citizen , (c) not likely to be 
harmful to the economic and mdustnal welfare of the Union , 
(d) m the opimon of the l^ard not likely to pursue a calling in 
wiuch a sufficient numbci of jicrsons is already engaged in the 
Union to meet the requirements of its inhabitants , or (e) the 
wife 01 minor child, or a destitute or aged parent or grandparent 
of a person permanently and lawfully resident m the Umon who 
IS able, and undertake^) to mamtam bun or her 

Of the unallotted quota of 1,000, the number of 760 is reserved 
for the wives and miiioi cbildien of persons, who wrere at May 1, 
1930, permanently and lawfully resident m the Union 
Persons domiciled in the Umon, or those who lawfully entered 
the Union pnoi to ila\ 1, 1030, for permanent residence 
therein, and persons who are Union nationals m terms of the 
Umon Nationality and Flags Act, 1927, are exempt from the 
provisions of the Act lelnliug t<» uclmission under the quota 
Persons from non-sdiedulcd ecmntiies may be admitted for 
temporary puipose^ undei conditions laid down in the regula- 
tions The provisions of the Quota Act, 1930, are m addition to 
and not m substitution of the immigrants’ Regulation Act, 1913 

6 The Position of Asiatics 

Under the Immigrants’ Iteguiation Act, 1913 (which is apph- 
cable to all classes and races), Asiatics, with the exception of 
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Wives and children of domiciled relatives, are prohibited from 
ciiteiing the Union, not eo nomtne, but under a certificate of the 
minister issued in terms of section 4 (1) (a) of the Act The pro- 
visions of the Act also restnct the movements of Asiatics to the 
provmce m which they are resident In certain areas of the 
Union, Asiatics may not own land nor may they occupy fixed 
property 

The Asiatic question in the Umon has an imperial context, 
to which brief reference may hene be made The Imi>eTial Con- 
ference of 1017 accepted the pnnciplo of reciprocity of treat- 
ment between India and the British domimons in the mattei of 
immigration The conference of 1018 elaborated the principle 
and laid down that Indians edready permanently domiciled ni 
the other British countries should be allowed on certain condi- 
tions to brmg m their wives and minor children At the Imx>eiial 
Conference held m 1021, the position of Indians in the Biitish 
Umpire was further discussed, and a resolution was pabbod 
which, while approvmg the resolution of the 1918 conference 
on the subject, expressed the opinion that in the interests of the 
sohdanty of the British Commonwealth it was desirable that 
the nghts of the British Indians to citizenship should be iccog- 
mzed This resolution was not accepted by the South Afnonn 
representatives, and the Indian delegates expressed the hope 
that by negotiation between the governments of India and 
the Union the objections of the latter could be overcome The 
question was again raised at the confcionce of 1923, vhen the 
Indian representatives made certain proposals with a view to 
giving effect to the pobey laid down in 1921 In the case of tlie 
Umon, the suggestion was that the Union government should 
agree to the government of India sending an agent to South 
Africa who would protect Indian nationals there and act as an 
mtermediary between them and the Union authorities In 
rejecting the proposal, General Smuts on behalf of the Umon 
stated that he could hold out no hope of any further extension 
in the pohtical nghts of the Indians in South Afnca He defined 
the issue in the IJmon to be the question of economic competi- 
tion and not of race and colour, and declared that the white 
community m South Africa felt that the whole question of the 
continuance of western civilization in that country was involved 
m this issue. 
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Consequent upon a proposal in lfi2G to introduce into tlio 
house of assembly the Areas Jiesa-vation and Immigration and 
JRegtstratwn {Further Pwvision) Bt!l, a deputation from India 
arrived m the XJmon to study at first hand certain aspects of 
the Indian population problems This deputation was followed 
by a return visit to India of a parliamentary deputation from 
the Umon government As a result of the investigations of these 
deputations, the governments of India and of the Umon arranged 
for a meeting in the Union of a further delegation from India 
to explore every possible avenue in order to arrive at a satis- 
factory solution of the Indian problem 

The Indian delegation assembled in conference with the 
parliamentary deputation in Capetown on December 17, 1926 
At thifl session the contentious differences were discussed by the 
delegates freely and openl> and ui a spint of determination to 
find a satisfactory solution of the outstanding difficulties At 
the close of the conference the delegates were able to recommend 
the following articles, which were unhesitatingly approved of 
by the respective governments a basis of agreement 

(1) Both governments reaffirm their reoogmtion of the right 
of South Africa to use all just and legitimate means for 
the maintenance of wo'»tem standards of life, 

(2) The Union government lecognizes that Indians domiciled 
m the Umon, who are prepared to conform to western 
standards of life, should bo enabled to do so , 

(3) For those Indians in the Umon who may desire to avail 
themselves of it, the Union government will organize a 
a scheme of assisted emigration to India or other countries 
where western standards dre not required Union domicile 
would bo lost after throe years’ continuous absence from 
the Umon in agi cement with the proposed provision of 
the law relatmg to domicile, which would be of general 
apphcation ^ Emigrants undei the Assisted Emigration 
Scheme, who desire to return to the Umon within three 
years, will be allowed to do so only on refund to the Umon 
government of the cost of the assistance received by them , 

* See Immigration and Indian Relief (Further Provision) Act, No 37 of 
1927 This act provides that domicUo m the Umon shall be deemed lost by an 
Asiatic if he absents himsolf from the Umon and does not re-enter the Umon 
within three years from the date of departure therefrom — section 10 
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(4) The goyemment of Izidm recognizes its obhgation to look 
after such emigrants on their amyal in India , 

(5) The admission into the Union of the wives and minor 
childi’en of India na permanently' domiciled m the Union 
wiU be regulated by Paragraph 3 of Besolution XXI of 
the Imperial Conference 1918 , 

(6) In the expectation that the difficulties with which the 
Union has been confronted will be materially lessened 
by the agreement which has now happily been reached 
between the two governmente, and m order that the agicc- 
ment may come mto operation under the most favourable 
auspices and have a fair trial, the Government of the 
Union of South Africa has decided not to proceed further 
with the Areas Beservaiion and Jmmtgraiton and Ilegisfra- 
tum (Further Prov%s%on) BtU , 

(7) The two governments agreed to watch the working of 
the agreement now reached and to exchange views fioui 
time to time as to any changes that experience nidv 
suggest , 

(8) The government of the Union of South Africa requested 
the government of India to appoint an agent in the Uiuon 
m order to secure continuous and effective co>(>pei>ition 
between the two governments 

An agent'general for the government of India in the Union 
was thereafter appointed, and the Areas Beserwhon uwl 
Imm%graixon and Regtatration (Further Provision) Bill WiW 
dropped 

In accordance with paragraph 7 of tlic Capetown ngreemenl 
delegates of the two countries met again in 1932 to exchangt* 
vieivs on the working of tho agreement Both govcmnicnt& con- 
sidered that the agreement had been a powerful influence in 
fostenng fnendly relations between them It was iccognizcd 
that the possibilities of the Umon’s scheme of assisted emigia- 
tion to India were almost exhausted as more than 80 per cent 
of the Indian population of the Umon were South Afncan boni 
The two governments agreed to explore the possibihties of a 
colonization scheme for settlmg Indians in South Africa, both 
South African bom and Indi^ bom, m other countries Xo 
other modifications of the agreement were considered necessary 
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7. Deportetiofi 

Any person not bom in the Union who has been sentenced to 
imprisonment for a oontravcntion against certain offences undei 
the gammg and immorahty la\\t» contained in the schedule of 
the Immigrants’ Regulation Act, 1913, or uho has been con- 
victed of selbng liquor to a non-European, or of sellmg habit- 
forming drugs, or of being m pc^ession, without licence, of 
unwrought precious metals oi uncut precious stones, or has aided 
and abetted the commission of an offence agamst the immigration 
laws, or who has contravened tho Immorahty Act, 1027, may in 
the discretion of the miiiiertci be removed from the Union ^ The 
Insolvency Act, 1019, Amcndm^t Act, 1926, makes persons not 
bom m the Union liable to ^portation if convicted for any 
offence under the Insolvencv Acte , and the Riotous Assembhes 
(Amendment) Act, 1930, and the Native Administration Act, 
1927, make persona convicted under their provisions similarly 
hable for deportation 

8. Flags of the Union 

The Union Nationality and Flogs Act, No 40 of 1927, 
provides that the flags of Union are to be (a) the Umon Jack, 
to denote the association of the Union with the other members 
of the group of nations constituting the Bntish Commonwealth 
of Nations, and (6) a national flag of the Union The design of 
the National Flag of tho Union is declared to be three horizontal 
stripes of equal vidlh fiom top to bottom, orange, white, blue , 
m the centre of the ^^hltc stiijie the old Orange Free State flag 
hanging vertically , spi cad in full, w ith the Umon J ack adjoining 
horizontally spivnd in full tuwaids the x>ole, and the old Trans- 
vaal Yierlleur adjoining hoiizontdUv spicad in full away from 
the pole, equidistant fioin the margins of the white stripe The 
flags shall all be of the same size, .ind their shape shall be 
proportionally the same as the National flag, and the width of 
each equal to onc-third of tho width of tho white stnpe The 
Umon Jack must be flown with the National flag from the 
houses of parliament and fjoni the pnncipal government build- 
ings in the capitals of the Union and of the provmces, at the 


^ Sc< turn 4 of \t t liS of 1031 
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Union ports, and on goyemment offices abioad, and at such 
places in the Union as the goyemment maj determine The 
goyemor-gcneial may by regulation fix the manner in which the 
flags may be flown on the high seas or for special purposes or 
occasiozis 
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ACTIONS BY AND AGAINST THE GOVERNMENT 
AND ITS SERVANTS 

1. Actions by and against the Union Government 
In England, as a gencidl rule, whenever a person seeks redress 
against the goveinmcnt in a civil matter, he has to proceed by 
way of petition of light A petition of right is the process by 
which property of any kind, including money or damages for 
breach of contiact, is recoveied horn the crown But since the 
King can neither do noi authorize a wong, a petition of right 
will not he for damages for a tort alleged to have been committed 
either by the ciov n or bv a servant of the crown acting on the 
crown’s authority The pi oper remedy in such a case is by action 
agamst the person who committed the alleged tort, since, as the 
crown cannot authoiize a WTong, it follows that a servant of the 
crown cannot plead the crown’s authority m his defence 
In South Africa the whoio position u legulated by statute, 
and the proceduio by wav of petition of nght, as well as the 
doctrine that ‘tbe King can do no wrong*, is unknown The 
Umon parliament commenced its legislative existence by passing 
the Crown Liabilities Act, No 1 of 1010 This Act provided 
that 

2 Any claim agnln^t 5r.ijosl\ in Uis flovomment of thn Union 
which would, if that cUum liad ail'll! against a hubjOLt, be tho 
ground of an action m nn\ iuini>rt<>nt couil, aliall bo cogmzablo 
by any such coin t , w In (hot the claim anscs or has anson out of any 
contract fawtlu''(j (.ntennf mio on liobaif of tho Grown or out of any 
wrong comiTiittcfl bv any i\ant of the Crown acting in his capa- 
city and within thi* scope of hi<« authority ns huch servant 

Fro\ uled tliat nothing hi icin contained hhall be construed as 
affecting tho provisioiib of any Inw wliicli limits the liability of tho 
Crown or the GovciTunont or any departmont thereof in respeot of 
any act or omission of its scriants or which prescribes specified 
penods within which a churn shall be mode in lospcct of any such 
liabihty or imposes conditions on tho institution of any action 
3. In any action or other proceedings wliicli are mstituted by virtue 
of section two, the plamtiff, tho applicant, or tho petitioner (as the 
case may be) may make tho lfoiif>ter of the department concerned 
nommal def^dant or rcbpondimt 
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4 No execution or attachment or process m the nature thereof shall 
be issued against the defendant or respondent in any such action or 
proccedmgs aforesaid or against the property of His Majesty, but 
the nominal defendant or respondent may cause to bo paid out nf 
the Consolidated Revenue fund, or if the action or proceedings be 
instituted against the Minister of Railways and Harbours, out of 
the Railway and Harbour Fund, such sum of money as mn\ , b> n 
judgment or order of the oourt, be awarded to the Plaintiff tlu' 
applicant, or the petitioner (as the case may be) 

The Crown Liabilities Act does not create any new liabilities 
Before union each of the four colonies had statutes goyeiiiing 
the habihty of the crown for the WTongs of its servantu, anrl 
these statutes employed language almost identical i\ith the 
Union act Where claams against the crown, therefore, did not 
exist before the passing of the Union act, they did not eunie 
into being as a result of the passing of tho act What tlic act 
did was to give the courts of tho Umon junsdiction to hoai and 
determine actions against the crown in cases m which siniilsi 
causes of action could ground claims against individuals ^ 

Actions may be brought m tho supreme couit, as well as m 
the magistrates’ courts, according to the limit of junsdioiion 
governing each particular court, ^ and tho crown may also be 
sued tn forma pauperis^ It is not noccssar\ that tho claim be 
for damages only A declaration of right or a mondatorv' intoi - 
diet may be granted against tho government * The goveinintiil 
may be sued for a refund of money paid to it undei a fraudidisit 
misrepresentation of one of its serv'onts ^ A civil servant ma^ 
sue for wrongful dismissal,® just as any person may sue foi 
breach of contract But torts and breaches of contract are not tho 
only grounds of claim In South Africa there exists that ancient 
oc^to de pauper%e, which cannot be classified under anv foim of 
negligence In the case of South Aft icon Ratlwat/s v Eduunh ‘ 
a pedestrian walking in a public street passed a mule belonging 
to the South African Railways, and was kicked and tlnown 
under a passing tram-car He recovered damages against the 

lledbrm Mumapalxtyv Mxmei^r oj Public [1 914] O P D 83 

^ JhiPleaaair {/mon <?(wernmen(, [1916] A D o7 

^ Jiaiyixeott v Mxmater of Juatxoe, [1913] T P D 327 

• MmiaterofFmancew ^or&erfon Jlfuavipa^ Council, [1914] A D 335 l''(iir 
V VnimQowmment,['\li\3i\C'P'D %\ifh\itaooBrawngcbweygJ3oaid\ 2 tliin>'tfr 
o/Z;an(/»,[igi3JEDL 386 

• Kharwa v Mtmaier of tho Intenor, [1912] N P D 441 

• Norton -v Union QooarnTMnt,\\92^\'NP'D 267 * [1030] A P 3 
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crown The mulo was perfectly docile and was asbumed to be 
accustomed to city noi«!es It was held that an ammal ^\hich is 
upset by such noises and injuies a pedestnan must be held to 
have acted from ‘invard excitement contrarj' to the nature of 
its kmd* If the pedcntnan hod provoked the animal, then it 
would have acted according to ite nature and retaliated, as 
teasing a docile dog might provoke a bite ^ Knowledge of the 
ferocity of an ammal if>, of course, an element in an action based 
on neghgence, but for the acho de pan^erie, ownership is the 
ground of Lability for injury* done 

Considerable difficulty has ansen m connexion with actions 
against the crown reason of the acts of members of the pohee 
force A member of the police force is not a servant of the 
crown , ho is independent of the crown, for he carries out duties 
which parhament and the law and not the crown commands 
him to carry out * 

In Unton Govemmenf v Tkorne^^ a native constable in the 
course of his duty had been mstiucted by a supenor officer to 
proceed to a certain place with a toolley and mules, and upon 
the road had negligently iim into and injured the plamtiff The 
crown was held liable in damages To take the case out of tiie 
Crown Liabjlitics Act, tlieic must be a lack of one or more of 
the essentials of the law' lelatmg to master and servant If a 
pohee officer pcrfnims a jnibhc duty, such as arresting a person 
under the dutip>> uhich the law imposes upon him, he acts 
independently of the ciown independently of any master But 
where a police ofhco acN in the course of his duties for his 
department, not imdci an uliligation which the onmmal law 
generally nnpoNcs wjvon V\in\ to wiept oSendera, or to prevent 
enmo or public di'.oidei he acts as a servant of the crown and 
the crown is liable for his toit*' A police officei may drive a van 
from one place to another it he causes injury, the crown is 
hable If, in driving tlie van, lie stops to arrest a person on 

* The cloctnno nf Mietihr >h not parf uf fho Romnn-Dutch law The habihty 

of the owner of a tnmo annual wbn li dore damage without provocation to a 
person lawfully at tlio piaie wh^to lir -was injured le absolute m South Africa 
O'GcUlagftan, A~ O v [lOJTJ A O 310 On the question of absolute 

habihty m Roman Dut( h Law , sou U tV An Inhvdttehon to Roman»DtUch 

Law (Oseford, 1931), p 334 iiiid mde 2. 

* BeeLau/ordv Mifr/ft/i of D A Company 

V Cneibmore, [1931] A II 107, ' 6‘ A R , [1018] W L D 42 

» [1930] A D 47 



176 THE EXECUTIVE GOVERNMENT 

reasonable grounds, the crown is not liable for any wrongful 
arrest In the first instance he is acting on departmental duty 
under departmental mstructions , in the second instance he is 
acting independently, carrying out the duties of a pohee officer 
under the law Prvma facxe. he may be a servant of the ero'wn, 
but when acting under the general provisions of the cnnunal 
law, he IS a servant of the law 

Another case which illuslrates the distinction is Lawne v 
Vnvm Government ^ In that case the plaintiff was arrested while 
driving a motor-car, and the car was detamed by the police for 
safe custody While the arrest was carried out by the pohee 
under statutory duties, the detention of the car was not part 
of the arrest In detaimng the car the legal relationship of the 
pohee to the owner of the car was for all practical purposes that 
of negotiorum geafor The crown was therefore held liable for 
damage to the car owing to the neghgence of the pohee in failing 
to look after it properly 

All actions against the crown must be brought i^ithin statu- 
tory time Most of the statutes jugulating the conduct of oificidK 
of the government contam provisions himting the time within 
which actions must be brought The time limit is usually six 
months 

Though the Union government, as such, mstead of the mmistei 
at the head of a department, may be cited as the defendant oi 
respondent,* it is proper to cite the mimstor of the department 
concerned as the nommal defendant * An official subordinate 
to the mimster should not be cited * Nor should the governor- 
general be cited, even though the subject-matter of the action 
concerns a native tribe, over which the governor-general is 
paramount chief, being such over all the native tnbes * 

2 Actions by and against the Provincial Administrations 
There is considerable difficulty m determmmg who the light 
plaintiff or defendant would be in an action m which the pro- 

1 [1930] TP D 402 

^ Maiavfv Union OovemmerU, [1011] T P D 127,132 
’ MiniAler of Railmya v Johanne^rg Mvnicxpaixty, [1012] A D 506 
* Paul and Mttr-v Po^maattTlhmdw,2'P'K f 79 , though the cornmnsioueT 
of customs, the commiaaioner of inland ro\onue, and the public debt cuinmis 
sioners may, by statute, aue and be sued as euoh 
^ Ex parte Mathxbe, [1923] T P D 4S2 
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vmcial administration is involved The South Afnca Act is not 
at all clear on this pomt It provides merely that 

68 In each pioMnce there f>ha11 bo a chief executive officer appointed 
by the Govemor-GenoraNm-CoanoiU who £>hall bo staled tho 
adminietralor of tho provmco, and in whose name all executive 
acts relating to pro^’incial affairs therein shall be done 

The section suggests that tiie right person to sue and be 
sued is the administrator m his official capacity , smeo umon, 
however, actions have been instituted against the 'Provincial 
Administration of the Transvaal* or ‘the Cape *, &c , as the case 
may be There is no legal foundation for such a course of pro- 
cedure or citation 

This topic has been dealt with in this chapter for reasons of 
oonvemence The action against the provmcial administration 
16 not an action against the crown The provincial administra- 
tion is not part of Hia Majesty’s government in the Union , m 
this respect it is similar to a local government body 

3. The Civil Liability of Public Officers 

A distmotion is to be drawn between the civil habihty of the 
crown for the acts of its seivauts, and tho personal habihty of 
servants of the crown actmg in the course of their duties Up 
to now we have dealt w ith actions against the crown and the 
provmcial adTnmwtrationfl Wc now propose to deal with 
actions against public servants m their mdividual capacity 

Where a pcison acts as a servant of tho crown and does 
damage by a wrongful act w hilc acting within the scope of his 
authority, the crown is liable for his wrongful act If a servant 
commits a breach of his duty, that is, goes beyond his jurfsdio- 
tion or omits to cany out his» duties, the crown, generally, may 
not be sued, and the peiHon who has suffered damage must 
proceed against the individual servant The remedy against the 
crown IS barred where a person does not act within the scope 
of his duty, and this is esjicciallv so when the duties of a pubhc 
servant are clearly laid dowm by law But as long as the acts 
of a servant come within the scope of his authority, no matter 
how neghgently or wrongfully he acts, the crown, as master, 
is liable for its servants’ wiongs under the Crown Liabihties 
Act, No 1 of 1910 The doctrine of 'the Kmg can do no wrong* 

ff 
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has no apphoaiaon in South Afnca hy reason of the provisions 

of the Crown Liabilities Act, 1910 

As far as executive officers of the government are concenicd 
a distinction is made according to the nature of the relation'^hi]) 
between them and the persons complainmg of their acts Tf a 
pubhc officer owes a specffieally defined duty to a particulai 
person, and as a direct result of a breach of that duty damage 
ensues to that particular person, he is liable for the damage 
which he has caused by his derehction of duty, m the absence of 
any provision to the contrary The case of Cape of Good Hope 
Bank V Fischer illustrates the above pimciple and a quotation 
from the judgment of de Vilhers C J is instructive not onl\ 
on the legal principle, but cd the manner m which the couits go 
hack to the old authorities for the law DeViIhersCJ saj-s 
‘The conveyance of land was alwaj^ a ceremonious proceeding m tlic 
different provmces of the Neth(vlantls, and, in this respect, bnio a 
close resemblance to the manc%p<Uio of tlio old Koman Law Tho Jurlgi* 
was thero to add to the solemnity of tho occasion, but tho mmintiTiiil 
act of recordmg the transfer was performed by on independent oflieer, 
who is generally referred to m the text books aa the actuarma In tliu 
year 1680, if not before, it was doomed advisable that all mortgago boniU 
should be regustcred m the same way as transfer decd'4 had pic\ jou'^h 
been registered, and that the acknowledgement of debt should be iiiciik 
m solemn form before a Judge or Magistrate I can find no nuthorit> 
for the contention that such a Judge or Magistrate would ha\o been 
liable for any loss occasioned by mistakes made by him in good faith 
in tho performance of hie duties Tho Registrar of Deeds is ontru'itLil 
with tho formal duties formerly performed by judicial olficcrs, but his 
ohiof duties are of a numsteriaJ nature, and consist in registering di'CcU 
and bonds duly passed before bun, exercising supervision over tho suhoi- 
dmate officials of his department and generally performing tho functions 
which, m the Netherlands, hod appertained to the so-callod actuurj 
Now, I quite concur m the view that our system of registration woiilrl bi 
worse than useless, for it would be actually misleading, if the Registrar 
were not kept to a strict performance of his dutios, and were allov c'd to 
shelter himself behmd his judicial immunity when sued for a loss arising 
clearly and directly from a broach of his ministerial dutios If, thoK Iok', 
a properly executed mortgage bond liad been passed before him, and is 
prestmted to him for registration, it is his duty to register it m tho man- 
ner required by law, and if he faiU m this duty he is liable to tho mort- 
gagee for any damages occasioned by his loss of preference A caso in 
point is reported by Sando to have been decided by the High Court of 
Fnesland, on appeal from theComznissary’sCourt ^ It appeorsthat bonds 

^ 4 S C , at p 374 

* Laquart v Jana, DeoaioiiB of the high court of Fnoelond, 3 12 
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passed in the town of Bohwacrd were required to be registered by the town 
clerk in the presence of a niagtstrate, and that bonds not so passed con- 
ferred no leg(d prefeiencc The town clerk, having registered n certain 
bond m the absence of a magistrate, wos held liable to the mortgagee for 
damages occasioned by Ins bond ]m\ mg been postponed to n bond of later 
date duly registered in the presence of a magistrate This case is cited 
by Matthaeus * **If the Judge himself, or tho actuary, upon being ques- 
tioned, fraudulently {dolo mala) conceals a prior incumbrance, he is liable 
for the damages sustained bv the p^on imposed upon in an action m 
facUtm The action also lies if th< octuaiy has not made an ontry, or, as 
we term it, a registration, of a person’s mortgage ’* Tlio actuary hero 
mentioned stood in tho same position as tho town clerk m tho caso of 
Laquart v Jans, and was, therefore, qmto a diffcrmt person from the 
Judge or Magistraio before whmn tho solemn acknowledgcmont of dobt 
was mode Voct sajs upon the same subject ‘ ’Tf through the default 
or fraud {culpa tie! dolo) of the octuary a solemnity required for the 
validity of a general or sjxicial mortgage had been omitted, or tho 
actuary, upon being questioned, has declared tho property to be free 
from mcumbrance, whilst m fact a mortgage in favour of another had 
already been duly registered, and the creditor should on that account 
fail to obtam his right of preference, be would have an action tn factum 
for damages against tho actuary * It appears from both these authors 
that, m their tune, tho Aquiluin Law bad received an extension by analogy 
to a degree never permitted under the Roman Law The action %n factum 
was no longer eonflno<l to coses of doniego dono to corporeal property, 
but was extended to c\oiy kmd of loss sustamed by a person m conse- 
quence of the wrongful acts of another, and, thus extended, bore a 
curious analogy to the action on tho ease in English Law In the case 
of In re Carter? a dictum of Mcn/ics J is reported to the effect that, if 
the registration of the bond in tliot co'sc had been omitted to be mado, 
or hod not been raado in tlio fnim (nesenbed by law, the creditor would 
have an action for ilumtigi'H against the Registrar This dictum, m my 
opimon, embraces pcifccl h sound law The ^gistrar owed a duty to the 
creditor, who had odeanced liis mow v m consideiation of the bond, and 
his failure in this duty would Ihim* dimtly led to iho loss of tho ircijy 
profcrcnce which it was the object of llie bond to create But a person 
who has no interest wliate\er m u Ixind is not damnified by tho Rogis- 
strar’s omission to registiT it ’ 

It IS seen, therefore, that wheic the registrar owes a specific 
duty to a particular individual and contravenes that duty, m 
the absence of any other remedy defined by law, he will be hable 
in damages to the person who can piove damage by such act, 
but ho will not be so liable to a iicrson to whom he does not owe 
any such duty The fact that another remedy is provided m the 

^ de Autt I 19 80 ■ 20 1 11 

* 2 Mens 335 
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relevant statute tends to show that no hnbility to action was 

intended to be created against t^e public servant ^ 

Where the act complained of is done in the exercise of a 
discretion conferred by law, no action will he m the absence of 
malice or improper motive , the exercise of such a discretion is 
subject to the rules governing the exercise of quasi-judicial 
pow'ers ^ 

AVhere an ofideer is required by law to obey the decrees of a 
court of justice, no liabihty cem attach to him for any act done 
m obedience to such an order of court, but to obtain this pi o- 
tection he must prove strict obedience to the terms of a w rit oi 
a warrant vahd on the face thereof * Oflicei s need not cvainine 
the judicial act of the court whose servants they are, but nio 
bound to execute it and are therefore piotected by it But w here 
such officer, e g a shciiff or mes^^i^cr of court, fads to everiite 
a process entrusted to him, wall be liable for any (Unitige 
austamed also if he does an act not authonzed by his wnt oj 
warrant, or acts negligently * Special statutory piovision jiio- 
teots members of the pohoe force who act under the waiiantb 
of judges, magistrates or justices, even if the warrants ,iit 
illegal or invahd ® 

It 18 the duty of a public officei to exercise due vigilance and 
effective supervision over all subordinates in his depai’tinent 
He cannot excuse his own carelessness on the grounil that the 
government and ho himself hod unbounded confidence m hib 
subordinates , nor can he bo heard to say that more duties tluui 
he could reasonably be expected to ^lerfoim woie imjiosed upon 
him H he is given public moneys, he is liable for then sate 
custody or deposit , if, by reason of his negligence, any money 
is stolen, he must make good the loss ® 

^ Haarlioff's Triutee y Fnfi^tek, 11 SC 330 /ortlann\ Worcchlri 2ftiiini 
pahhj, 10 8 C ISO 

® Tranmaal Coal Owners' Aseoctalvm v Boaid oJ CotUiol, [1921] T 1* D U~ 

‘ Barnes v White, SBC 181 

* Louuf V F\fe,2 8C 65, lKeeil«v Amalf/amaled Agenctes, [1920] AD 318, 
Mulder V lAchtenburg Messenger, {1919) TTD 117 

” Section 29 of Police Act, H of 1912 

* Colonial Oovemnient \ Qreen, (1870) Bucli H, Colontal Oovetnmeni v 
Davison and oOiers, (1877} Buch 1 
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The parliament of the Union consists of the King, a Senate, and 
a House of Assembly ‘ The leg]^atiye power of the Umon ’ , the 
South Afnca Act declares, ‘shall be vested m the parhament 
of the Union, herem called Pailiamcnt, which ahull consist of 
the King, a Senate, and a House of Assembly ’ There are no 
exceptional circumstances as there may be in the Umted Kmg- 
dom under the provisions of tiio Parliament Act, 1911, when 
the concurrence of the uxi^ier house is not required for legislation 
The parhament of the Union is, m the accepted sense of the 
word, a thoroughly bi-camctal parhament, and the legislative 
power of the Union is defimtely vested m three organa, even 
though one of them may have formal efficacy only The enactmg 
clause of every statute of the Umon parhament runs thus 

BE JX EBACTEn b} th(' Kiiig'd Moat Excellent Majeely, the Senate, and 

the House of Assembly of the Umon of South Afnca, as follows 

It does not matter whether the statute is a private statute, 
an appropriation act, or any otl^i kind of act, the formula is 
always the same It doos not matter whether the act has been 
passed by both houses sitting together under sections 63 or 162 
of the South Afnca Act, for those sections specially provide that 
any act so passed ‘shall bo taken to have been duly passed by 
both Houses of Parliament ’ 

The South Africa Act, section 66, lays down that members 
of parhament shall receive an allowance of four hundred pounds 
per annum After various am^dments to section 56 of the 
Afri>sis A-ffi, tiie gwcOTHMg' tv? pudyaieat erf EMSshses 
of parhament is now to be found in the Payment of Members of 
Parliament Act, Xo 61 of 192b Each member of parliament 
now receives seven hundred ])oimds a year For every day he is 
absent from the house, he loses two pounds,^ except if he is 
attending a meetmg of any committee of the house of which he 
IB a member, or if be is ill, or if he has to attend a court of law 
(unless he be convicted while so attendmg the court on a criminal 
charge agamst himself) , or if his wife is senously ill or has died, 
and his absence is condoned by the committee on standmg rules 
^ Ab amended by euction 2 of Aot No 29 of 1938 
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and oiders of the assembly, Cft the sessional oommittee on 
standing orders of the senate (as the case may be) A member 
IS, however, allowed to be absent for fifteen days without penalty 
provided that such absence does not occur during a session at 
which the estimates of expenditure are considered Members 
receive their allowances m equal monthly instalments from the 
clerk of the house either of the senate or the assembly, payable 
out of the consohdated revenue fund 

It IS obligatory for every member of parliament to take the 
oath of allegiance , though every subject of the crown and evciy 
citizen of the state owes allegiance to the crown and loyalty to 
the ^tabhshed government, m the legal sense of the vord 
loyalty He may not endeavour to overthrow the government 
by force of arms, nor may be emke war against the government 
These are mherent duties owed to the state without the necessity 
of taking the oath of allegiance Nevertheless the South Afiiea 
Act contams provisions makmg it ohhgatory for members of the 
Union parliament to take the oath 

61 Every seoator and every membor of the House of Assembly shall, 
before taking hta seat, make and subsenbe before tho Go\ etnoi 
General, or by some person authorized by lum, on oath or afilnnu 
tion of allegiance m the following form 

Oath 

I, A B , do Bweai that I will be faithful and boor true allegiance to 
Hi8 Majosty King (or Her Majesty Queen-Wtere insert the nawe 
of the King or Queen for the time being as the case may be) '■ 
His (or Her) heirs and successors accoiding to law So iu'lp 
me God 

Affirmation 

I, A B , do solemnly and sincerely affirm and decloro that I will 
be faithful and bear truo allegtancc to His Majesty (ns ubuvi ) 
hoiis and successors according to law 

To be a member of the senate cames with it the custom of 
bemg addressed as senator , and members of the assembly have 
the right to place after their names the letters P ’ following 
British custom, though whether this right could be enforced 

^ As amended by section 7 of the Status of the Union Act, 1934 For the pre- 
\ lOUB form of oath, see section 01 of Appendix IV Fur definition, of heirs and 
successors * see section 0 of the Status of the Union Act, 1934, Appendi'C VI 11 
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legally it is difficult to aav It may be that the assembly can 
regulate the mattoi as part of its control over its own members ^ 
While the primary duty of paThament is undoubtedlv to make 
laws, it has other functions such as the criticism of matters of 
national importance and the conduct of ministers and public 
bodies It IS the high court of tho nation, the forum where the 
nation’s criticism is brought forward This criticism, however, 
has for its ultimate object the passmg of laws to remedy the 
faults or defects criticized, or to eject from office the ministers 
who have allowed these defects or faults to occur Members of 
parhament have the powerful weapon of being able to ask each 
mimster questions relating to matters withm the control of his 
department These questions may elicit information upon which 
a case may be founded to cause the downfall of a government 
by a direct motion of no confidence , and the knowledge that 
questions may be asked acts as a spur to ministers and to 
officials Parhament may also sit, by means of committees, as 
a non-]udicial court of inquiry, and iix certam matters parhsr 
ment is a court of justice It may receive the complamta of the 
people by means of petitions brought before the house by a 
member of the house, and on motion made to that effect the 
house may discuss the complamt, and, if necessary, l^slation 
may he introduced Such arc iJie varied functions of parliament 
— ^to legislate for a vast country, to conti ol the executive govern- 
ment, to hear the complaints of the people, and to redress their 
gnevonces To be equal to its task it needs the guidance of 

^ Membera of tho house of a&acmb]} urchI tu b(* clcHignuted by the letters 
*M.L A ' (member of the legislativu umcmbly) after their names But on ManJi 
21, 1930, the Union hnuso of aubcmbly adopted the following rocommendation 
by the eeasionsl committee of tho houm. (S C IS-^SO) ‘ Your Committee begs to 
report that it has hod under cun<uderatiun a proposal submitted to it through 
Mr Speaker by rcpropcntat t\ ob deputed for the purpose by tho Empire Farba* 
mentary Aasocution (South AfncA Bianrh) that the designation after the 
names of members of llio House of As^embty^ bo altered from L A ” to 
**M P ", with a sieu tn f.e( uniig n devignation idontieal with that applied to 
members of the Lower Houses of other Dommion Parliaments who arc eifiliated 
with the Association Tho lutlors "ML A" (which were used to describe 
members of the Lcgislatn o Aabcmbhes of throe Provmces prior to Umon as well 
as members of the lower House of the Farluuncnt of the Cape of Qood Hope) do 
not correctly represent the i^onhi "Member of tlie House of Assembly" whic^ 
appear m the South Africa Act, nml os }our Coimnittee is in accord with the 
views which were put to it in favour of the proposcxl change, it recommends 
that for the future mambers of tho Huuso bo ufRcially designated by the letters 
*‘M P J H H de Waal, Chdiimnn ’ 
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accomplislied Btatesmen. and an organization which will make 
fruitful tho wisdom and practical Imowlcdge of the ablest men 
of the generation Its history has been short but not without 
a record of eloquence, of statesmanship, and of generous sym- 
pathy with the people If there have been signs of narrowness 
of Yision, these have not been sufficient to dim the hope that the 
future holds forth a promise that the parhament of the Union 
will take its place among the great debatmg and legislative 
assemhhes of modem democracy 

There are some cnticisms to make with regard to the po^sition 
of the senate The effect of an upper house is to be uieasurecl 
neither by the number of biUs that it throws out, nor yet b}- tho 
number of amendments that it succeeds m making s 

wiU not if they can help it provoke a conflict between the tv o 
houses, and are very chary (ff asking the lower house to adopt 
proposals which they do not think can he earned through the 
upper Nearly all legislation is initiated by the government and 
not by members of either house apart from the government 
The mere existence, therefore, of a second chamber has a silent 
but powerful effect m tempering the proposals of the mmistr\ 
The fact is that a second chaml^r is required not as a check on 
tho action of the lower house, but upon the action of the govci n- 
ment for the time being It is for this reason that in practice a 
conference between representatives of the two houses is coin- 
paratively rare m South Afnca, whcie the same mmistei's can 
Bit and speak in the senate as well as in the asscmblv Tiie 
government always has its majonty m the lower house and 
there is generally a majority mthe uplier house which is mindful 
of ite tsue m The eeeend ehaahhe\ 

another function, quite uncontentious in character, the pieven- 
tion of errors made through haste It often makes a numboj of 
amendments which are accepted without demur, because thev 
are corrections of oversights m draftmg, and are recognized as 
improvements in the form of a biH Techmeal defects in legisla- 
tion arc apt to escape the attention of a popular houso absoibcd 
m a party struggle over the mam issue of a measure An uppei 
house may do useful work by concentratmg its attention on 
blemishes, many of which result from the process of amendment 
m the lower house There is also another function which ought 
to receive much more attention from the senate than it gcnei- 
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ally does, that is the introduction of measures which ai'e none 
the less necessary because they are non-partv and un'.ensational 
in character More cspeciallv it should devote itself to con- 
sohdatmg in compi'eliensive statntes matters whicli have been 
dealt wi^ by parhament at different times in a number of 
different laws A splendid opportumty for pubhc usefulness m 
this direction has been miss^, though the fault hes more with 
the government of the da> than with the senate A great deal 
of time might be saved in the lower house if certain bills were 
dealt with by the upper house first of all The government has 
the nght to appoint eight members to the uppor house, and it 
should arrange that a few more distingmshed lawyers should 
be members of the senate so that they can assist in pilotmg 
important non-party mcasums through the senate At least 
two members of the ministry should be senators in order to 
take charge of and originate government measures m the senate 
If more bills were oiiginated m the senate, the senate would 
not have to sit idle foi half the session and at the end of the 
session be mundated with bills from the assembly to which it 
can give but a cursory attenUon ^ 

In this part of the woik wo shall discuss first the constitution 
of the senate and the election and qualifications of senators 
Secondly, we shall (bbcass the constitution of the assembly, the 
legal quahfications of its members, the number and distribution 
of seats, the delimitation of electoral divisions, the franchise and 
elections We shall then study paihament at work, m the first 
place asscmbhng it, then dchciibing its organization, its rules 
of debate and proccduic, the method of dealmg with deadlocks 
and bills which require a special statutory procedure under the 
South Afnca Act, and the stcfis that are reqmred to ma^e a biU 
actual law As we go along we shall illustrate the discussion 
with practical fonns and extracts fiom the official debates of 
parliament so that somethnig may be obtained of that atmo- 
sphere which makes the proccedmgs of parliament so attractive 
to the onlooker, yet so difflcidt foi the mexpenenced to under- 
stand and appreciate Finally, we shall examine the powers and 
pnvil^es of parhament, not its legislative powers, for we have 
already dealt with them, but the powers which it possesses to 
enable it to preserve its dignity and authority 

^ See further on this topic Chapter XI 4 (ui) 
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THE SENATE 

1. The Constitution of the Senate 
The senate consists of forty members Eight are elected by each 
of the four provinces, and eight are nominated by the governoi- 
general-m-council, which means in effect, the prime minister 
Of the eight nommated senators, four arc selected on the ground 
mamly of their thorough acquamtance, by reason of thiMi 
official expenence or otherwise, with th© reasonable wants and 
wishes of the coloured races of South Africa A nominated sena- 
tor holds office for ten years &om the day he w as appointed, 
whether his appomtment is an ongmal one or one to fill .i 
vacancy which has occurred The elected senators of the fjri>t 
parliament of the Umon also hold office for ten yoais, but 
vacancies are filled for the remamder of the period only On the 
dissolution of the senate under the Senate Act, 1 920, all members 
whether elected or nominated, vacate their seats 
The senate reveals the only real element of federation in tlic 
constitution of the Union — ^that of cqit&l representation of the 
provinces There is a trace of federation m the hist constitution 
of the assembly, but this has almost disappeared Both dements, 
however, are so negligible that tiiey have had no effect on the 
politics of the Umon The reason for both was to endeavour to 
prevent the two smaller provmces from being steam-rollered 1)\ 
the lai^er provmces But the election of senators and meuibets 
of parliament has consistently been on party and not on ]nn' 
vincial Imes, and the greater provincial safeguaixl has l>e(‘n the 
provincial councils 


2. The Election of Senators 
The South Africa Act prescribes four methods of choosing 
senators (i) The first election took place by a jomt sitting of 
the two houses of the legislature m each colony before the da} 
appomted for the establishment of the Umon, but after the 
passmg of the act, that is, durmg the period between Scptcmhcj 
20, 1900, and May 31, 1910, (u) vacancies were filled by the 
provincial council of the provmce m which the vacancy oc- 
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ourred , (ui) after the first ten years and until parliament other- 
wise provides, senators shall be chosen by the members of the 
provmcial council of each provmce sittmg together v, ith mem- 
bers of the house of Jssembly elected for such province ^ 
Vacancies are filled bv the same iieraons, but a by-election may 
take place and be decided by postal votmg , (iv) Nomination by 
the govemor-general-in-council 

The method of electing senators is by proportional representa- 
tion, each voter having one traifflfcTable vote The first regula- 
tions govemuig tins proiiortional method of representation \^eTe 
drawn up by the delegates who w'cnt to England to assist in the 
p p pflin g of the South Africa Act, and were approved by the 
govemor-general-m-council They are based on the Tasmanian 
Act and on the hlumcipal Bepic^ntatioii Bill mtroduced mto 
the House of Lords in 1007 These regulations have been 
amended from time to time and are extremely compheated * 
After an election has taken place, the minister of the mtenor 
publishes tho names of the jicrsons elected and the provmce they 
represent, in tho Gazette 

^ The form of pro( Intnet ion kmcI js as fvlltma 

PROCLAM \TION 

Bv MAJOB-GFNrR\L niii. Bust op Atuz^dm , Oom^nob-Gekebai^ {etc) 
Whereas the Sonntc', (onetitutcd in tonne of eection 25 of the South Africa 
Act, 1909, liae hv m\ Pruilanintiun No 191 of tlie 19th August 1929 been 
dieeolvcd in teniiH <if tho Senate Act, 1926, And x’lhoroae it le e\podjODt to 
proceed to the election o! S^witors, N<m, therofore, under and by virtue of 
the powers anil autlioi it> vented m me by section 25 of the South Afnca Act, 
and Bub paragraph (2) of jwrngmph 2 and sub paragraph (!) of paragraph 6 
of the Regulations in regard to tho jomt efcction of Senators, published under 
Government Noticn No 20U of tiu Kth Novombor, 1920, as amended by 
Qovenunont Notice No 151 of the 2>tb January, 1D21, and as furtlier 
amended by Government Notice No 157t of tho I4th Septembor, 1028, 1 do 
hereby prnclaiin, ileclnit, iiikI make kivma aa followB — 

(1) Thattuidny tliemxUuUiv of tteptember, 1929, shall bo the day on which 
a sitting of all inetnbiiv of I)k Uuiixe of A><9einbly end the Provmcial 
Council within ill* meiiiiiigof luirngraph 1 the nforceaid Regulations 
shell be held m each Prov inro for the purpose of the election of Senators , 

(2) (Time of sitting ) 

(8) (Place of sitting — iiBuaUy the Provincial Council assembly chamber ) 

(4) (Ketuinmg Oflficora } 

ATiiixJKK, {Oov -Oen ) 

Dated Seal D V Malav, (Jfin of Intenor) 

* For regulations, see government noticra no 989 of 1910, November 29, 
1910, no 2011, November 8, 1920, no 15/5, January 25, 1921, no 1674, 
September 14, 1928 
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3. The Qualifications of Senators^ 

The qualifications of senators follow Cape Colony precedent ® 
The property qualification m the South Africa Act is worth 
noting 

S6 The quabficatioos of a senator shall be as follows 
He must 

(a) be not less than thirty years of age » 

(&) be qualified to be roistered as a voter for the election of 
members of the House of Assembly in one of the pro\ mcos 
(e) have resided for five j^ars within the hmits of the Union as 
wri(rf,iT>g at the time when he is elected or nominated, as the 
case may be , 

(d) be a person of European descent who has acquired Union 
nationahty whether (1) birth, or (2) by domicile as n 
Bntaah subject, or (3) by naturalization or oUierwisc m terms 
of Act No 40 of 1927, or of Act No 14 of 1932 > 

(e) in the case of an elected senator, be the registered owner of 
immovable property witbm the Umon of the value of not less 
than five hundred pounds over nnri above any special moit 
gages thereon 

For the purposes of this section, residence m, and pioix*rt^ 
situated withm, a Colony b^ore its incorporation in the Union 
shall be treated as residence in and property situated within tli(> 
Union 

' The duquakfications of eenators arc the same as the disqualiBLotions of 
members of the house of assembly See m/ra, Chapter X 1 (i) 

’ Seo mpra. Chapter 1 1 (ui) section 23 of the British North Amciua 
Act, 1867 

• The words 'Bntish subject’ which wero previously m tho South Africa A( I 
have been deleted and the words set out above substituted by section 6 of the 
Status of the Union Aot, 1934 
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1. The Constitution of the House of Assembly 
(i) The Qiiaiificatton of Members Every member of the house of 
assembly must be qualified to be an elector m one of the pro- 
vmces and must have been resident withm the limits of the 
Umon for five years before he or she w as elected He or she 
must also be a person of European descent who has acquired 
Umon nationahtv by birth oi by domicile as a British subject or 
by naturahaatiou or othem ise m terms of Act No 40 of 1927 or 
of Act No 14 of 1932^ If the election is contested, a candidate 
must be qualified on polling da\ if it is not contested, he or she 
must be qualified on nommation day , for it is on either of those 
days that he becomes a member of pai Uanicnt Thus, m a con- 
tested election, a man not a British subject was nommated, but 
before pollmg day he became a Briti^ subject His election 
was challenged by way of election petition, but the court held 
that he had been duly elected ^ A member of either house of 
parhament is incapable of being chosen as a member of the 
other house * 

Disqualifications from Ixjing elected are the same for both 
houses * Any person -who has been convicted of an offence for 
which that person has been sentenced to jmpnsonment without 
the option of a fine for a term of not less than twelve months 
(unless that person has received a free pardon, or unless such 
impnsonment has cxjnrcxl at least five years before the date of 
his election) cannot be elected to cither house The same rule 
applies to an unrehabilitalcd msolvoiit or a declared lunatic and 
to a person who holds an office of profit under the crown within 
the Umon A mmister of state for the Union, or a person in re- 
ceipt of a pension from the crown, or an officer or member of the 
army or navy on retired or half pay, or a member of the mihtary 

^ Section 44 of the South Africa Act. as read with Act 15 of 1018 and section 
3 of Act 16 of 1930, end section 6 of the Status of the Union Act, 1934 

* Van Deventer V 0<wr, [I92>]TPU 82 

* Section 52 of the South Africa Art 

* Section 63 of tho South Afiica Act, ns aroonded by Act 10 of 1016, Act 23 
of 1020, Act 12 of 1018, ami Act 11 of 1920 
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or naval forces of the Union whose services are not wholly 
employed by the Umon, does not fall withm the category of pei - 
sons holding ofdces of profit under the crown On the other hand, 
a member of a provmciol executive committee falls withm the 
category, for the office is not one especially excluded by section 
53 of the South Africa Act^ If any member of parliament 
becomes subject to any of the disabilities above mentioned, or 
ceases to be qualified aa required by law, or fails for a w hole 
ordinary session of parbament to attend without the special 
leave of his house, or resigns, his seat becomes vacant ^ If anv 
person Bits m parliament when he ought reasonably to know 
that he is disquahfied from bemg a member, he is liable to a 
penalty of one hundred pounds for each day he sits or votes ® 
(ii) The Number and IhatnhvXion of Seats In the composition 
of the first house of assembly the prmciple of provincial rcpi e- 
sentation was largely followed, though not by any means to the 
same extent as m the senate The members were not dibtnbutcd 
on a umform basis throughout the Union, but a certain arbiti ar\ 
number was allotted to each province Section 33 of the South 
Africa Act declared that the number of membors to bo cleotc'd 
in each province was to be 


Cape of Good Hope 

61 

Natal 

17 

Transvaal 

36 

Orange Free State 

17 

Total 

121 


The basis of this distribution of seats is to be found m sec- 
tion 34 of the South Africa Act The number of Kuropean male 
adults as ascertained in the 1904 census m each oolonj was 
taken to be 


For the Capo of Good Hope 

167,546 

For Natal 

34,784 

For tho Transvaal 

106,493 

For the Orange Free State 

41,014 

Total 

349,837 


This meant that the assembly represented the male white 
adults m the Umon (on the basis of the 1904 figures) in the 
^ Ex parte van der Afeme, [1916] O P P 26 

* Section 54 of the South Afnca Act, a? amended by aections 49-')2 of Art 1 ] 
of 1026 ’ Section 56 of the South Afnes Act, see Act 10 of 1013 
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proportion of one mcmbci to 2,891 2 white male adults Accord- 
ing to this quota, an the South Africa Act termed the aveiago 
of male white adults i e^iresentcd m the Ciiion pailiament by 
each member, tlie lepic'sentalion of each piovince should have 
been 


CQp(' of (loixl Hnpr 

5R 

Niitnl 

12 

Transvaal 

37 

Orangp Froc St iti 

14 

Total 

121 


The Cape Proviiiee thus suffeied gnev'ousiv to the advantage 
of the two smaller pioiinces The imdei-repicsentation of the 
Cape becomes greatei ^\hell it is borne in mind that in that 
provmce the franchise m as exeiciHcd by a considerable number 
of coloiu-cd people 1’liev weie not taken into consideration 
when flxmg the quota Jiut by nniiung an arbitrary number of 
seats for each piovmcc, the feaia of the two smaller provinces 
were allayed, while the Tiansvaal did not wish to give the 
coloured voters of the C‘ape any groatei influence in parliament 
than it could help 

Prom the abo\o eonsideialions two impoitant featuies stand 
out clearly Fust the sepaiatc idcntit\ of the piovinoos is 
reoognwed The Union i»» di\ idwl into foui gi oops, each letmn- 
ing members of paihamcnl ni '>inglc-mem}jcj constituencies 
Prom this recognition of the puirmces and the undei-iepie- 
sentation of at least one of them, theie enieigC'' another peculiar- 
ity in our oleotornl si^steni 'Hie \ote ot a Natal lesident, for 
instance, simply bv riitne of bis i evidence in Xatnl, is of much 
more value than the vole of a lesidcnt in the Cape oi the 
Transvaal 

It was not intended, liowevei, that these anomahes should bo 
permanent They w eic sini])I\ ]uotectii e ilevices for the smaller 
provmces, to disappcai in tune but to icmniii for the first few 
difficult and more oi less cxpei inieutal veais ot Umon The act 
provides that no province may have its lopicscntation decreased 
until the total number of inciuberR of tlie house of assembly 
reaches 150, or until a pciiod of ten ^eals has elapsed after the 
establishment of the Union, whichever is the longer period 

This pi’ovision prcsup^Kisoh the incieasc of repiosontation in 
every province It w as seen that tw o pi ovinccs were considerably 

o 
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over-represented in the first assembly of the Union, and it 
will readily be inferred that increases m representation will go 
to the under-represented provinces first, and m that way the 
rcj)resentation of the provmc^ as well as the number of elect ois 
in each constituency throughout the Union will be hi ought 
gradually into a state of eqiuhbnum 

The method of increase is as follows In 1911, and evoiy five 
^'cars thereafter, a census of the Eurojieau population of the 
Union shall be token for the purposes of those piovisions of 
the South Afnca Act Every mcreabo in full quota ulllt^ in the 
population as compared witii tho 1<)04 census shall be com- 
pensated for by an increase in parliamentary icpicsentation 
provided that no additional meanber shall be allotted to am 
province until the male adult European population of tliat pn>- 
vmce exceeds the quota multiphcd by tho number of 11101111)01 s 
which that province has This proviso, then, ensures tli.it tin' 
increase in representation shall go hand jn hrind with a piorc 
of levelhng up — a stationary ropiesentation m tho smalloi jiio- 
vinoes until their representation becomes equal m value with 
tho representation in the other provinces, whioh, during tlint 
stagnation period for the smaller provinces, are stcadilv increas- 
ing then representation 

By this system the Cape stood to increase its leprebcnl.ition 
most rapidly , Natal w^ould, on the other hand, be the Inst to 
receive an additional memb^ of parliament The increase in 
population has not quite borne out these expectations, ns tlie 
subjoined table wall show, the population of the Transvnnl 
having mcreased most rapidly 


Census of 

Cape 

Nutal 

Tiansiaal 

Omugo 
Free titnle 

Tolitl 

1904 

51 

n 

3b 

17 

lil 

1911 

51 

17 

45 

17 

13U 

1918^ 

61 

17 

49 

17 

134 

1921 

51 

17 

50 

17 

n> 

1926 

58 

17 

55 

18 

148 

1931 

61 

16 

67 

16 

130 


As soon as the membership the assembly reaches 150 it 


^ Tho quinquonnial census was postponed on account of the Gi’cat Wai 
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shall not be further mrrenscfl without the sanction of pailiamcnt 
This sanction has not been given up to the present 

(ill) The Delimilaiion of JSfectmal Diotsion^ Constituencies 
are to be dehmited b\ a cuminission of judges The fiist delimi- 
tation. commission as Apiximted before the establishment of 
the Union, but after the passing of the South Africa Act It con- 
sisted of one judge fiom each colonv appointed bj^^ the respective 
govemors-in-council * Aftci the establishment of the Umon, and 
‘as soon as may be aftci cvci\ qumqucnnial census, the govemor- 
general-m-council shall apjiomt a commission consistmg of three 
judges of the supreme court of South Afiica to carry out any 
redivision which may have become necessaiv as between tho 
different electoral divisions m each province, and to provide for 
the allocation of the nuinlicr of mcmbeis to which such province 
may have hccomo entitled uutler the provisions of this Act’ * 
Thus, throughout, tho iccognition of provincial representation 
is maintained , and the fact that the connmssion confines its cal- 
culations andrediviflionsto provincial gioupings explains v> hy no 
constituency in the Union ever oveilaps piovmoial boundanes 

The pnnoiples on nhioh the dchmitation commission works 
arc set out in the South Afiica Act ® Each division may return 
only one member , and the number of eleotorH m each division 
of a province shall be, as neailv as may he’, equal We have 
already shown that the constituencies in the different provinces 
have an unequal niiinbo of electors , i e fewer electois are 
required for a con^tllllCIlcv m Natal than foi one in the Cape, 
the latter being (uudei the fust delimitation) considerably under- 
represented But in each piovincc, considered as a province, 
the electoral divisions '«hoidd contain almost equal numbers 
The duty of the commission, theiefoie is to obtain the average 
number of electois lequucd for each conhtituenoy in the pro- 
vince The commission Knows the total nunibei of electois in 
that province from the i eccntlv concluded census , it also knows 
the number of parhamentary loprcsontatives to be elected in 
that province by a calculation based on the quota for the Umon 

^ Section 38 of tho >South Aftica Art 

* Section 41 of theSoiith AfntftAcl ‘AsBoon (hb m text above) Act 
In Aw.'P i yiTig out such TCfliMBion nn<l allocation the roniniisfiion shall have the 
Mwift poweiB and protoed upon tin) horno pi innplcs as urr by this Act provided 
in regard to the onginal division ' 

' SeotiODS 30, 40, 42, and 4J uf the Soutli Africa Act 



196 PARLIAMENT 

which lemains constant, heing based on the 1904 census ^ Taking 
the total number of electors m that province, and dividing that 
number by the number of members of pailiamont to be elected 
foi the province, it arrives at the provincial quota The Soutli 
Afiica Act thus makes provision for t\» o quotas, a Union q uota, 
lAhich remains constant, and a provincial quota, which \cmos 
u ith the number of voters in the province The Union quota 
and the inciease in the number of seats in the piovinccs aic 
based on a male adult European quota, the piovincial quota 
IS based on electoral strength The following table shows the 
variation in provincial quotas 



Gape' 

Hfdar- 

Tmiwmal 

Omtuj' 
Fuf SUtO 

1910 

3,286 

2,040 

2,958 

2 413 

1911 

2,913 

1,729 

2.567 

2 342 

1918 

3,656 

1,939 

2,860 

2 703 

1921 

3,863 

2.03> 

2 824 

2 ,Ss| 

1926 

3,381 

2,269 

2,606 

2 641 

1931 

3.326 

2,832 

2,81)7 

1,14 6 


When the delimitation ooramiSHion has ascei tamed tliu quotiis 
foi tho provinces, it proceeds to divide the constituencies of each 
province in such a tv ay that each constituency has, ‘ us iieailv as 
may be an equal number of electors But, tvhilo talang the pi o- 
vincial quota of voters as the baeis of division the connnl^^^l()nol^ 
may, whenever they deem it necessary, clepait thcicfiom but 
in no COSO to any gi cater extent than 15 per cent more or 1 3 per 
cent less than the quota This margm has been given to tlic 

^ See Hupra, Cli*iptcr III, 1 

* Incliidmg (oluiuo'l \otcrh There arr no fuloimd \ntc‘rh m tho Tin>w\,i il 
and Onngol'zn fUato The hgiues roLituig to Tx?gisCpixHi \ofcrs at( (i-nioitn rl 
\ oters in brackets) 







Ojiiniff f f" 


Cape 

Ac/tof 


7'/ t/niinnl 


mil 

(21,021) 

20,100(201 appim ) 

116.nj« 

18 JOI 

ion 

131, 160 (24,317) 

30,708 ( 120 

) 

1 IS,1V» 

lO.TSI 

1021 

1)6,601 (41,072) 

24,041 (436 

) 

140, ISO 

40, UD 

1020 

167,164 (41,308) 

42,584(346 , 

) 

ni,S04 

40,267 


In 1931 tlic population wairanted an merrase in the numbci of inoinbris of 
till (I'Mmbly to iso, so that tho dilinntatton commission could apply M'ltioii 
34. (\) of tho South Africa Act, -ahich declares that tho quota in coih proMn(*t' 
shall as far oh possible bo identical tbrouffbout tho Union’ Tho dibpariU m 
tho prov iiieiel quotas shown in the text for tlu> yeai is luuiUy Mat i antrd 

‘ Tho provincial quotas m tho pro\mcial council elections for Uutal hikI 
Orango 1 ivo State arc about 700 lotcib loss for each division 
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commiBSioners so tha.ti they mav preseivp, as fai as posMble, 
existing electoral bounclaiies and give due coiisidciation to 
community or divcisitv of mterc^tN, niccins of coininunicatioii 
physical featuies of the coimtiv and tlic nptllslt^' and den«.lt^ 
of the population In a coimtiy of vast spaces it is desiiable 
that discretion be afforded to a dchmitation commission to make 
the country constituencies somewhat smallei than they should 
be accordmg to the number ot voteis m them even tliough such 
an arrangement has the etfuc-t ui grviTig the countn' inoie 
electoral power as agnin->t the town& 

2 The Fi^chUe 

The South Afiica Act made no attempt to settle the franchise 
problems of South Afiica It built a fiamewoik of a national 
government and it lott to the iutnie the eutabbshineiit of a 
uniform fiancbise tluoughoul the Union The qualifications of 
electors in each colony exislmg at the time of the e^tabhslunent 
of the Umon wcie declaied to be the qualifications necessary 
to entitle pei&ons in the ooncsjxmdmg inovinces to vote for the 
election of nicnibers of the house of assembly ^ Parliament has 
the libert}' if it so desues, to atnend tlio fiancbiso laws of the 
Union, but no such ainerulment shall icmove coloured electors 
from franchise eligibility imlcss tw o-tlui dh of the total number 
of both hou&cs of pnihaiiicut sitting together agree to the tlnrd 
readmg of sucli aiueiKlineiit - This fnifeguaid is contained in 
section 35 of the South Aiuca Act * 

35 (3) PaihiUucnt in»n bv la-n piiNCiilx* tin* cjimlificntions winch 
bhall be ncpc'.'.oiN To cniitli to \ote at IJio election of 

mcmbei-s of Ihi Houm.* ol AsM.mbl\, but no such law bliall dis- 
qualify any piM --tai in tliv inos imc of t\io of Uood Hope who, 

nndc'i the Inw** i Ms(ina in tin Coloiiv ot the Cape of Good Hope 
at the e-stablishuu rit ol tin Union, i-> oi may become capablo of 
being rcgi-.tei( (l.wu solii fn»iulxing'«) icgisteiod in Ihcprusincc 
of the C'api of CJood lb»iM‘ l)\ icasou of Ins lace or coloiii only, 
unless tlic Bill be p«is-aaI bj both Hoube>» ot Purliumeiit ’fitting 
together, and at tlu* thuxl loading bo agreed to by not leas than 
two-tbirdh of tlie total mnnbei ofmemberb ofbothJHouscH A Bill 
HO pas'sod «it sueli joint sittmg sliall bo taken to litwe bicrv duly 
passed bj both Hoii-e- of Pailiamenl 

* Section JO of the Soul li \fi i* i A I 

“ For a joint stssiori of ptu IiciiiM.nt timlei s(x.(iuti Si, seo tnjia. Chapter XI 
6 (vi) (6) 

* For die effect of llio Statiito ul Wcstminati'r, 1931, sec Chapter III 6 (ui) 
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(2) No person who at the passing of any such law is registered 
as a voter in any province shall be remo\cd from the register b\ 
reason only of any disqualification based on race or coloiu- 

The first sub-section specifically mentions the piovince of the 
Cape of Good Hope, and the second sub-section refers to ‘am 
such law ’ Consequently it has been held that an Asiatic lio 
was on the Natal voters’ roll at the establishment of Union miglit 
be removed from the roll by an ordmary majority in pailiament 
because sub-section (2) refers only to an Act contemplated m 
bub-section (1) and removing coloured voters in the Cape ^ 

The quahfications existmg ^ the time of the establislinient 
of the Union in each of the colonies are shown m tlie table on 
page 199 ^ 

A person fully qualified on the grounds shown in that table 
may none the less he disqualified by any of the cucumstaneei 
shown m the table on page 200 
Until the passing of Act No 41 of 1 93 1 , the fi anchise regarding 
males remamed the same m the foui pi evinces as it Mas at the 
date of Union By the last-mentioned act all Euro)>can males 
over the age of twenty-one, who are Union nationals aie 
entitled to be registered as voters The qualifications of \uteis 
m the Union, therefore, arc as follows 

(a) European male franchise All European male adults 
who are Umon nationals are entitled to be legisteii'd as voteis 
No person is, however, entitled to be registered as a \otei 
under the provisions of the Electoral Act,® or if so i-cgistcicd, to 
vote at any election m the Umon or m the mandated tciuton 
of South West Africa, if he has been convicted — 

(il of treason, if such conviction took, place aftei the com- 
mencement of this Act, unless he has been gianted a fit'c 
pardon , or 

[ctmtxnve on page 2i 1 1 ) 

^ Seo In re Oabritl, [19211 N P D ISO 

^ The laws regulatmg the fronchiee m the various pruvinooa are tu bo found 
m the following statutes — 

Cape Ordinance 9/1 8S0. 9/1803, Act 39/1887, 9/1892, 48/1898, Viuoii 
Act 24/1920 

^^alal The Charterof Natal. Law 2/1883, 11/1863, Aet8/1K9G, 10 1898 
14/1906 

Transvaal Letters patent, 1006 
Orange Free State Letters patent, 1007 
* Electoral Act, 1918, os ainentlod in 1026, 1928, 1930. 1931 
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(u) of miirdci inilc’-is lie lia*. been grantoH a free paidoii , or 
(lu) of any othci ollciice and -sentenced thcicfor to a period 
of inipiisoninent without the option of a fine and such 
period of impiNonnient hoh not e\i>ired at least tliree 
years before the day of commcnc'einent of any registra- 
tion, as defined m M'tlion foni oi seelioii twent\-one of 
the Electoi.il Act’ at which he elaiiii'^ to be registered as 
a votei unless he li.is liecii granted a fiee pardon 
Apersonwho is Rnbjictlo anoidei of a court of law declanng 
him (or hei) of unsound mind oi ment.illy disordered or 
defective, or wlio is lawfulh detained ah a inentallv disordered 
or defective jk'i sou uiidei the Mental 1 )isoi dors Act No .^8 of 
1916, IS disqualified f i oin i egistiatioii ah a votci , or, if registered, 
IB not entitled to vote 

(b) Colowed and native (te non-white) franchise. The 
following conditioiih <ippl\ to the c\oicu>e of the franchise by 
coloured and iiatiM* peisoii'* H'hident in the ])rovinces of the 
Cape of (Jood Hope and Natal 'I lie conditions in wgard to these 
races remain as they wdc at the time of union, and are not 
afiected by Acl'^ Nos I s ol l‘Wo and 4-1 of 1931 Only male non- 
white adnJts nun lie i(}iis(tMeil as \oteis and the disqualifica- 
tions mentioned in («) aboxe lefei eqiialK to them 
(i) Cape of doofl Hope l*toniin 

(а) KdncuUou AUUmij-h qu.ddied uic\eiv other respect, no 
non-wlutc poison in n lx* itgisUnsI as a votei , unless he is able 
to sign hih nanu and wiiti liis a<ldn*ss and occupation 

(б) Occvpation l^iopuhf oi Safam o) II rfc/e? It is further 

n!eceBBaE^ for Auow-wbde of the following 

qualifications 

(1) 0((»pri/io« ii ouH|mt«ni witUm the Union or man- 
dated temlof \ of South '\eht Afiiea (eithei solely or jomtly 
With other pejsoi's) loi not less than twelve months next 
befoie the day on which the legistiation commenced, and 
for the last tliiee month** ol Mich |x*iiod witlmi the electoral 
division for whiili kikIi jieisou claims to be legisterod, of a 
house, warehouse, hluqi oflice, oi otlioi huildiiig which, either 
separately oi jointl\ with any land within tlio electoral 
division, 16 of the value of t7a 11 there is more tlian one joint 

^ Electoral I, ISIS us uiimmi'Ii <1 lu ID JO, I'lJH, 1930, 1931 
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occupier, the share of each occupier claiming to vote nmat 
he of the value of £75 Or, 

(2) Salary or Wages, i e real and hona fide receipt foi not 
less than tw elve months of salary or wages at the rate of not 
less than £50 per wTimim In owier to possess this qualification 
it IS necessary that he shall have really and bona fide oaiiicd 
such salary or wages within the Union or the niandateiL 
territory of South West Africa for the space of tw elve nionthh 
next before the day on which the registiation commenced, 
and m addition — 

(а) that for the last three months of such period he shall lun (> 
earned such salary or wages within the electoial di\ isitjn 
for which he claims to be registered , or 

(б) that for the last three mp-ntbs of such period he bhall lia\ e 
resided withm the olectoMl division for which he elainis 
to be registered 

(3) Special proviauma m force the fotmt) Ptoiinre of 
Gnqualand West (comprising the fiscal divisions of Kiinliej lev 
Borkly West, Hay, and Herbert) 

(a) Occupation or salary or wages quahfcat%on’< In the ca^* 
of a non white person who at the date of the taking ollei t 
of Act No 9 of 1892 was registered in any hncal dtv isioii 
formerly comprised m tlic Province of (iriqualantl A\cbt 
and who has contmued to reside m the fiscal division in 
which he was registered when the Act took ciTect it !■< 
enough to show that — 

(i) for the space of six months immediately ]ueccdiiig tlu 
day when the registration of voters commenced he 
had occupied premises of the value of not less tliiin 
£25 , or 

(ii) for the space of six months immediately jneceding 
that date he was in receipt of salary at the late ol net 
less than £100 a year, or £50 a year in addition to liis 
board and lodging 

{b) Diggers* Qualifiealxon Every pei^n not otherwise disquali- 
fied by law who, for the space of six months imineihatelv 
preceding the day when any registration of votcis com- 
mences, was the duly registered holder of a licence to dig 
and search for diamonds m any claim or jiortion of a chum 
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in the PiovmcG of the C’ape of Oood Hope shall be entitled 
to be regisieiccl ns a rotci in the division in which such 
claim or poitioii of a claim is situate, if he has actuallv 
resided in such division during the last three months of 
the aforementioned siv mentis or if he has durmg these 
three months ix'tcuiied his home in tliat (hvision and was 

, absent therefrom nieielj foi some temporarj purpose ^ 

(u) l^aial Provmce 

Every male native icsident m, oi ^lossessing the necessary 
qualification in, Natal is cbsqualifiiHl foi legistration as a voter 
under the provisions of the Natal Fianchisc Laws, unless he 
possesses a certificate fitim the Ooveinoi entithng him to be 
registered In oidei to obtain such a certificate, a native must 
make written appheation to the gov enioi -general through the 
native affairs depaitnient JHis ajiphcation must be supported 
by affidavits that the afiplicant ijohsesses tlic pioperty or income 
qualifications set out in (a) (i) and (ii) and (6) (Natal) of the table 
on page 200 He must also lie recomnientled by three duly 
quaJified Eurojiean electois There ai’e less than 400 non- 
European eleotom on the \ot(*is* lolUt in Natal 

Persons, who (not being of Eiao|x*an origin) aie natives or 
descendants in the nude line of natives of countiies, which had 
not, prior to May 23, ISOO, ]Kr«sc*ssed eleitivo representative 
institutions fomideil ujKjn the ])ailiainentai v fianchise, ait? 
disqualified from being legintered ns votei-* unlcbs iiossesscd of 
certificates of exemption giaiited the governoi-gonoral-m- 
council 

The qualifications foi logisliation of non-white male persons 
(other than natives) as votei'. aie (a) owneislnp of property, 
(6) income * 

(o) Ovmerahtp of immovable piopeitv of the value of £50 or 
the rmhng of such piojicilv ot the veailv value of £10 within 
any electoral div'isiou in Ncit.il Jn the case of jomt occupation, 
the value or the rent of the pioperty if equally divided among 
the ]omt occupicis must be sufhcicait to entitle each of them to 
be roistered 

(&) Income,^ inclusive of allowances equal to £8 per month 

‘ Bee Act No 23 of l‘)2(l “ ‘ 

* Only persona ■»ho do not jjosscss the ‘pn)pei'ty* or rental’ qualification 
may claim the ‘incoino’ quulifiLutiun 
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or £06 per annum, together with a total leaicience of three years 
in the Union and a residence of three months out of the last 
seven months in the electoral division 

(ill) Tiansiaal and Orange Free State Piovincejt 

The fiauchise is confined solely to Europeans or whites 

(c) The Women's Enfranchisement Act, No 18 of 
enfranchised all white^ women over the age of twenty-one j caiM 
vho are Union nationals, and qualified them to be mcmliois of 
either House of Pailiament and of a piovmcial council \\ omen 
however, are not to he taken mto account m the re-division 
of any province into electoral divisions by the dehmitiition 
commission 

3. The Conduct of an Election 

As this treatise is not a manual of election law, it is un- 
necessary to go mto the subject in detail It will be )»ufbcu'iit 
to describe the piaotice as laid down by the Electoral Act ot 
1918, as amended by the Acts of 1016, 1028, 1030, and J*).n 

(i) Registration of toters The rcgistiation of voters l.ilcis 
place bieimiallv m the month of April Every bienmal i egistiti t loi i 
of voters is in accordance with the last dehmitritxon ni icsjk^cI 
of tlie division of constituencies Supplemental y votel^’ li-'ts 
ai-e pieparod in October m the ycJiT in which thcie is a buMiniiil 
ivgiatrntion and m Febiuarv, June, and Octobcj in tin* le.ii in 
which thcic is not a biennial registiation, and these ‘'Upiile- 
mentaiy b&ts may be used fur the purjioscs of an election 
hoon as Ihej die complete Tlie biennially picjitired li'^lh cuini‘ 
into operation on the first of Axigust of that yeai Piox imuu 
is made to allow objections to be made to persons who wi-^h 
to be registered as voters, and a revising officer sits to heat thesi 
objections 

There is appointed for the whole of the Union a chief elecloi ti 1 
officei , who has electoral ufficci's undei him Jn each division 
also, there is a registering officer, usually a magistrate lesidoiit 
in the district The electortd ofhcei's are permanent mcmbeis 
of tlie jmblie service 

(ii) The Regttlahon of an Election The same cbij' lo Uxed 

' ‘\Miitc’ isdrfinocles'wholly of Euiopcan parentage, extractiuuoi ik’s(i nt 
For a <lis(ussioii on the legal inoanmgs of tho vanouH temiB used to <l( luu 
natuts HI non Euiopeans, nee tnfra. Introduction to Part VII 
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throughout the Union (called nomination day ) u hen d nomi- 
nation court sits m each eleetoial division to i eceive nominations 
of candidates foi election foi the division ^ Election day is fixed 
for a day usually four vecks after nomination day election 
day may be not less than tuentv-one an<l not nioie than thuly 
days after nomination da} In each <ln islon also a returning 
officer IB appomted, a capacity uMiall\ filled b> a magistrate If, 
at the close of the silting of the nommation court, only one pei - 
son has been proposed and seconded the i cluming officer shall 
declare him to be duh elected, othem i-nc a poll must take place 
P rillin g booths, fixed at conrement iiLiccs loi the electors (in 
the outlymg districts theic aic ^KiUmg booth's ^\he^e as few as 
twenty electors vote and the b4dlut ^^pers take tvo (lavs to be 
retvpned to the returning olhcei) arc undoi the control of a 
presiding officer On election dav the voteis liht is conclusive 
evidence of the light of a i»erson to vote 1'hcre is no othci 
teat — if fl person is on (lie loU Ik* max x'ote But this con- 
olusiveness remains of foice only on election dav Thereaftei, 
if there is an election petition, and a ix*j *'On imiiualified to vote 
yet registered as a xotei has voted his vote may be challenged 

^ The (onn of pHulonintioii umxI m tin tulloviinR 

PROCLAMATION 
By His Excti lpnc\ tir 

IVhebeab 'b\ Pnu IniiMiKMi Xo 04 ol 1020 liwiiinc ihito the thiitirlh 
day of April, lt)20, tin of ut lln PiiIidiBient of tho L'nion 

of Smith Africa was iIi'-'^IuhI iiiuli i th< pio\i->lon-s of «i < non 20 of the South 
Afnca Act 1909, and 

Whereas it is cNpr<lum to pimml to thr c]«‘(ion of mombors of tho ssicl 
House, 

Vow, ^KTcfoTT, under and hi i jUim ot thr piiwcri ajuJ ouihonty -vTstpri jjj 
mo by Auh-section (2) of f<octioii )> end by xctlinn 9G of tho Electoral Act, 
1018(No 12of 10lS)A<*nuicnd<(ib\ A(tNu 1 1 of 1920, 1 do hereby proclaim, 
declare and make knuvnn«'tollo\i-> — 

1 (dato of noinitution) 

u {places of nominntioii ns slioun in the Schedule) 
lu (tunes tliat the uornmnlum ernnia will lut) 

IV (pcdlmg day) 

V (Tetum of officers — nlion io be mode) 

{Proclaination dated and signed by 
tbc Ooi emor General, and counter- 
signed by the Minister of tho Interior ) 

SCHEDULE 
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and «itrnck oiit ^ Now here in the Union ma\ a person vote nioit* 
than once there is no such thing a<« a double qualification or a 
double vote Even though a person’s name appears hv eiioi 
or intention m more than one voters lif't, or more than once m 
the same list, he is not entitled to vote more than once and it 
he does so he becomes subject to the severest penaltic « 

If an elector knows that he will be aw ay from his constiiuonr'\ 
on election daj'’, he may make an application for a ballot pa pci 
to enable bun to send his vote by post There are complicati'd 
and stnet regulations governing postal votmg designed to 
vent impersonation 

The ballot is secret men and w omen votmg in different 
Ballot boxes may be opened only w ith the consent of the supi einc 
court, and even then the ballot iiapers which are examined rUt 
not made pubhc 

The candidate who heads the poll m a constituenc\ lx 
declared elected by the retummg officer in that constitiuuti 
and the minister of the mtenor* when lie ha> received all tlie 
results, pubhshes the names of the elected tanclidatc*'* in the 
Gazette - 

When a by-election is caused through the death rcMgnatir.n 
or disqualification of a nieraW of the as*»cmblv, the procerluic 
outlmed above is followed in respect of the constituent \ atfcLltd 
The bpeakcr has to be informed of the death or cb-quahhcatioti 
or if a member resigns, he must send his resignation to tin 
speaker * A question has arisen as to how long the government 
* C a**’ I192IJTPD O^n 

» GOVERNMENT NOTICE 

Iaaecordanc« with «ertiona 57 and ISof the Eleitoriil Art (No 1 J of i l‘ijs 
It ifihereh> notifiwi tliai on the daj of , the persons nan .tl m i!i iir«t 
coluiim of the Schedule heref} weiedetlarrilcl*^ to<| a^tneinhers nf Ih* Hmi- 
of Assembly for the electoral di\i<^ions '«pecine«l opp»>«ite th« ir ninu* i >ii rh 
second column of the baul Ntfaedule 

(Dated) Secbrtabi uf the Ime u n 

SCHEDULE 


* The speaher then publishes a proclamation as follows 
FROCLAMATl ON 

PaaiJUiiQcr of the Uxio'c of South Africa House of As^fjibi ^ 
Ponnant to sectious iO (11 and 49 (2) of the Electoral Act, 1918 Anicndiueiil 
Act, 1926f 1 hereby declare that a t acancy oecuiied in the repreicntdiion in 
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can wait before a by-cleetion is bold It hccius that a fauly 
BubBtantial tune can elapse between the death disqualihcation, 
or resignation of a membci and the filling of the vacancy in the 
assembly There is no pioceduic in the constitution to compel 
an immediate notification to the siK^akci, and then by the 
Bpealmr to the governoi -general, and then the issue of a pro- 
clamation by the governoi -general dccLiiing a by-election 
There ib nothing to prc\ent an}' peraon duly qualified from 
contestmg more than one constituency at a general election, 
and m fact this la often done Tt may happen that party leaders 
consider that a scat nla^ be is on by a strong canthdate They 
therefore put up that good candidate in two seats, one a safe 
seat and one a seat which the} hope may be won by the strong 
candidate If the candidate ih successful m both seats, he 
TflHi gna the safe scat and allows another person to contest it at 
a by-election A perhon mav thus fight two adjoining consti- 
tuencies, or one m the Transva.d and one m the Cape or any 
other province Further a person who is already a member of 
parliament may contest a by-dection, but if he is successful, 
he immediately resigns bis former scat A person wbo is elected 
for more than one constituency must decide withm ono week 
of the election which constituency he desires to represent If he 
fails to give his deciHioii within one week, the election m each 
constituency in which he has been elected will be declared void , 
if he decides within one week m favour of a particular oon- 
statuency, there w'lll ha\c to be a by-clection in the other 
constituency , for each electoral division in the Union must be 
represented by a different jierHon 

The Electoral AoW Iwv iloww what expenses a candidate may 
meur durmg an election —rcstiictionR which, in South Africa as 
perhaps elsewhere arc somewhat moie honoured m the breach 
than m the observance Stationery, ])imting, advertisements, 
postages, telephones, the hiring of halJs and committee rooms, 

the House of Asscmhlv nf t ho olettoral di\ leion of as from on. account 
of (e ) the death on tliat day of (^ilien there has been a leugnation, add 
*iq)on which date I received tin resignation of ae member for ) 

(Signed) Spbaseb 

Speaker’s Chambers, 

House of Assembly 
(Date) 

^ Eleotoral Act, 1918, os amouded by Act 35 of 1931 
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one election agent, four sub-^nts, polling agents, one clcik 
and one messenger for each oommittee room, and fuel foi motoi 
vehicles may be paid for m a total sum not exceeding £ 150 foj 
5,000 elcctois and five pounds for each additional huiKbod 
voteis in the division If a candidate loses the £50 dejjosit, 
\\hich he IS required to zna^, because he did not obtain one- 
fifth of the votes received by tl^ succes-Kful candidate such 
must be included m the election exponscts A candidate jn 
allowed £100 for strictly pereonal expenses, but this amount is 
also mcluded in the total which a candidate mav not exeec'il 
There are strict provisions regarding making swoin letuins t»l 
election expenses, which are published m the piChS, and a Ciin 
clidatc may be unseated if ho excccdis the total allowed uiuUm 
the act or makes false returns There arc numcious ])io\ isums 
ogamst tieatmg, bnbing, unduly influencing, pci-son.ition nuikint' 
payments in contravention of the act, piililishing fnWe sl.itc • 
menta that a candidate has withdrawn, and so o>i whicli it 
contravened by the candidate himself, may be gioiuuls ioi In*, 
unscatmg 

When parliament is dissolved, or if a vacanc^ has iii 
any constituency, oveiy new'spajXM* piopiietoi who ])ul)li*.}us 
any report, Icttei, article, or any peison who publislios any hill 
postoi, cartoon, or any prmted matter which is intended (»i 
calculated to affect the result of an election, hhall e.nl^e to lie 
printed at the foot of every such article oi punted m.ittei the 
full name and address of the authoi of any such 2»odu(tu>n oi 
of any person who m any way contiibutcd to it oi who is 
I'csponaiblc, one w'ay or another, foi its apix^aiancc in jiiinlecl 
foiTO 


4. Disputed Elections^ 

If anj iierson, who is enrolled as a voter in a pniticulai eon- 
stituency, or who was a candidate at the election, thinks that 
the successful candidate should not have been elected by i efi'>o]i 
of want of qualification, disqualification, coiiupt oi illegal 
practice, or some other irregulaiity, he may present a jictitum 
to the supreme court of the provmco m which the election look 
place to unseat the successful candidate If any otlu'i ])cison 
claims the right to be declared the elected candidate, surli 

^ Sections 106-J3 ul the Kloctoral Act, 1018, 



209 


THE HOUSE OK ASSEMBLY 

person must be a party to the petition a*, a co-pclitioner Such 
petition must geneially be ]ae*!ciitccl within foitj'-two days of 
the decslaration of the lesult of the election Security to an 
amount of not lesb than £!>00 must l)o deposited with the ixjtition 
to meet the costs of the pioecedinaN The petition then goes 
to tnal before three judges The couit ma> declare that the 
person challenged w a*< didy elected, oi that the challenger was 
duly elected, or that no jxMson was dul\ elected, in which last 
case a vacancy is dcelnied bv the court (’omipt oi illegal 
practices are lejiorted to the attomey-genei al Ko petition may 
be withdrawn without the leave of the court, and when such 
leave is requested any othei person may be pi o])osod to be sub- 
stituted aa a petitioner on the «;amc papers, and w ith the security 
as given by the onginal petitioner to remain There is an appeal 
from the couit b decision on the tiial to the appellate division 
A succesaful caucUdate when challenged by his opponent m 
an endeavour to get himself dcclaicd elected , may lodge a peti- 
tion against his challengei , called a iccriminatoiy petition j^th 
petitions must then be hcaid m one trial, and the court must 
give one judgment on the whole case ^ 

Section 37 of the South Africa Act provided that the laws of 
the former colomoh regarding tho regulation and conduct of 
elections should applv to elections for the parhament of the 
Umon until repealed '^rhey were lepcaled m 1918, and now the 
Electoral Act of that M‘ai, amended from tunc to time, 
regulates the conduct of elections m tho Union ® 

^ De rtIltP7’s> Louir AD 429 

* Act 12 of 1918, 88 emcndorl b\ Act lo of 1022, Act 11 of 1926, Act 6 of 
1927, Acts 24 and 30 of 1928. Act? 3d luul 41 of 1931 
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PAT tT.TAMEN T AT WORK 

1>" order to study parliament at work, it is neceasai’v that it he 
first assembled We have already examined the constitution of 
the two houses of parliament and we know how the membeis of 
the two houses come to take their seats We shall noM biinp 
them together in parliament, see how parliament is convened 
and opened by the governor-general, and how the speaker .mcl 
the president of the senate ai» elected We ‘^hall examine ver\’ 
shortly the organization of parliament, that is, the machini'n 
of committees, and the offieen* who prcMfle over the hon''e*. .tiid 
those who attend to the routme woik We chall dibcuss the 
rules of procedui’c and debate We shall then be in a ]>CNjtjn)j 
to follow a public bill and a private bill from the mom(*iil ()f 
introduction until the loyal assent is given Sonutinus con- 
stitutional difficulties mav be encountered The hcn.ite Pi«n 
reject a bill which the assembly dooms vital and a deadlock 
between the hou««8 will fie reached * we shall deal with these 
difficulties tSometimes moie than an ordinal v majontx i' 
required as well d'> a special procedure to pass a bill <(s for 
in*‘tance, when a bill affecting the cntienched clause*' of the 
South Afnca Act* is brought before parliament, we hludi 
describe that special procedure And finallv having as'>i*niblcd 
parliament and having seen it m each stage of its legivlatiie 
w ork, we shall show how it is prorogued and dissolved 

1 The Assembling of Parliament 

1’he South Africa Act makes provision for the sjumiuoninf' ol 
parhament 

20 Tho Govemor-Guneral may appoint mich Umc'> foi lioldnig ilit* 
FC'isions of Farliamt'nt a-4 he thmka fat 

21 Parliament shall be summoned to meet not later than ‘'i\ nlOlltl 1 ^ 
after tho etitabliahment of tlic TTnion 

22 There shall be a session of Parliament once at lea-st jn p\ ( i \ > » «it , 
so that a period of twcl\ e months shall not inters'eno betw oi n tlip 


* Section ui tho South Africa Act 

* Sections 35, 152 of the South Africa Act 
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last Bitting of Parliament in one sc-^sion and it*> fii-nt bitting m tho 
next seiisLon 

23 Cap© Town shall h«« 1 hi‘ »*oot of the Iie{n**latui(' of the Union 

It IS the duty of the governor-general to Biimmon parliament 
from time to time , he acts o£ course on the advice of the 
mimstry It is prob«abl\ not possible to bnng any legal machin- 
ery into action to compel a bummoning of parliament should 
this duty be neglected , but theie ought to be a very good reason 
for fading to summon pailiament within a period of twelve 
months as directed b\' tho South Africa Act otheiwise the 
mimstry, which after all is lesponsiblc foi the duties of the 
governor-general, may bo consured b^’ parliament 
(i) The. Proclamafion Summoning Padiament Parliament is 
aummoned, not bv nut oi huiiimoiis, but by proclamation m 
the Qaaette The foim of tlie ^iroclamation is as follows 

PROCLAMATION 

By Majob-Gknbh \l His I3\u il>nc^ the Riuht Hosoi a.vBLE thp 
Eabi. of Athlost Km< jit o> 'iiib Most Nobi k Obdfr op the 
Gaeteb (&c ) Hi< n ('oviMissioNbR joR South Africa, avd 
QO^ iSRKOR•(jE^'SUM. VM> COMUVNOLR IX CHICF IX AXI> OVBB THE 
Union of South Africa 
N o 139, 1929 

Whereas by acctioii 20 of tlu' South Afiien Act, 1D09, it m provided 
that tbo Governor Ci<'n('ini iiui> appoint such times for holdmg tho 
sessions of ParlmiiMtit ns thinks ht , 

And whereas it is ('xiKHliont that Foilmmcnt should be summoned 
forthwith , 

Now, THEREFORE, uud< T im<l by \ irtuc of tho iiowcr and authoiily 
in me 'I'ested, I do liy this my Prochnotition dc-claTc, jiroclaim, and 
male© known that tlio Fir*t Ncwion of the Hixtli J'oiliament of tlie 
Union of South Afrua toiisfitiifixt as promicHf bj the said South 
Africa Act, 1909, xinll lx liild at C’api Tonn at three o’clock in tho 
afternoon of Fnday, tho miu*t«‘utli Jiilj, 1929, for Uio dispatch of 
businesa 

God Sue uie Kixo 

Given under my hand and tho Great Soal of tlio Union of South Africa 
at Pretoria this 22nd day of June, 1929 

Atulone, 

{Oovernor-General) 

By Command of His Excellency the Go\cinor-GcnrraI-in Council 

J 13 M Hertzog 
[J*i t/He M tnistei ) 

This proclamation is signed by the governor-general, but it 
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IS to be noticed especiall3' that it is not the govemor-gencial 
alone ^^ho commands, but the govemor-geneial acting -with the 
advice of his inuiistry, that is, the govcinor-general-in-couiicil 
Even’ executive document beara the counter-signature of a 
niiimtei , the minister is responsible 

(u) The. Opening of Parliament Having summoned pailiaincnt 
))^ pioclamation, the governor-general attends m person to 
parliament For the sake of hietoncal interest, let us choose as 
our example the opening of the first pailianieiit of the Union as 
reflected by the official debates of the Umon Parliament 

THE SENATE 

First PAHLiAMEifT of the UifioN First Session 
Mo 2 IDAY, 31st October, 1910 

Thb Actixo Clerk road praters at 11 45 n ui 

The Acieng Clerk read the jiroclQination summoning Pinli»iiii( nl 

RETURN OF SENATORS 

The Aotino Clerk road a coromuiucaliou fium the Soerr tm\ io ilio 
Prune llmistcr dated October 19th 1910 forwarding porticular* n wid 
mg the election of Senators ^ 

DECLARATION OF QDATJFTCATION 
Tlio oloctcd Senators present thpn mad© and uxbscnbod to llio d« r I iiii 
tion of qualification required by seetjon 26 of the South Africa Ac t 1 ‘HIM 

THE GOVEBNOR-aENFBAL 

His Excellence the Go\cmor Gwitral nnd StnIT «rii\cd at (5 miniiti - 
after 12 o’clock 

His Excollency tho Govemor-Gem ral bt'ing seated upon the I hinm 
coiuinandcd, thiough tho Acting Clerk of tin Senate, tlie (Jeiitli niiui 
Gdiei of tho Black Rod to deincr the follow ing Messugo to llie IIousl of 
As*,f mbb 

'Gentleman Udior of the Black Rwl, — 

His Excellency the G'o\eraor Gcuicrul coimuimd's 30 U to piuceed in 
the House of Assembly and to ac<iunint tliat House that Hih 15xe( I 
Irney desires their immediate attendance m the Senate House ’ 

^ 1 lie names of the now eonstore were read Tho nominated senalois win 
appcimted after the establishment of thi. Union, naino]} on Ortohei 11 I'Hli 
The elections for the rcmaimng sonatois took plnce before tlio date of Uuinn 
but afti r the passing of the South Afnca Act (see section 24), nnmoh In the 
Capo on April 8 , IDIO, T^ess^aal, April 22, Natal, February 2 Oraiiia Im 
Stale, March 24, 1910 



PARLTAMENT AT WORK 213 

The membora of tlip Hoi w' of AKseinLlj ha\ jiig in ii od and taken their 
places , 

COMMIS&IOK TO OPEX PAULI ^MEVT 

His ExcELi-yNCY 'iiu iJoM-HxoM-OfixruiL said ‘Gentlemen of 
tho Senate and Gentleim u of the 1 lou'si* of Assembly I give ■> ou 
welcome m Uin ^oui ntUmdonce ioi the fust se&sion of the Fust 
Parliament of tho I'niun ol ^>outh Afiica I hi\ e to acquaint the 
honourable mcniln'is oi the Senatt oiitl the lioiiourable moinbcis 
of the Kou'«e of AsstitibK that lli-* 2dujestj has boon pleased to 
causo Letters l*at« nt to be issued um^cr llio Ctieat Seal empower- 
ing Field-MaMiul ilit Ho\aI Higlmess tho Duke of Connaught to 
represent Hw lhijcsi\ m the opening of this Pailiomont 1 duvet 
the Actmg Clerk of the nate to iwid the Commission m English, 
and the Acting Ckik of Iho House* of Assomblj to read the Com- 
mission in Dutch [\\liith was then done ] 

The govemor-genciai then aniioimcod that Hie Duke of Con- 
naught would open the p.iiliament of tlie T7nion on Koveinber 4 
(The Duke attended m the hoiust* of a-s-.einblj and there dchvcied 
a message from tho King Hn ilnjcstv well Icnows that von 
have passed through the fiie of Koirov and tiouble, and that 
misunderstanding and conflut ha\c biought calamity upon the 
land But all this ih now {leaccfulh* bniicd with tho past 
It IS His Majesty & o«uncsl jiiavei that this Union, so hnppilv 
achieved, mav, undci (lod s guidance juove a lasting blessing 
to you all, and that il w ili tend to the ever-inci(‘ftsing advantage 
and pro8pcnt\ of iSoutii .Afiica and the Bntwh Einpiio ’) The 
governor-general ilehvered the sjK'ech fiom the throne m the 
house of assembly the onl\ tune this ha^i q\ ci been done in 
South Africa oi in an\' jmit of the Briti-^h Knipiie — due to the 
fact that th© «enate lwwklmj» was. wit quite leads to hold the 
large crowd that dai as>.oiiihIc<l 

(m) The AdmnimlKrlion of the Oath to Membeta 
To continue fiom the Svitute Debate'* of Octoboi 31, 1910 

ADMINISTRATION OP OATHSi 
His Excellency llic ({oiniioi tkiicia! then authoiizcd Chief Justice 

^ It iB usual to Qilinmistoi till I ii1isMp,uatil} mcarhliousc Aincinbcrwho 
does not take thr oatli iit ihi> first sitiiiu; b> tcmiou of nl>»cncc or otlicrvi-iso, 
may take it Bubsoquontli but ho inoi not in nm oobc take his stul before 
Bubecnbing to the uath 'I lio {nisidtut ot tlio hciuiti imd tho speaker of the 
OBBembly are commihMuiml uinki MXlton ol of the South Afiica Act to od* 
ZDizuBter the oath 
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Lord do Villiers to administer the oatli of Allogioiice m the following 
tonns UinliT Roction 51 of the South Afiica Act I now authorize the 
Right ] luiiouiuble Baron de ViIIicts, Chief Justice of the Union of South 
Afnca, to aLlminister forthwith the Oath or Affirmation of AUegianci' to 
the members of both Houses And I direct tliat >ou shall subscquciilh 
repair to jour respective Chamhoru and there proceed with the eliu lion 
of a Senator to be the President of the Senate, and of a mcmbei lo Ijo 
Speoki^ of the House of Assembly * 

Hls Excellency then withdrew 

The Chief Justice then administered the Oath or Affirmation ol 
AUegiazice, first to Senators and then to members of the Hoiisu of 
Assembly 

Tho Chief Justice and members of tlie House of Artsemblj then witli- 
drew 

The Senate adjourned at 1 15 p m 

On the next day the senate elected one of its members to be 
the president of the senate ^ The procedure is the same as in tlio 
house of assembly for the election of a speaker, and we may non 
proceed to the bouse of assembly on another and luoio I'ecent 
occasion and follow the proceedings there 

HOUSE OF ASSEMBLY DEBATES 

Fibst Session, Sixth Parliament 
Friday, I&th July, 1929 

MEETING OF PARLIAMENT 

Purauanb to tho Proclamation of Hw Excellency the Govemoi -f Jent'i ill 
No 139 dated tlie 22nd of June 1929, tlio Members elected to seiM iii 
the House of Asscinblj met mtlie As'«unbly Cliambi^r, Houses of Pailm 
ment, at 10 30 a m 

The Clerk read the Proclamation summoning Paihamimt- 

ELECTION OP MEMBERS 
The Clerk read tlie following communicutjon 

Letter dated 1st July 1929 from the Rccietai*v for tlie Intcwioi foi 
warding a copy of Cov Not No Ills, datt*d 10th June 1929 eoiitam- 
ing the names of the persons deolaa-ed duly elected to the House o( 
Assembly 

BOLL OF MEMBERS 

The Clerk read the list of members and those present answered to 
their names 


^ Section 27 of the South Afnca Act 
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OATH OB, AFfcIRMATION OF ALliEOlAKCB 
The Sbrgbant-at Ahvs aimovincod thp llotioiiniblr* Mr Justice* 
Gardiner, Judgo-Pivsjdi>nl ol th» Ciiix* Pmv iiicinl Di\ 'siou of the 
Supreme Coiafc of South Aliica, who was its?i'ivt(I by tin members 
standing 

The Clebk read a Conimisaion fiom Ris lOvcelloiicy tlic Go\omor- 
General, dated the 9tli instant niithoti^ing (lie Ilonoumblu Mj Justice 
Gardiner to admirustii tlu uutli oi affirmation of allegiance icquircd to 
be taken end niibacnbc<l b\ rut'n^btaa m confoimity with the roquirc- 
mcnia of the Slst stctinn of the South Vfiica Act 

The Honourahle Mr J(.«.tice Gardikj k, having taken iiis seat at 
the Table of the Rouso, admiuistmd tlie oath or oflirmation to the 
members present, and tlicit upon lotiicd 

(iv) The Election of the Speaker 

ELECTION OF SPEAKERS 

The Clbhk Honouiulilo moinlxas mil now pioceed to tho election 
of a Speaker I am pn |»ii<<lfo nH.m c nominatioua 
Mh M L }ixL\y T — 

ThatB& JanHendiik Hofino>i De Waal do take the Cliair of thu 
House as Speoki i | Tli< uu mbei made a shoi t s|>eecJ) m support, ond 
was duly second<>(l | 

There being no fiiillxt tiomiiiat iotv%. 

The CiiEBK (to Ml B* Wmil) Oois the Honourable member submit 
himself to the Housi •' 

Me De Waai. 1 d<i ninmkHlh« Hou's* ]■* 

The Clerk Will tlu pio{MiMi und siuiiuUa kindly conduct the 
honourable member to Ihc (’Imii * 

Mb De Waal was tlu ii uixai <onduct«d to the Chair by Mr Malan 
and Mr Vcimoolen l.Fiom the Chau tlu Speakii again thanked tho 
House ] 

Busmess was bu-ipcuded at M 25 u m and ii'suniod at S 45 p m 


JIB Sl'JiAKBR’S EXJPORT 

Mr Steaeeb T have to Mjaat tluit ullci the House hod suspended 
busmcBS this morning, I jaiHiHHlid to Gov 1*111211001 House accompanied 
by the Prime 'Jlinihtci [otiui Mimsteis the piopo'acr and sccondci'l and 
pther honourable lucmbias of tlu Hourie wJieie wc vveiei'eccwcd by His 
Excellency the Right Honouiable tlieEail of Atlilone, Govcmoi -General, 
and Mr Speaker said — 

May it please Your Excdlcncj , tlic House of Assembly, in tlie exer- 
cise of its undoubted lights and pniileges, under the South Afiica 

^ Section 46 of the South Afiica Act 

* ‘Shall from his placo UNpioids liis sense of tlio hunoui conferred upon him ’ 
{Stondtf^ order, 7 ) 
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Act 1009,^ lia? proceeded to the election of a Speaker The choice 
having fallen upon mo, I now present myself, in obedience to tin 
Standing OkIots of the House, to Your Excellency 
Him Excellencj replied — ^Mr Do Waal, I um very pleased to find 
that the Nou^ of Aisembl}' has made so good a choicr, and in His 
Majestj ’s name, os well as in my own, I disiie to offei you in> con 
gratulations on jour election to the office of Speaker 

Speaker and the members pioconlod to the Senate Housr' to attend 
the opening of Parliament, and <m thoir return, 

Speaker took the Chair and read praj ois 

The house then proceeds to its oun business The sjieakei 
informs the house Tihat it already knows, that the goveinoi- 
general has made a speech from the throne, ‘of which foi 
greater accuracy, I have obtamed a copy, which is as follow ^ 
The speech is usually taken as rt^d, is discussed, and an addii"4>t 
IS made in answer to the speech 
We have now brought parliament to the stage at which il is 
fully constituted, opened, and ready to transact business It 
will now he convenient to disouiK the oi ganization of the tw o 
houses of parhament, their officers, then lulcs of prooeduio and 
of debate, and the powers and privileges of parliament 

2 The Organization of Parliament 
A committee of the whole house is appointeel hv resolution 
that the house lesolvo itself into a committee W'hen siieh 
resolution lias been agreed to, or an oidci of the da\ is lead foi 
the house to lesolvc itself into committee, Blr Speaker jiuts tlii' 
question lhat I do now leave the chan and, if ngi ced to he 
leavch the chair accordingly The lules as to pioceduie in coni- 
imttec have these differences from the oidinaiy mlcs, nanich, 
that a motion need not be secondiKl and that a menibei niai 
speak more than once to the same question The cojiunittee of 
the whole house can consider only what has been icferrod to it 
by the house, and it must ‘ropoit progress’ to the house The 
usual btage for the house to go into committee is after the second 
reading of a bill, that is, when the principle of a bill hab been 
agreed to and its details must be considered The committee 

^ Xutc huw (loBoly tbo Soulli Afiicon piactico foIlovB tho piocticu of lli< 
United Ki>ig<]oiu Tho phramoloRy t« tho sanw In England ‘tho uncluubttd 
lights and piivflegpa’ arc claimed b> i-eusun uf onuont custom and not undei 
Btatutu as m boutli Africa 
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of the whole hou«5c is, theieloic, the house wttiug witliout the 
speaker in n nuicli nujtt ijiluiiual luannei so that the details ot 
legislation can be ^\r)lkc^l out thoionghh and quicklv It is in 
committee that the leal \\«>iK of legislation is clone 1’liis coni- 
mittee is presided om‘i In a memliei called the chauman of 
committees of the whole luntse 
At the conimenctiiient of evci v session the speaker apiioints 
a committee on sttuidnig lules and ordeis consisting of eleven 
meniDLis iiitlu^iw of the s]ieakei who is e-i officio chairman of 
the committee I’h*'. tomniittc*e deleinimes the number of n.nd 
nominates the nunibcis who shall hci\c on select committees 
appomted by the house- unless the house otliei'w ise ordcis at the 
time of the apiiointnunt of a select committee The purpose of 
a select committee is to niake a full mquiij" into the matter 
consigned to it bv th'' house It may take evidence and heai 
counsel and tiuisL cli avi up a icpoft to the house A select com- 
mittee, thciefore n ajifiointed when the liouse thinks it ought 
to have more infoiination about the necessity of a bill generally 
or to assist It with th< d( tnil ' of the bill ^ Doth houses work by 
means of coniinittc'os tii the mannei described above There are 
other comTuiU((.s whtth med not detain ns, some of them, 
howevot, will b^ •onsid'ied later 

3 The Officers of Parliament 
The house of ass( nil»l\ is picsided ovti b\ the speaker He is 
elected iK laaw aiulmav l>ed^slnls<^?db> a resolution of the 
house Tn the T<ni|ioMi\ absc-iue f»t the speaker, the chairman 
of committees acts as xjcakci he thus holds the position of 
deputy -hijcaker 11 the spiakrr*? aW-ntc likely to be con- 
tmued foi some time thioiiah illnc<5<t or otherwise, the house 
usually Appoints the d< |n»t\ ch.uimau of committees to act as 
chauman of ooinmitties that the chairman of committees 
may dp^ote his encTSKs to the oIikc of 'sjieaker * 

The chaiinian of committees picside^s over the committee of 
the whole house, and is elected and dismissed by a resolution of 
the house Both olTice i ** ate u«iuillv apfxnnted for the life of the 
parliament w'hieh elects them The eluties of the chairman of 

^ It ib usmii loi Hh’ lO li i\ l i nMij«irit\ on pll the inoi "0 important 

selert LomimtlcTP 

■ Soction 47 ot tlif Htmlh AtiH-i \m -jonnlc - spp jbid , floction 28 
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committees are chiefly to preside over the committee of the 
whole house and to hrmg up its reports to the house ^\hen 
ordered to do so 

The speaker’s position, on Uie other hand, is one of gicat 
dignity and of many important duties He holds the title of 
‘ Honoui able *, he represents the house at all important state 
functions , he presides over a jomt sitting of both houses and 
he IS placed high m the table of precedence 

Whenever the speaker leaves the chair, the mace is rcinov’od 
from the table of the house to a bracket below the table Thcic* 
IB no e(5[uivalent to the mace in the senate The macc !•< the 
symbol of the speaker’s authority 

The clerk of the house is also one of the most important 
ofheers of pariiament Aft the piroDecdmgs oi the house, or oi 
the committee of the whole house, arc noted by him , and tlu* 
printed mmutes of the proc^dmgs, after being revised and 
signed by him and perused by the speaker, constitute tJic 
journals of the house, the authentic and official record of the pio- 
ceedings The clerk of the house is the custodian of all the 
documents and papers of the house He is I'esjxinKible bubjeot tcj 
the direction of the house or the speaker, foi the regulation «t 
all matters connected with the busmess of the house Ho receu t s 
all notices of motion, bills, and other conimunicationH and dotds 
with them as directed by tiie standing orders In short, the 
clerk of the house manages the routine business of the house* 
he IB in the position of a secretary to the house , he issues in- 
structions to his assistants, but he takes his instructioiLs fioin 
the speaker or from the house 

The scrgeant-at-aims acts as the policeman of the house If 
any member receives the speaker’s oidei to withdraw from the 
house because of some breach of the rules or on account of ii 
contempt of the house, and refuses to do so, the seigcant-dt- 
arms will remove him He assists, by force if needs be, in main- 
taimng order m the house H tiiere la disorder in the public 
gallery, the sergeant-at-arms will quickly restore ordei , eithei 
by woid of mouth, or by the forcible removal of the offendeis 

The officers of the senate arc the president, the chau'mciii of 
committees, the clerk of the house, and the gentleman ushei 
of the black rod Their duties m their respective spheres ai e the 
same as those of their counterparts m the house of assembly 
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The salanes^ of the oihcers» of paihament ore as followa 


House oj AsaemWij 

Pu annum 

Speaker i.2 OCH) 

Chairman of Cominitlocs 

and Deputv Speaker £*>00 

Deputy Chaimuin of Com 

mittecs i2(KI 

Clerk of the Houqc il,-IUU-4(}-l 800 
Clerk Aasiatant and Ac • 

countant i8~>U i'>-l,)0O 

gnd Cleik Aasmtant iMOU ki~0>U 
Chief Committee Cleik LTOO-JO-SiU 
Sergeant at-Armb t7(JO U) HTO 
Chief Translator t7*K>- Ml-HK) 

iBt Ass „ L8UU-21-MK> 

2nd „ , t'iCJO 27 700 

Parhamentary Diaftnman i*M)0 


Senate 

Per annum 

Preaidoiit £1,200 

Chairman of Committocs 

and D(*piit\ Prenuleiit £.100 

CIcik of the House £1,2 j 0- >0-1 100 
(*Icrk 4s<>i*9lunl Committco 
Cleik, imd Accountant 
(one offiie) £950-50-1,010 

BLu k Knd nnd Translntui 

(one uflue) £750-50-850 


These aalanes apxKai m the estimates every year and are paid 
out of the consolidated jovenuc fund of the Union 


4. The Rules of Procedure and of Debate' 

The South Afiica Act made the following reference to rules 
of procedure and of debate in pailioiuont 

68 Each tfuiw of r.xiliaiumtimi) inuki^iule'* and orders with respect 
to the onlei »in»l (oiiduct of if'i biismC'^H nnd proceedings Until 
Nudi nik's <(n<l oi<(< '^llall liaM b« on lunile, the lules and ordera 
of the L< (V.um il and Houst' of Asneinbly of the Cape of 

(jlood 111 th( I '■t<il)li'«hinont of the Union ■thall mulatia 

mufanditf apjiK tulhi Sin.iti md Uou>oofA'^'«’mbly i’o>»poctively 
If a joint iittiiu: of liotli IIoim ' «f i^arlioinent is required under 
the pro^ ision*. of Jin'. A<t it '•hull Ik* comeued by the Oovemor- 
Giuieral b> to liotli Moum'i Atom such joint aitting the 

Spcakci of the Hoiw of AwiiihU s|j.iU ptositle and the rules of 
the House of Assc iiil>l\ shall .isfai us piacticablc, apply 

This pToviHion on.ibUd the jmilinment of the Union to carry 
on the traditions cslabhslied by the oldest paihament in Africa, 
and when parliament ut last framed its own rules, it framed 
them on the (’ape model, uluch in turn was based on the rules 
obtainmg at Wcstminstci 

The ordinary meeting time of the house is at quarter-past 
two m the afternoon The Pnday adjournment is usually until 

^ Sec section 31 of \(t I0>>f 1911 

• This soctiun and tin fiiikiwing im taken from tin Standing orders 
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Monday If aftci the eleventh sitting of the session, biisineh'. i*, 
not concluded at 0 ji m on Mondays, \\'cdnesda 5 ’s, and Thuis- 
days, the piocccdings ai-e i-esiuned at eight o clock and continue 
until clc^cn o’clock, unless the eleven o clock lule is susiicnded, 
^\llCll busine&B continues until the house adjourns itself to the 
next sitting The adjournment of the house may bo moved on 
a definite matter of urgent pubhc importance ^vhen not less than 
hftceii membeis nsc in their places to signify that the^ dc'*no 
such a motion bemg heoid 

(i) Ordxnary Business The oidmarj' daily loutine of buMiiess 
m the house is as follows (i) x>etitioiis (ii) noticob of quertions 
and motions (m) reiJorts of select committccb , (iv) othei icjmit'* 
and jjajiorH , (v) oi-dci pajxjr 

Koticca foi Tuesdays are set doA^n on the order papeu in llie 
ordei in which thej' are given with pieccdcncc as follows 
(i) questions , (ii) motions m the name of a minister i-clating to 
the bubiness of the house (m) motions foi the reading of peti- 
tions (n) motion*' foi leave to intioduce bilK, whelhei jmlflK 
01 iniA’ate (a*) motions foi iCAiArmg bills which lajiscd (lining 
the xirevious sebsion (a*i) motionb foi the apxiointmont of sc'li c ( 
committees on jjm’atc billa (aii) motions foi the ajiiiointineiil 
of membeis to seive on select eomniittccs A\lien the housi* 
desires to siiiionit the memlws of the select committee (\jii) 
motions foi insUuctions to committccfi. on bills (ix) (dher 
motions 

CoACinnicnt business has xnecedeiKc on J[onda\s, Wedni**- 
dayb, and Thiusdajs, the prime ministci haAing the light to 
place goA'ernmeiAt motions and oideis on the oidei pajiei in llw 
lotation m. whw.lL they aic to he tAken Aitei the hft^-lust 
sitting day the gOA eminent has xuvccdencc on FiidaAs and the 
house mav sit uj) to elcA'cn o clock oi latei Subject to llie 
aboAo iTilcs, piiA'ate incmbei s haA c piecedciice on Tuesrlai s and 
on FiidaA’s Questions, iukI evei> motion iccjuiic notice in 
willing dchvei'ed to the clerk, cxcoi>t motions by Avay of amend- 
ment to a question alieady put fiom the chair, motions foi the 
adjournment of the house oi of a debate, motions in committee 
of the Ai hole house, motions leismg a question of oitier oi jn ivi- 
lege, ceitain othci matters, and Avhere the house unaniinoush 
toncuTs AAith the putting of the motion AVithout notice An 
uigent motion of pnvilege takes precedence of all other busincsb 
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MemborB are not alloM e*fl to load then Bi)c(*chc'> and thc\ must 
not read fiom a no^\spa]'>ii oi Iiook the ‘])cc( lies made m parlia- 
ment during the Bame nc->sioii While a membci is s])cal\iiig no 
other membei ma\ inti^nuirf him except lo lequcst that his 
words bo taken down, to call attention to a point of ordei oi 
privilege auddenh niismg to eali attention to the want of a 
quorum of thirty mcmlieis uhich is .lI^\a^■^ necessaiy in tho 
proceedings of the house oi in lommittee ot the whole house, to 
call attention to tho pit*seiKe of ^ll.mgel'. oi to move the 
closure 

^ATien the speakei is iiithe ehaii memlxMs ma> not speak for 
more than foi Ix’ iniiiiite'. exce^it inuiistei s oi membem m charge 
of bills 01 niotion-'j xilio ba\e no time limit No mcmbci may 
speak twice to a question e.tejit m explanation or in reply 
when he has moxed the motion oi mliocliucd the bill, oi in 
committee of the whole house No member may use the name 
of the King or the name of tho gcxeinoi-gonoiol clisi-espectfully 
in debates, oi for the pmpose of inlluencing the house m its 
deliberations Noi mav au\ ineml>ei lie mentioned b\ name, 
but he flliall be ftpoKeii ol as Tho hononrablo mcmbei for 
{nam%ng the constiluenctj he irpievewf#)’ oi m tlio case of a 
raim&tei by naming the xxulfolio wlueli ho liold** 

After a question h.is been ]no|)osed horn tho chan, a member 
may claim to mo\ c That tlie question be now put , and, unless 
it appears to the chan that such a motion is an abuse of the 
standmg orders of the house, oi an nifiingcincnt of the lights 
of tho minoiitx’, the quc>*liou mav be put foi thxiith and decided 
without amendment or debate It tins is earned all further 
amendments on the motion oi lull undei discussion may be put 
without fill thci aniendnieiitoi ilehatc Siinilaih , when a debate 
IS unusualh' luoti.toted tin commitlce on standing rules and 
ordois may hx witli the nppioval ot tlie house, when such 
debate shall cea^e All motions and aiucnclmcnts in connexion 
with tho debate arc, at tho lime so fixed, put without further 
discussion The fiist of the?^ methcKls of restriction is called 
the ‘closure the scconil is know n in the United Kingdom as the 
‘guillotine’, but is seldom, if ex’ei ii'^d in South Afiica 

Respect and obedience mu'^t be icndered to the chair A 
member who pcisi&ts in iiiclcx'ant or tedious repetition may be 
ordered by the chau to diMiontinue lus speech Any member. 
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having iispd objectionable words and not retracting them and 
apologizing, may be censured or otherwise dealt with by the 
house As soon as a member is called to order he must sit do^\ n 
unless permitted to explain Any member may ask that olijec- 
tionable matter be taken down The chair may order a incnibci 
guilty of disoiderly conduct to withdraw, and if he refuses ma\ 
order the sergeant-at-arms to remove the offending member 
Or a member may be named As soon as a member is named 
the semor member of the government present immediately puts 
the motion, 'That the member (naming kirn) be suspended fi om 
the service of the house * If the offence has been committed in 
committee, the chairman immediately suspends procot'dmgs 
and reports the matter to the speaker, who takes the cliAii foi 
the purpose of naming The suspension lasts, on the fust 
occasion, for a week , on the second occasion, for a fortniglit 
on the third occasion, for a month But a member, on ajiologi/- 
ing m writing, ma}' again be admitted to the house if the house 
so resolves 

If any member is guilty of wilful contempt, he is committed 
to the custody of the sergeant-at-aims bv oider of the Hpeal^oi 
and dealt with as the house mav ducot The house niti\ fmo 
him in an amount not exceeding loO, and he will have to pa\ 
commitment and discharge fees, and cu«'tody fees These fines 
and fees are paid into the treasurv’’ 

Strangers may bo present in i^e places allotted to them, Imt 
must withdraw when called upon to do so bj the chan , oi w lien 
a member cries 'strangers 

(ij) Financial Business (a) Apinopiiatton and the comnnUec 
of supply The house may not oiigniate or pass, an\ >ote, 
motion, addre-ss, or bill (i) for the appiopnatioii of any jiait ot 
tho public revenue or of any tax or impost, oi (ii) lor tho i eloase 
or compounding of any money duo to the crow n, or (in) authoi - 
izing the making or laismg of am loan, unless recommended 
by tho governor-general dunng the session in which such 
proposal IS mode ^ 

The speech from the throne alwa^ s contains a request to tho 
assembly for supply, and as soon as tho assembly has agieccl 
upon an address in reply to the sjwcch, it passes a resolution to 

‘ Section 62 of the South AfiKQ Act Cf W R Anson, Lott- o/Mt 
lion (Oxford, 1622), vol i, pp 284 if 
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go into committee of supply ‘Rstimates of the cxpendituie of 
the different departments are presented to the house in detail 
by the ministers lesponsible for those dcpaitnicnts The recom- 
mendation to supply iH communicated by .i minister in the fol- 
lowing terms * His excellency the governoi -general, having been 
informed of the subject matter of the proposed vote, motion, 
address or bill, recommend-^ it to the considei ation of the house ’ 
In South Africa theie arc m effect two budget speeches the 
motion to go into committee of supply on the annual estimates 
of expendituie (i) from the eonsohdated levcnue fund, and (ii) 
from the railway and liaibour fund The hrsl speech is by the 
minister of finance, the «.econd, on a diffcicnt day, bv the mimster 
of railways and harbours The debate on the motion is allowed 
five days There is no time limit in the budget debate to 
speeches, but not more than ten minutes may be taken m the 
committees When a minihtei’h salaiv w specifically and bona 
fide challenged, and amendments moved ju respect of it, the 
movers of such amendments ma \ speak for f oi ty mmiites When 
the committee has oonclnded the oonsidci ation of the estimates, 
the chairman repoi'ts that the committee has agreed to them 
with or without amendment, and tlio speaker appoints a com- 
mittee to draft and bung up the iiece««sary bill or bills to give 
effect thereto in the foim of the appropiiation bills 

(6) Taxation awf the Committee oj d ays and Means When the 
committee of sujiply h«'> deteiininwl what money shall bo 
granted to the crown, the hou^c goes mto committee of wa^ s 
and means to considci w hei c oi how to laihO the money rcquii ed 
Every proposal to laiso fluids must onginnte from this com- 
mitt^ on previous notice gi\en bv n minister, who states form- 
ally that the go^ernor-geneial lecommoncls the proposal In 
this respect the South Afiica Act iiiovidcs 

00 (1) Bills appropiifUma oi lu^>nt‘^•> or mipo-.mg taxation 

shall ongmatu oiib ui the HoU'tc of Ashi'mbly But a Bill slmll 
not be t^cen to appiopriatc ica cnac oi monevs or to impose taxa- 
tion by resKiTi oiilj of its rraitaiumg provisions for the imposition 
OP appropriation of fbu’S oi otbCT pecuniary penaltioe 

(2) The Senate may not anu^nd any Bills so for as they imposo 
taxation or appropiiatc icsisiue or moneys for the 8ci\ ices of the 
Government 

(3) The Senato may not amend any Bills so as to mcroaso any 
proposed charges or burden on the people 
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61 Any "Rill •winch oppropnatos revenue or moneys for the oixlmnn 
amnial <5cr\ncta of the Co\oinmrnt shall deal only with sneh 
appiopiiation 

62 The hfouso of Assembly shall not oiiginoto tfir pass any \oto 
resohition, address, or Bill foi the appropriation of anj pai t ol l hi' 
public revenue or of any tax or impost to any purpose iuiU'hs ^ik h 
appropriation has been recommendt'd by message ffoin thi' 
Governor-General during the sebhion in which such soto i< m)1ii 
tion, address, or Bill is proposed 

(m) The ProtedAire of the Senate The procedure and flio i uIoh 
of debate are eimilar m both houses The ordinaiy daily i emtino 
of business is as follows* (i) petitions, (ii) notices of quc'^tioii 
and of motion, (iii) reports of ojlect committees, (iv) ollici 
icports and papers, (v) questions, (vi) motions m the niinie of 
n minis-tei relatuig to the business? of the house, (vii) niofioiis 
for leave to introduce bills, whcthci public or pnvate (\iii) 
motions for the appointment of select committees on pinnte 
bills, (tx) motions for the apiiointmcnt of senators to “oivc* on 
lulls, (x) motions for the appomtmout of senators to sei\e on 
select committees ah’eady appomtod, (m) motions to ;rc> into 
committees on bills, (xn) all other motions, (xiii) oideii ol 
the day 

The only important cbfiercncc from the procediu'c ni the* 
of a«»scmbly that need call foi attention w m icgaid to monp\ 
bills By sections GO and 61 of the South Afiica Act bills 
appropriating revenue or moneys oi imposing taxation ma\ 
originate only in the house of nsscinblv Such bills in.i\ not 
even be amended by the senate It must cithci jinss them ni 
reject them In the latter case a joint sitting !*> callc'd m tlio 
same session 

One of the greatest defects m the South Afncan pailiaiuc ntcii \ 
s> stem IS the w aste of time in the iMissage of legislation Nc*cii 1\ 
all the work is done by the ai»embly Foi half the scs'^ion the 
senate has practically nothing to do, and mdecd docs not meet, 
for it has to wait for bills which have been jiaBscd by tli(' 
ashcmbly, before it con consider them All the work on thes-c 
bills ha\ mg been done m the assembly, there is often vei y little 
need foi the senate to consider them at all They arc thoic- 
foro nished through the senate, often without d miiiistci in 
charge of the bill even if it is a government mcasiu^e , and it 
a minister docs happen to take charge of the bill, ho may tJiow 
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impatience with the senate'^ dehberations, with the ro««ult that 
the senate is losing the status \ihich it ought to have in the eves 
of the pubho The above shortcomings in human nature arc 
probably inevitable when mimstcrs take a laige jiait in the 
debates of the assembly on the bills introduced by other minis- 
ters, and ore so busily engaged m the general proceedings of the 
assembly that, when the end of the session approaches and bills 
have to be sent to the senate, they are tiied out by their exer- 
tions and are bent only on passing the bills through the senate 
as q^uickly as possible A lull is hardly ever ongmated in the 
senate This is the cause of all the dissatisfaction which senators 
feel, the cause of all the v, asting of time m legislation, and the 
cause of the senate losing the status which it ought to have The 
obvious and only remedy lor this state of affairs is that minis- 
ters should originate at least half the bffls m the senate, so that 
the work be equally divided between both houses 

5. The Process of Legislation 
(i) Pubhc Bills 

Every bill is printed in both official languages A motion is 
made and a question is ]jut that leave bo given to bring in the 
bill, unless the bill be received from the senate or brought up by 
a committee appointed to draft a bill under a resolution of the 
house, in vhich cases such a hill is read a first time without 
amendment or debate If leave is given to a member to bring 
m a bill, he must immediately bi mg a copy of it m English and 
Afrikaans to the clerk s table and move, without notice, that 
it be read a first time such que-stion being put without amend- 
ment or debate When a future date has been fixed for the 
second reading of the bill (foi not more than one stage may be 
taken on the same day without the consent of the whole House) 
the clerk dehvei>- a copv of the bill to each member, and pub- 
lishes a copy of it m the <hzU1e 

Motions may be made to amend the question for the second 
reading by moving that it should be read a second time this day 
SIX mont^ or a longer or shortei period ahead Or any other 
motion may be made \\ hen a hill has been read a second time, 
it may either be ordered to bo considered in committee of the 
whole house on a day then named or be referred to some other 
committee 
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At the second reading the house has a full-dress debate on the 
principle of the bill , therefore, when the bill has been sent to 
committee, that is, its pnnoiple havmg been approved, no 
amendment may be moved m committee which is in conflict 
w ith the principle of the bill as r^d a second time nor may its 
principle be agam discussed — only the details, clause by clauNe 
The chairman puts the question on each clause ‘That such 
clause (or clause as amended) stand part of the bill ’ The title 
and other matters connected with a bill arc considemd after the 
sections and schedules have been dealt with A bill s progress 
may be ‘reported’ from time to time, vith a request foi leave 
to sit again, and when finally reported, the amendments me 
oonsidered by the house, and the bill is either ‘committed’ to 
committee agam, or set dov n for tiic third reading At the thud 
reading no amendments except those vhich might have been 
offered at the second readmg, or an amendment to the title may 
he made After the third reading, the bill is deemed to have 
passed the house, and it is sent to the senate 

Section 64 of the South Afnca Act provides that the govoi noi - 
general may return to the house any bill which originated theie, 
with any amendments which he may recommend The govei noi • 
general’s pleasure, either in assenting to a bill, oi recommending 
amendments (a very rare occurrence) is convev eel by nics.'^nf^c 
The bubmesa of the house is immediately susiiendctl and the 
hearer of the message introduced m oider that he may delnei 
it to the speaker The speaker immediately I’eads the inessdgt' 
to the house, and the bearer of the message withdraw h A time 
lb fixed for taking the message into consideration and it is 
acknowledged by an address All things which the house lids 
to offer to His Majesty or to the governor-general are offeied 
hy w'ay of respectful ad<lrcs8, signed by the speaker and tlio 
clerk, and pre'jented or forward^ by the speakci hen an 
address is ordered to be presented by the whole house the 
speaker, with the members, proceeds to such place as the 
governor-general may appoint There the speaker reads the ad- 
dress to him and receives hM reply When the govei noi - 
geneial has recommended an amendment, and the house cannot 
agi-ee to it, the bill is sent back to his excellency , if the iccoin- 
mendation is persisted m, the bill is agam sent back, and this 
procedure may be repeated until an arrangement is anivcd dt 
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or the bill dropped The amendments, of course, would be 
Bidvised by ministers, and iailuxe to carry them would be a 
government defeat 


(li) Private Bills 

A private bill is a bill for the mterest or benefit of a particular 
person or persons or institutions or bodies as distingui^ed from 
a measure of general public pobey Such a bill commences m 
parhament by petition for leave to introduce the bill 

Before the petition can be presented, certain steps must be 
taken by the promoters Notice must be published m the Gazette 
m both official languages once a week for four consecutive weeks 
either m October or November, or in April or May immediately 
precedmg the filing of the petition This notice must also be 
published m a newspaper circulating m the district affected by 
the bill, and must be given to all persons and authonties whose 
interests are likely to bo affected by the bill The notice must 
contain a true statement of the objects of the bill, together with 
an intimation that copies of the bill will be deposited with the 
administrators of the provinces affected bv the bill and with the 
clerk of the house of assembly not later than the last day of 
November or May, as the case may be, preceding the presenta- 
tion of the petition 

Complicated provisions govern the deposit of documents, 
books and plans, and as soon as these are deposited, notice is 
given in the Gazette by the clerk of the assembly The speaker 
then appoints a competent person to examine the plans and 
documents and to report hether the standing orders m regard 
to their preparation have been complied with, and whether the 
plans agree with the bill After leave to bring in the petition is 
granted, examiners on the petition (the chairman of committees 
and the parliamcntaiy draftsman) are appointed, and they, with 
all convement speed, examine whether the allegations m the 
petition are conect and whether the standmg orders have been 
complied with, and they report accordingly to the speaker, who 
lays the report on the table of the house If the exammers’ 
report is to the effect that the standing orders have been com- 
phed with, the bill is ready foi introduction If the report is 
adverse, the report is referred to the committee on standing 
orders, which makes a report to the house, and the house 



228 


PARLIAMENT 


may then condone any want compliance with the standing 
orders Notice of motion to introduce the bill le then given , it 
IS printed in both languages, with all references in the bill in any 
w ay afiectii^ the pubhc rev^ue or the prerogative of the crow n 
piinted in itahcs When so introduced, it is read a first time 
it IS then referred to a select committee on the bill 

Person who wish to oppose the bill must present a petition 
in opposition within three days after the fiist readmg, setting 
out the grounds of opposition This petition is referred to the 
select committee Before the select committee evidence mav 
be given, counsel may be heard, and all the proceedings aie 
taken down and reported to the house The second reading then 
takes place, the house goes into committee, and the com so 
followed in regard to public bills is now pursued 

At any tune after the first leading the house ra&y refer a 
private hill to a provmciol council for inquiry under the Private 
Bill Procedure Act, 1Q12, and ^tion 88 of the South Afiien 
Act, 1909 The promoters of the hill may during the ]>dilia- 
mentary recess apply to the speaker for such inquiry, and he lu 
his discretion may grant the request, in which case no petition 
for leave to mtroduoe in the assembly is required and t)ie bill 
can go to the first reading as soon as it is received ftom the 
provmcial council If the bill is to be sent to a provineuil 
council for mquiry, it is forwaxded by the speaker to tlie 
admimstrator of the provmoe affected by the bill and the hill 
18 laid by him on the table of the council The examinci h’ rejioi t 
IS also sent up with the bill Bi the council the bill goes hofoie 
a select comnuttee governed by the council’s own rule'' and 
new advertisements are publi^txl in the Provtncwl Gazelle 
Where a private hill affects more than ono province, it must go 
to each of the provincial councils concerned 

The report of the provincial select committee (each part^ 
having been heard by counsd or parliamentary agent before 
the select committee) is laid before the provincial council, and 
it makes a report to the speaker Unfortunately, the assistance 
of the provincial councils is haidly ever invoked for private bills 
Consideration of the bill by the house of assembly is then 
resumed at the stage at which it was referred to the provincial 
council , or, if the bill was first referred to the provincial council 
by the speaker, the bill may be introduced mto the house f oi its 
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first reading without a petition In cither case there may be a 
select committee of the assembly or the bill can go on as an 
ordinary public bill would, according to the Tvnshes of the house 
When a private bill ih brought from the senate, having origin- 
ated there, the select committee may hear further evidence if 
it so desires, or the bill mav go on through each stage as a pubhc 
bill would do The procedure in the senate is the same, mviatis 
mutandts, as in the house of asbcmbly 

The Passage of a Priiate Bill through the House of Assembly 
(From the Official Dthaiet of the Assembly, ahbreoiated) 

Monday, 25Tir J^BRUAiiY 1929 

PBBTOBIA WATERWOflKS (PBIVATB) BILL 
Bill laid on the Table — 

Report of the Examiners of the Petition for leave to introduce tha 
Fretona Waterworks (Pri\ nlc) Bill, as follows 

[Report that Standing Ordoi No 28 has not been compbed with ] 
Examiners reepeotfulb n'oouimmd that indulgence be granted 
Indulgence granted 

Wednesday, 27th February 1929 
Leave was granted to Mi To \\ ator to introduce the Pretoria Water- 
works (Pnvate) Bill 
Bill brought up and road a first time 

Thursday, 28th February 1929 
Bill sent to a Select Curamitlec, thv Cuinmittce to have power to take 
evidence and coll for papers 

Wednesday, 6tii March 1929 
Ms Speakes statixl that ovimg to a pi'tition in opposition to the 
Pretona Waterworks (Prixalt) Bill Imrng been loferred to the Select 
Committee on the Bill, the (.'ommittcc would meet as on an opposed 
private bill 

Monday, IItii March 1929 

The fiTr*TTt.wA-w OF THE Semct Committee on the Pretoria Water- 
works (Pnvate) Bill brought up a special report on the Bill os follows* 
[desiring leave to amend the titio and preamble of the Bill ] 

r,, (Report considered ) 

Cnainnan moves — * 

That leave be granted to oincud the title and preamble m accor- 
dance with the report 

Seconded (Discussion.) 

Motion put and agiucd to 
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TmnisDAY, 14 th Mabch 1929 
Ceaibman OS' Select Cosoiutsb brought up Bill aa amdnded 
House orders report and evidence to bo printed, and Bill to be read a 
second tune on 20th March 

Wednesday, 20th March 1929 
Bill read a second tune House to go into Committee to-morrow 

Thursday, 21st March 1929 
MR Tb Watbb I move — 

That the House do now resolve itself mto Committee and that 3^1r 
Speaker leave the Chair 
Motion put and agreed to 
HOtrSB IK CoUMITTEE 

On clause 1 (Discussion ) 

„ &c (Discussion ) 

!E'riday, 22kd March 1929 

Pbetobia. Watbr^vobes (FAzvatb) Bill as amended in Conmiittcc, 
to be considered 

Amendments considered and agreed to, and Bill as amended adopted 
Third reading March 26th 

Monday, 25th March 1929 

Bill read a third time 

(Bill sent to the Senate m the usual manner Bill pasbcs the 
Senate and receives the Royal Assent, and becomes law ) 


(ill) Exchange of Bills between the Houses 
There are four methods of communication between the houses 
accordmg to the standing orders Each of these methods of 
commumcation or intercourse is desigDed foi a particulai pur- 
pose — either for the direct puzpose of legislation, or in oidei to 
consider matters such as the mternal arrangements of tlie liou'^es 
or the relationship between them There may be a confcience 
between the houses earned out through managers appointed 
by each house , or each house may appoint a select committee 
to discuss the matter at issue , or there may be a joint sitting of 
the two houses under sections 58 and 63 of the South Africa Act, 
a procedure which is desenbed m the next section of this chapter , 
or, finally, there may be the procedure of exchanging messages 
By this last method the houses deal with the bills which have 
passed through them 
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When a bill passed by the senate is received by the assembU 
(which, as pointed out, is loo raie an occuireuce) the bill is 
lead a first time mthout amendment oi tlebate It then pio- 
ceeds in the same injimer as bills ongiiiiitiiig in tho asscnibh , 
but it IB headed ‘Bill leoeived fiom the Senate’, and in the 
order paper it is refeiied to as * S B In case the assembly finds 
it necessary to make anicndments, the bill as amended is i*c- 
tumed to the senate i\ith a mesbage desinng the senate’s con- 
currence m the aineiidnients If the Kcnato disagiees with the 
amendments made bj* the as^senibly oi makes furthei amend- 
ments to the amendments of the ab&emblv, the assembly may 
insist or not insist on its amendments, or make further amend- 
ments, or agree to tlic senate s amendments and make further 
amendments, and bills aie sent to and fio with wiitten I’easons 
statmg why the amendments eannot be accepted ^ If agree- 
ment IS reached, the siieakei certifies the bill as finallv passed, 
and signed by the piesidont of the senate, it is transmitted to 
the govemor-gcncial foi assent m His Majesty’s name A bill 
which has originated in the assembly (whore nearly cveiy bill 
does ongmate) is sent to tho hai of tho senate by the hand of the 
clerk or one of hin assistants, and is headed ' A B ’ (Assembly 
Bill) The procoduie onthned aliove is followed if tho senate 
proposes amendments ^ 

^ Th«ee written *rcaeoiib’ tiikoilic fonn Iht* uiaendmont proposed is not 
in the public mterovt ’ <« tt bpeoi/ji nuvon ;s given A inoinber of the 

aBsembly once askud, * \\ Im tiio judgo of wlmi h in tlie public mtorest T ’ 

* Tho Standing ordcru of tho atwniblv on the rxihuiigo of bills provide 

185 When any public bill p«'«c«l In Uh* Scnulc alioll ho i-oioivod by this 
House for cuucurnnic, such bill sluill l>r mul a first time, without 
amondinont or debato, tmcl shall thcrmftci bo proi*ordod with in thi' 
aamo manner ns pviblu bills onguiating in thm House 

186 (2) In COSO thin House hIiuH find it lu fc<wary to make any amcnclmoiitn 

in such u bill it shall, as pained liy this Hkii'ip, bo retiimod to tlie Sonnto 
With a message desiruig the cunciirresico of tho Senate in tlio aiiiond- 
menta 

190 As often hh tins Hnu>>o shnll agno to nil tlio amendments of the Senate 

Mr Spciikor aliall duct t the Clcik to write upon the top cif hikIi bill 
‘The Hoube of Aasuuiblj agrc<'> to the amonclments of tho Senate’, and 
to sign tho ( ndursomi'ul nud sue h bill, so endorsed, shall bo troiiMinittod 
by m(‘*isiigo io tho Senate 

191 In (iisis uhin-o the Senate (1) dibogrces to amendments mado by this 
House , OI (2) ngrocs to aniciidrocnls mode by this House with amend- 
]iH Ills, tins House may as to (1) insist or not insist on its amondinonts, 
or mnko further amendments to the bill oonsoquent upon the rejection 
of its amendmenta ,,and oaa>y as to {2) agree to Uie Senate’s amendments 
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(Iv) Disagreement between the Two Houses 

The South Afnca Act contains a ready and efficient machinciy 
to overcome pailiamentary deadlocks If the two houses dia^ 
agree over proposed legislation, a joint sitting is convened This 
type of jomt sittmg must be distinguished from the jomt sitting 
required to amend the entrenched clauses of the South Afnca 
Act under section 152, On a disagreement between the t^o 
houses ending m deadlock, the procedure to be followed is set 
out in the following section of the South Africa Act 

63 If the House of Assembly passes any Bill and the Senate rc 3 ccts 
or fails to pass it or passes it with amendments to which the 
House of A^embly will not ^rce, and if the House of Assembly 
m the next session agam passes the Bill with or without any amnid* 
znents which have been made or agreed to by tho Senate and tin 
Senate rejects or fails to pass it or passes it with amondmi'iits to 
which the House of Assembly wiU not agree, the Govemor-Goniiul 
may during that session convene a joint sitting of tho mcmbi‘rs 
of the Senate and House of Assembly Tho members piesi'nt nt 
any such jomt sittmg may deliberate and shall voto togcthc'r upon 
the Bill as last proposed by the Houso of Assembly and upon 
amendments, if any, which have been znacio therein by ono Houm' 
of Parliament and not agreed to by the other , and any such attu nd- 
ments which are affirmed by a majority of the total numbiT of 
members of the Senate and the House of Assembly pte><ont at hucli 
Mittmg shall be taken to have been earned, and if the Bill witli tliu 
amendments, if any, is offirmod by a majonty of the membois of 
the Senate and the House of A^mbly present at such sitting, it 
ahall bo taken to have beon duly passed by both Houses of Poilia 
ment Provided that, if the Senate slioll reject or fail to pans un> 
Bill dealmg with the appropriation of revenue or moneys foi the 
public service, such jomt sittmg may bo convened durmg tlie saim 
session in which the Senate so rejects or fails to pass such Bill 

It IS to be noticed that the section refers to bills which ha^ c 
been passed by the assembly and rejected wholly or partly b> 
the senate Jomt sittings of both houses cannot be called on 
bills which have ongmated in the senate A bill may be rejected 
by the senate in one of three ways It may be wholly lejected, 
1 e fail to pass the second reading , or important clauses of the 

on its own amendmenba or may disagree thereto end may msist on 
its own amendments 

192 Buoh bill shall also contain written reasons for this Houso not 
agreeing to the smendmente proposed by the Senate 

193 in all such cases, if sgreement IB not arrived at, thon the Governor 
General may m the next session convene a jomt sitting 
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bill may be rejeoted tn iato , or it may be accepted subject to 
amendments to which the assembly refuses to agree, i c the 
assembly’s bill is rejected The laai eventuality has pioduced 
a device called ‘the biacket , i^hich is Ubed also in uionetaiy 
bills A disputed amendment is jiloced m brackets with a foot- 
note to the effect that it does not form part of the bill , if the 
assembly insists upon lejectmg the proposed amendment, or 
it IS an amendment which the nenate has no power to make, 
the assembly may delete the brackets or delete the clause 
as it pleases, and in either ea^c the bill is not rejected by the 
senate 

If a bill IS rejected it may be mtioduccd m the assembly in 
the following session and if it is again rejected by the senate, 
the provisions of the bcction legaiding a joint sittmg may be put 
mto operation 

A joint sitting under the deadlock clau><e (section 6[1) must be 
diatmguished from a joint sittmg iindei section 162 of the Con- 
stitution Act The latter is held without the houses having 
previously considered the bill at all bcction 152 provides the 
only machinery wheidn hills dealing with the entrenched 
clauses may be connidcied bv parhuinent at all, namely, by 
both houses sitting tugethci m the first instance But a jomt 
sittmg undei the deadlock clause takw j)lace as a kind of appeal 
after the bill has boon pievioiislv considered m all its detail by 
the two houses and a deadlock anived at Under section 152 
the agreement of two-thuds of the members of parhament 
whethei present or not must be 'Jiown on the voting, under 
section 63 a bare majoiit\ of members juesent is sufficient 

The procedure is vci> simple an<l works easily and smoothly 
A jomt Bitting IS con\ encxl bv mesNage of the governor-general, 
a specimen of w hich is given m section \ i of this chapter The 
bill as last introduced in the as^inblv Js submitted to the joint 
Bitting together with all the amendments which have been 
agreed to by both houses The contentious clauses are then 
taken, each in turn, w'lth the amendments of the senate, and put 
to the vote The clauses are passed or rejected according to 
whether they receive oidmary majorities or not There can be 
no question of furtlier disagreement The disputed clauses are 
brought to a final determination, and the bill with those clauses 
accepted or rejected or amended m the same way as if it had 
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been passed by both houses sitting separately under ordinaiy 
circumstances 

The procedure leading up to a joint sittmg and the proceduie 
at a joint sitting is shown in the following sections of this chaptci 

(v) Passage oJa 'Deadlock* Bill through the House of Assembly, 
shomng ordinary routine of the House, and eventual 
'Deadlock* 


THE PRECIOUS STONES BILL 
{From Official Debates oj the Assembly, abbresioted) 

Fhiday, IST April 1927 
Mr Spbaxbr took the Chair at 3 20 p m 

SELECT COlOnnEE ON RAILWAYS AND HARBOURS 
Geacbkan or Select Cohdcxteb brought up tho Second Rcpoil of 
the Select Committee on Railways and Harbours 

Report and evidence to be prmted and consitleri'cl on 12tli Apiil 

QUESTIONS 

[Questions having been answered, the Houee considered ] 

THE PRECIOt^ STONES BILL 

The Mikister or Mines aitd Industbies askod leave to mtrodneo 
the Bill Leave granted to tho Mmister of Mines and Lidustric's to mlio- 
duce tho Frecioua Stones Bill 

Bill brought up and read a first tunc. Second reading 11th Apiil 
(Bill not reached on 11th, sot down for 29th ) 

Monday, 25th April 1927 

First Order read 
Second „ 

Third 

Fourth „ Second reading, Prsczoub Stones Bill 
The Minister of Mines and Indttstbies I move — 

That tho Bill bo now read a second time 

(CencEal principles of BiU explained by Minister, and debate 
thereon by the House l>ebate adjourned } 

Tuesday, 26th APBm 1927 

Questions (having been answered) 
First Order read Adjourned Delate on. motion for second rcaduig 
Precious Stones Bill, to be resumed 


(Debate resumed ) 
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Wednesday, 27th April 1927 

BUSINESS OF THE HOUSE (TI’ESDAYS) 

Thb Fbimb Minister 1 mo\t* — 

That after Tuesda^ the 17th May, Government busmess have pre- 
cedence on Tuosda^ •v, nflt'i notices of questions have been disposed of 
(Seconded and agreed to Order paper read Adjourned Debate 
on Precious Stones Rill resumed and adjourned to — ) 

Thchsday, 28th April 1927 

Motion Tliat the Bill be now read a second time, put and agreed 
to Bill read a second tinu , House to go mto Commit^ on 6th May 

(Not reached till 20th May ) 

Friday, 20th May 1927 

Fust order read Hou^i' to go mto Committee on Precious Stones Bill 
PRECIOUS STONES BILL 

House m Conuuittee 
On clauso 1 
„ 2 
„ 3 &c 

Disousflion on each clauso until whole Bill agreed to in Com- 
znittoo ) 

Satuhday, 25th June 1927 

Bill reported with aiuoiidiucuts 

Amendmcnta < oiuiidon'd by House and agreed to 

Bill amended, adopted . and read a third time 

(Bill sent to tlii. Senate, wh^t> it goes through a similar pro- 
ccduie ) 

\\ EDNESDAY, 29TH JuNB 1927 

Message leccivcd from thi Sinnte, returning the Precious Stones Bill 
with amendnu nts 

On tliu motion of tin l^Iiiiistei of Minos and Industries — ^Amendments 
oonsidered 

On amendini iitN ui c laiisi 20 

The Minister oi Ml^Fs ami Industries 1 cannot agree to these 
amendments Motion t]iiinlieTlou6eTeject'theamendinentsmclauBe20 
(DiscuNMioii , niution put to the House,) 

Upon which tho ITonse di\ idod 

Ajos — HC Noes — 15 

[All luimeB prmted here ] 

Amendment roji cti d 

On amendment s (inotherclaii'JOs.saTneprocedure some accepted, 
some rejected Altei all Senate’s amendments considered,) 
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The Following Message was sent to the Senate 

The lIouBL uf Assembly tranamits to the honourable the Senate tlio 
Precious Stonos Bill m which the honourable the Senate has mode 
certain amendments [here state am^idments] The House of AKsemblv 
regrets that it is unable to agree to the amendments m clauses {hen.' 
state the clauses] as in the opmion of this House theso amendments 
arc not in the public inter^t 

The House of Assembly concurs m the remaining amendments m 
clauses [here state the clauses] and trusts the honourable the Souato u ill 
not insist upon those amendments which this House is unable to ac ei {>( 

The FonLOWiNO Mbssaob was received from the Senate 

The Senate transmits to the honoumble the House of Assembly thi' 
Precious Stones Bill m which the Stmate has made certain amcntlnii'nt s, 
namoly in which amendments the House of Assembly lias concuii'cd 
with the exception of the amendments in 

The Senate has further considered those amendments togi^ther with 
the reasons for the honourable the House of Assembly’s disagri'ciiK ut 
with the Senate, submitted m the message of to day’s date 

The Senate regrets, however, that it must insist on its amendinonti 
It has consented to tlie d/astic provisions of clauses but consuU'i s 
it against all prmoiples of justice that those proiiaions should bo miulu 
retrospootivo to a date further than that of the introduction of tlu Bill 
On tho motion of the Minuter of Mmes and Induatiics, the niossago 
c<aiaiderod 

The SlmisTER or Mines and IimrsTRiES I moi'o— 

That this House msists upon its decision on the amendments 

(Seconded ) 

Upon which the House divided 

Ayes — 33 Noes — 12 

[All names {tinted here ] 

Motion accordingly agreed to 

The Following Message was sent to the Senate 

TVxd Hwoife xA AaataiiWiy traiismAs to the honourutAe t’/ic SontAi \'r(t 
Precious Stones Bill, in which the Senate has madu amondment') in 
clauses to which the House of A^cmbly was unablo to agree 

The House of Aaaembly regreto that tho honourable Iho Senate 
insists upon these amendments, and, atti'r taking tho reasons of tliu 
honourable the Senate into consideration, the House of AsbOinbly is 
constrained to insist upon the decision previously communicated b> it 
to the honourable the Senate 

Tho House of Assembly, thorcforc, m returning tho Bill, trusts that 
the honourable the Senate will further consider its decision and not 
insist upon the amendments 

(This IS whore the matter is left for the session Tho form of 
tho Assembly’s last message ^lows that the Bill will bo intro- 
duced next session ) 
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Next Session, Commencing Friday, 14th October 1927 
FRECIOTTS STONES BILL 

(Passed through AKsembly, and rejected by Senate Deadlock 
again To solve the deadlock it is necessary to convene 
a joint sitting } 


(vi) Jotnt Sittmgs 

(a) Joint Sitting by reason of Disagreement bettoeen the Houses 
(See 63 of S A Aet) 

Joint Sitting of Both Hol’ses of Parliament 

Convened in accordance ivith 'tcclion 63 of the South Africa Act, to 
consult » the Precious Stones Bill 
{Frou! OJietal iithales jor Joint Sittinii, J927 ) 

Wednesday, ‘)th November 1927 
Members of the Senate and the Houbc. of Atwembly mot in the Assembly 
Chamber of the House of Assianbly, Purlimnent Houses, Capo Town, 
and the Speaker of the House of As-snnbl> (tbo Hon E G JanHon)took 
the Chair at 10 6 a m 

MESSAGE FROM HIS EXCELLENCY THE G0V£RN0B<6ENEBAL TO 
BOTH HOUSES OF PARLIAMENT 

The Clbbs of the House of Assembly read the messago from His 
Excellency the Oovomoi-O'oncral convenmg the jomt sitting as follows 
His Excellency the Governor-General hav mg been informed by his 
Ministers that the House of Assembly passed the Precious Stones Bill 
during the fourth icbsion of the fifth Parliament, that the Senate 
during that session passed it with amendments to which the House of 
Assembly did not agree , that during the present seasion of Parliament 
the House of Assembly again passed the Bill, and that the Senate 
passed it with amendments to which the House of Assembly did not 
agree, hereby, under and bv virtue of the provisions of Sections 68 
and 63 of the South Afiica Act 1909, convenes a joint sittmg of the 
members of both House's of Parlioroent, to be held on Wednesday, 
the nmth day of November. 1927, at 10 a m , for the purpose of the 
members present at such joint sitting deliberating and votmg together 
upon the said Bill ns last proxwsed bj the House of Assembly and upon 
amendments which hav e been made therein by the Senate end not 
agreed upon by the Assembly — Athlonx, Governor-General 
Thb nT.-BTw.-g then road the list of members when those present answered 
to their names 

BOLES FOR THB JOINT SITTING OF BOTH HOUSES OF PARLIAMENT 
Mb Stsakeb submitted the followmg rules for the regulation of the 
proceedings of tlic jomt sitting viz — [These rules are specially drawn 
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up for eacli joint sitting, and in this ease refer meroly to tbo times of 
meeting and ai^jmiTnment, the assembly rules otherwise applying ] 

The Pri&ie Mini9ieb Z move, as an unopposed motion — ^That the 
rules now be considered 
bln Vebmocxten seconded 
Agreed to 

The Prime Minister I move — ^That the rules be adopted 
blE Heyns soconded 
Motion put and agreed to 

Mr Sfeaseb I submit the Precious Stones Bill includmg the amend- 
ments m Clauses 26, 33, 60, 50, 68, 78, 96 and 116, which haie been 
agreed to by both Houses of Parh^nent 

[The jomt sittmg then considered the contentions clauses 1 
On Clause 2 . (Discussion of unaccepted amendment by Senate — 
Question put ) The Clause, as printed, then put and the joint sitting 
divided 

(Until all the contentions were agreed to ) 

The Minister of Mines and Indubtribs I movo — 

That tho Bill, as amended, do now pass 
IdR Vbbmooten seconded 
Motion put and the joint sittmg dnided 

Ayes — 78 Noes — 68 

[All names pimtod ] 

Motion accordingly agreed to 

Mb Sneaker I now declare the Precious Stones Bill, as aincndul, 
has been duly passed by both Houses of Parlismcnt m accordance uith 
the requirements of Section 63 of the South Africa Act 
The Minister of Mines and Insdbtbieb I move — 

That His Excellency the Governor-General be informed by re‘4prct- 
ful address that the jomt sitting of both Houses of Parliament con 
^ ened by his Excellency for tbo purpose of considenng tho Ficcinus 
Stones Bill, duly met and debbenited upon tho Bill and upon the 
amendments which have been nmde thomm by the Senate and not 
agreed to br the Hoom of Asacmhfj , and that tho "Bill, aa amended 
was passed bv a majority of tiio total numbei of members of the Scnal >' 
and House of Assembly at such sitting 
Mr B J Pienaar seconded 

Agreed to (Adjoummonl ) 

(h) Joint Sitting un<2er Section 152 of tho South Africa Act 
This hind of joint sitting must distinguished from the joint 
sitting following a deadlock It differs from the latter in tRO 
important respects (i) the hiSioitgmates in a jomt sitting , (ii) to 
become law the bill must recewe the assent of two-thirds of the 
total number of all tiie members of both houses whethex present 
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at the joint sitting or not Thi-? reqmi’emont applies 011 I 3 ’ to the 
third reading of the bill ’ 

JOIKT SlTTliJQ OF BOTH HOTJSES OF PaRLIAMEITT 

Convened to consider the Katnea* Parliatneiifan/ R^reaentaiiou Bill 
and the Cr^otired Persons' Rights Bill 

Tuesday, February 1029 

Members of the Senate and (he House of AHsembI> met m tlie Assembly 
Chamber of the Hmi'<e of A«."-embh Parhnmi'nt Houses, Cape Town, 
and tho Speaker of the House of Asmmibh {the Hon E G Jansen) 
took tho C^air at 10 35 n in 

MESSAGE FROM HIS EXrETJ.EXCJY THE GOVERyOR-GENERAL 
TO BOTH HOUSES OP PART.rAV WVT 
The Clbrk of the Hou*^ of AssembU leod the moRsogc from His 
Exccllenc 3 *lheCo\ (‘inor (h'neral con\ t ijing the joint sittmg, as follows — 
Hia Excellency the ((oMwop-Cemml lia\ing considered tho pro- 
visions of two Bills which hisMinistei'-de-.ire to submit to Parliament, 
viz [the nature of the Bills is he 10 bOt out] , ond haxnng been advised 
by his Ministers that the bas! Bills lull within 1 ho provisions of sections 
35 and 152 of the South Aftiea Act, 19U9, heioby, under section 66 
of that Act, convcnc>s a joint sitting of both Houses of Parliament for 
the purpose of consulormg (he soid Bills This jomt sitting shall be 
held on Taosda^ , (he 1 2th <lot of Febiunrj , 1 029, at 10 30 a m 
The Goveraor-Oeiicinl tiaubinits heicwith copies of each of the two 
Bills — ^Athlof, Go\ oinor General 

The Clerk (hen nail the lisl-, of members, when those present 
answered to then iianii'h 

RULES FOR THE JOJyT slTTlRG OF BOTH HOUSES OF PARLTAME2TT 
Mb Speaker snbmdti'd (he following rub's fur the regulation of tho 
proceedings of the joiiil sittmg, iii — [(lie substiinco of these rules is 
set out m tho footnote be low | - 

^ Section 152 of the Smith Afiiia \(t ProM<l<il that no rt'peal or altera 
tionof thcpniMfiinns (onfuincd m this mtion 01 mHoetiona J lancllST, shall 
be \ alul imloBS the Bill enib(Mi\ mg mi< h repiul or nltoration shall bo passed by 
both Houses of Farlmini iit hitting (ogi llier and nt tlie thirrl rending be agreed 
to by not less thnn two thmlHuftbi tutnl muiiber of nicmbcm of both Houses 
A Bill BO passed at such joint sitting shall he (wken to hR\e buen duly passed b> 
both Houses of Parliament 

* 5 (1) On the conclusion nf debate on tho motion Thot the Bill be now 
road a third time , and after the diajKisRl of amendments to tliat motion, 
if any, the 6(igeant nt Anns shall cause the diMsion bells to be rung for 
two minutes, anil thonniftii the doors shall be lixkid us soon as Mr 
Speaker shall direct After the doors ha\e boon locked no member shall 
be allowed to oiitci nr leave the vliambcr until after the vote upon the 
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The Prime Mihisteb I move, as an unopposed motion — ^That the 
mire be noiv conbidcrcd 

Mb W B de V tt.t.ttcm seconded 
Agreed to 

The Pbimb Minister I move— Tliat the rules bo adopted 

Mb Brink seconded 

Motion put and agreed to 

The jomt meeting adjourned at 10 55 a m 

Wednesday, 13th Fbbbttaiiy 1929 

Mb Speaker took the Chair at 10 3 a m 
The Prime Minister I move— 

For leave to mtroduce a Bill to make special provision foi the 
representation of natives in Parliament and m the Provincial Councils 
ftnrf for that purpose to alter certain pro\ isions of the laws go\ iTniiig 
voters' rolls and parliamentary and provincial council elections 
(Seconded. Discussion Adjournment ) 

third reading has been deolarod hy Mr Speaker, and every nicnibei 
present in the chamber nriH be required to vote 

(2) When the doors have been lociracl. Mr Speaker shall call for lln 
‘Ayes’ and ‘Noes’, and if there is no voice for the 'Noes’ ho aliall Qp])oinl 
two tellers to count the mombors present m the chamber The ti>ll(i-H 
shall, for that purpose, use a division list for the ‘Aves’ Bpciuillv pi inted 
for the joint sittmg If, however, on Mr Speaker calling for tlic Avm 
and ‘Noes’ he shsJJ duect the ‘Ayes’ to tbo right of the Chair unil the 
‘Noes' to the left, and he shall appoint two tcllon for oarh side who shell 
similarly use specially pnntod division lists for tho 'Ayes’ end Ni»s 
respectively In case there should not be two tellers for the 'Nut a th(« 
member voting m the mioonty shall he appointed as teller and iiit 
accordingly 

(3) The tollers shall in cither ease sign the <!iv isitm lists and hand tlicrn 
to Mr Speaker, who shall hereupon declare the numberb to the jiiini 
sitting and intimate whether he votes with tho 'Ajes' or tho 'Xocs 
and the Clerk aliall make entry accorduigl^ If it bo found that two 
thuds of the total uumbor of tho moinbei-s of both Hoiisea hav o nai'or'il 
to the third retidiitg, Mr Speekori^U lo^truct the Cierk to rp/td tiit Ih}} 
a third time and tliereupon declare the Bill to have boon duh pns!>crl in 
accordance w ith tho requirements of act tion I ‘>2 of the South Afni >i \( 1 
If tho motion for the third rcadiog of the Bill be agreed to bj Ichh tliaii 
two-thirds of the total number of tho mombors of both Hoii>.cs Mr 
SpeakoT shall declare that the Bill lias failrnl to pass in uci ordani c w ith 
tlm requirements of section 162 of the South Afnca Act 

(4) In any case entry shall be made m the mmutes of proceedings of tho 
jomt sitting of the nsiues of those voting, showing whether they voted 
for or against the third reading of tho Bill 

6 After the Bills have boon disposed of, a motion shell bo proposed bv a 
himister that an address be pzesenteil to His Excellency tho Governor- 
General by Mr Speaker, acquainting ITv* Excellency with the result of 
tho joint Bitting, and the question on such motion having been decided, 
Mr Speaker shall declare the joint sitting ended 
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Thursday, 14th February 1929 
Mb Sfbaeer took the Chair at 3 6 p m 
Order of the day read Adjourned debate on motion for leave to intro- 
duce [above] Bill to be reiaumod 

(Debate resumed, and afttu' discunsion,) 

Motion put uid the jomt sit ting diAudcd 

Aj’es — 79 Noes — 71 

[All names printed ] 

Motion accordingly agreed to 
Bill brought up and read a first time 

(Adjournment ) 

Monday, 18th February 1929 

Mb Sfbaeeb took the Cluiir at 2 60 p m 
The Prqce Minister laid upon tlio Table — 

Recommendations of thu Katn e Affairs Commission m regard to the 
[above] Bill 

Fuat Order read Si'eond readmg [above] Bill 
The Prime Minister I movo — 

That the Bill be now read a second time (Disoussion ) 

Gen Smuts [mo\es] — 

To omit all tho words after ‘That’ and to substitute 'this jomt 
Bittmg of both Houses of Parliament is of opmion that the question 
of political representation to bo accorded to natives should be con- 
sidered as pert of a gi ncrol inquiry mto the economic and other rela- 
tions of the European, coloured, and native populations of the Union 
to be undertaken bj a national commission or convention on which tho 
views of the diffc rent sections of the people ahould be represented and 
that this Bill should therefore not be further proceeded with 

(Discussion ) 

Question put That all the words after ' Tliat ', proposed to be omitted, 
stand part of the motion. 

Upon which the joint sitting dnidi^ 

Ayes — 80 Nops — BB 

[Ah nam^ prmted ] 

Question accordmgly alhrmcd and tho amendment proposed by Gen 
Smuts dropped 

3iIotion for the second reading then put and agreed to 

Bill read a second time , joint sitting to go into committee on— 

Wednesday, 20th February 1929 
Mb Speaker took the Chair at 2 30 pjn 

First Order read Joint mttmg to go mto committee on the [above] 
Bill 

Joint Sixting in Commutee 
On Clause 1 

(Discussion Amendmeuts Question put ) 

R 
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The Clause, as printed, then put and the Committee divided 

(Each of 14ClauB08 having beencarried by ordinary majorities ) 
Joint Shting ov Both Houses Resumed 
Bill reported without amendment 

(Adjournment ) 

Moitbay, 2&rH Febbumiy 1929 

Mb Sfeaeeb. took the Choir at 10 5 a m 
Eirst Order read 

Second Order read Third readmg [above] Bill 
The Prime MiNismB I move — 

That the Bill be now read a thud tune. 

Mr Speaker ordered the division bolls to be rung for two minutes 
and thereafter directed the doors to be locked 

Mr Speaker then called for the ‘Ayes* and ‘Noes* on the third rcad- 
mg of the Bill and the joint sittmg divided 

Ayes — 74 Noes — 6B. 

[All names prmted ] 

ATv Speaker The division lists show that 74 votos have been recorded 
m favour of tho third readmg of the Bill, and 69 votes against the thud 
reading I desire my vote to be recorded with the ‘ayes’ and direct thi' 
Clerk to make the entry accordingly 
By direction of Mr Speaker, bis name was recorded as having \ otiul 
with the ‘ayes’ 

Mr Spbakes Section 162 of the South A&ica Act. 1909, pro\ ldr^ 
that m order to be vahd this Bill must be agreed to at the third roadiuu 
by not leas than two thirds of the total number of mombcii> of boll) 
Houses The total number of members of both Houses is 176, and a full 
two'thirds of that number is 117 As 75 votes have been cast m fa\uui 
of the third reading, I declare that the Natives’ Parliamentaiy Rejne- 
eentation Bill has failed to pass m accordance with the requircnricntb of 
Section 162 of the South Africa Act 
The Prime Ministeb 1 move — 

That His Excellency tho GovOTior-Cencral bo informed byrosjitcl 
ful address that tho jomt sittmg of botli Houses of Parliament con 
vened by his Excellency for tho purpose of considenzig the Nat n es’ 
Parliamentary Representation Bill and the Coloured Persons’ Rigid's 
Bill, duly met and deliberated and that the Natives’ Farliamr'ntui^ 
Representation Bill failed to pami as less than two-thirds of the total 
number of members of both Houses of FarLament voted in fa\ nur of 
the third readmg (Seconded ) 

Agreed to 

OOLOUBED persons’ BIGHTS BILL 
(Havmg been considered on tho same days as tho other Bill 
and reported with amendments } 

The Prime Ministeb As the Coloured Persons’ Rights Bill is d( pen- 
dent on the Natives’ Parliamentary Representation Bill, which has been 



PARLIAMENT AT WORK 243 

rejected, I wisli to announce that I do not intend to proceed with the 

Coloured Persons’ Rights Bill ^ 

(Adjournment ) 


(vu) The Assent to Bills 
SouTn Africa Act, 1909 

64 When a Bill is pi'osontod to the Covemor General for the Emg’s 
assent, he shall declare accoiding to his discretion, but subject to 
the proMSions of tlus Act, and to such instructions as may from 
time to tunc be gi\ en in that behalf by tho Kmg, that ho assents 
m the King’s name, oi tliat ho withholds assent Tho Governor- 
General may return to the House in which it ongmatod any 
Bill so presented to him, and niaj transmit therewith any 
amendments which ho may recommend, and the House may deal 
with the recommendation ^ 

Royal Inairuchons to the Governor-Geu&ral, 1900 

VIII The Govcmor-Ocncral is to take care that all laws assented to 
by him m Our name, or reserved for the signification of Our 
pleasme thereon, shall, when transmitted by him, bo fairly 
abstracted m tho margms, and bo occompomed, m such cases 
as may seem to him n<*cesHai} , with such oaplanatory observa- 
tions as may be rerjuired to exhibit tho reasons and oocasions 
for propodmg such lai^s, and ho shall also transmit fair copies 
of tho J ournnls and Mmutes of the proceedings of tlio Porbomont 
of tho Umon, which ho is to require fium the clerks or other 
proper ofiicors in that behalf, of the said Purluuncnt 

The question of reservation of bills v, as dealt with m Chapter 

' The government did not resign after the rejeetiim of theeo bills, oven though 
the bills represented a renlinul jicml in tin gineininpiil’H jiolicy PHrlinniont 
was dissohed by ciHuviun uf time Hoon nfterwunlH and a goiioral oluctinn took 
place on June 12, 1929, whi'ii tlicnatnc qnoMtiun \^nb diseusscd and formed tho 
main platform of the Nutuiiialibt party wlnUi wnentiirTii d itgiiin to power The 
government again did not obtain the rcquiied two fluids miijonty, anil tlio 
bills wcni not rcintrodiiucd it is not a eonstitutiuiuil nilo m South Afnra that 
the government shoidd resign if bdlH intrudiiiod by it requiring a twu-iliirds 
majority aro rejected, as tlicgn\crmnc*nt malillablo to enrry on tho administra- 
tion of ailairs and it may htill carr} out its policy on uU mattors oxcopt tho&o 
referring to the amcndiuent of thi eniruiiheil clauses The goMmiiient en- 
deavoured to deal with tho above questions by moans of cunKiillatiuiiH and 
negotrifttrione with tho opposition, but tbeso woro unsuccessful A nntivo 
economic commission was appomted and issuod its report in May 10J2 
^ As amended by Section 8 of tlie Status of the Umon Act, 1914 Soctioii 64 
of the South Africa Act shall be ropcolod as from a date to bo lixcd by tho 
governor-general by proclamation m the Gazetfn (section 11, which repeals 
section 66 of the South Africa Act) TJiesc eoctions are prmtod in Appendix IV 
for the information of tho reader 
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IV 3 (vu) With the passing of the Status of the Union Act, 
1934, the governor-general’s discretion as to reservation falls 
away he must either assent or withhold assent to bills, in the 
King’s name, and he is compdled to reserve bills — ^ 

(i) under section 106 of the South Africa Act, limiting the 
nght to petition the King in council for leave to appeal 
(u) amending or altering the provisions of the Schedule to the 
South Afnca Act, by virtue of clause 25 of the Schedule, if nnd 
when any of the temton^ are included in the Umon ® 

6. Signature and Enrolment of Acts 
As soon as an act receives the signature of the goveinni- 
general, and as soon as it is published m the Gazette it becoincs 
law,* unless the act mentions some other day on which it shall 
come mto force Regarding signature and enrolment of nct'< 
the South Afnca Act provides 

67 As soon as may be after any law •nhtill have boon ossenkd to ui 
the King's name by the Governor-General, the Clerk of the Hoim 
of Assembly shall cause two fair copies of such low, one hemp m 
tho English and the othco' in the Dutch language (one of liiili 
copies shall be signed by tho Governor General), to be enrolled of 
record in tho office of the Registrar of tJie Appellate Divj'sjoi) i>i 
the Supreme Court of South Africa, and such copies shall be cent 
elusive evidoncQ as to the jirovisions of over^’ such law, nnr) in t i\i(> 
of conflict between tho two copies thus deposited tliat sipiu d !>> 
the Govemor-Goncrol shall prevail * 

Though the signed copy of an act when clear must ple^all, 
whenever there is any doubt as to the meaning of an act, the 
court 18 entitled to look at the copy in the other language " 
When the copy of the statute which has been signed bv the 
governor-general is capable of two meanings, and the unsigned 
copy IS capable of only one meaning, the court will apjilv the 
construction of the latter version ^ 

* Section 8 * Sicliun id 

* Schodulo 25 of the South Africa Act 'All Bills to amend or alter tho pro 
^ isions of this schedule shall bo roservod for the signification of His Miijesly’s 
pleasure ’ See sections 150 and 151 of the Act 

* Section 14 of Interpretation Act, No '» of 1010 

^ As amended by section 9 of tho Status of the Umon Act, 19J4 
" Maqvilana v Boag Motor Company, [1927] C P D 189, at p 192 
’ Orkinv PrelortaJlf'Umeipaifiy, [1927JT P 1> 536atp 563, Jo^erv Parow 
ViUaqe Management Board, [1020] CPD 2C7, at p 272, Bex v McKenzie, 
[192'>]EDL 128, at p 134 
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7 The Dissolution of Parliament 

Haying brought pailiument together and Reen the courRe 
which legislation take^, u e may now conRider how pai liament 
IS prorogued and dissolved The conventions which govern these 
matters are the same as the conventions w'hich govern the 
prorogation and dissolution of paihament in the United King- 
dom The South Afiica Act Lontamn the bare outline of these 
conventions 

20 The Go\emoi-0«nfiHl miiv aiijmint -.uch times foi holding tho 
aeusions of Parlmim nt as hi thinks fit, and mn> also from time to 
time b\ pioclaniationoi o11ht\\I' 4 jnorogia Parliament, and may 
in like maiinii rliwiKi tin Ntnale and the House of Assembly 
BimultaneoiisJj , oi flieHousi ofAssimbI\ alone pro\ idod that the 
Senate shall not be dissoKid within a pc'iiod of ten veaiw after tho 
eatabliblmimt of Tin Union im<l pioNided fiirthei that the dissolu- 
tion of the fsi n.iti shall not alTict an\ stmotorH nominated by tlie 
Qo'vemor-Gcmtul in (•oiimil 

The letters patent eonlam a lefcrence to the conventions 
which govern the summoning, pioioguing, or dissolving of 
parliament in tho United Kingdom 

III The (Jo\enioi Ciniial ina\ on Oui behalf exorcise all powers 
under the South Afiiet \i( 1*109 or ot/ieiv /w m respect of the 
fiummoninp proroguing, oi dissoUmg tin Parliament of tho 
Union 

The South Africa Act has been amended m respect of the 
dissolution of tho senate b\ the Senate Act. 1926 In order to 
emphasize the details regarding signature and commencement 
of statutes, wo ina> print heic exactly as it appears m the 
official statutes of the Union the whole of this act 

Act No 54 

of 1920 Date of Commencement* — 16th Juno 1926 

ACT 

To amend tho South Afiiea Act, 1900, bv making further provision 
roluting to the di't^olution of the Benato 
(AvMmtctl to 9ih fJune 1926 ) 

(Signed b\ tlu* Oo>cnior General in English ) 

* 'This Act wan first publiRhod in Gazette Extraonlinary No 1562 of 16 June, 
1926 ’ (Nolo in Statute book ) 



246 


PARLIAMENT 

Be it EifACTBD by the Eing*a Most Excellent Majesty , 
the Senate and the House of Assembly of the Union of 
South Afnca, as follows 

1 Notwithstanding anythmg contained m sectioiLs 
twentyt twenty-four, and twenty five of the South Afnca 
Act, 1009, or m any other law — 

(a) the Qovenmr-Gmeial may within one liundrcd 
and twenty days of any dissolution of the House 
of Asaembly dissolve the Senate , 

(b) upon any dissolution of the Senato, whether undci 

section twenty of the South Afnca Act, 1909, or 
in tenna paragraph (a) of this section — 

(i) those numbers of the Senate wlio wero 
nominated by the Governor-General shall 
vacate their soats , 

(u) the persons nommated to fill the scats so 
vacated shall, subject to the provisions of llu' 
South Afnca Act, 1909, or of any other Ian , 
hold th^ seats for a period of ten ycais fioni 
the date of their nomination or until the n< \t 
succeeding dissolution of the Senate or until a 
change of Qovomment has occurred, wlnrh- 
evor be the sliortost period 
A change of Government shall be considered to lia\ 
occurred whenover another person tlioa tlio Pnnie 
Idmister for the time being becomes Fume iVlinisler 
and when the Governor-General has published a notice 
m the Gazette, ttmt such clionge of Government has 
occurred 

2 This Act may be cited as the Senate Act, 1026 

The reference to the South Afnca Act in section 1 (6) (n) is to 
section. 24 (ii) of that act, which makes provision for the nomina- 
tion of another senator should the seat of a nominated senator 
become vacant by reason of his death, resignation, or othciuise 
The effect of the amendment to the South Africa Act by the 
Senate Act, 1926, is as follows 

(i) Within one hundred and twenty days of the dissolution 
of the house of assembly, the whole senate may be dis- 
solved , 

(u) When the senate is dissolved, the nommated senators 
vacate their seats also , 

(m) When a change of government occurs, the nominated 
senators must also vacate their seats, even though the 
whole senate is not dissolved. 
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The object of the la-^t jwovi'tion of the act requiring nominated 
senators to vacate their beatt^ on a change of government even 
though the senate or the assembly is not dissolved, is to enable 
the government which commands the confidence of the assembly, 
including, presumably, its confidence on matters of native policy, 
to nominate senatois ^^ho will act in accord with the govern- 
ment’s pohey in native affairH or, perhaps, to enable a govern- 
ment which has the confidence of the asbcmbly to carry its 
measures through a senate which, but for the change of nomi- 
nated senators, would otherwise have had a small majority 
hostile to the government This provision, in other words, 
enables the new goveiTiment to obtain a v orking majority in 
the senate without dissolving the senate 

The form used foi pioiogumg iiarliament is the following 

PROCLAMATION 

By Majos-Genroax His Excelxbvcy the Riout Honourable the 
E.VBL OF Aiblone (Ao ) 

Whebeas by section tMCut> of tho South Africa Act, 1909, it is pro- 
vided tliat tlie Go\ emor Gennal may from time to time, by Proclama- 
tion 01 otherwise, prorogue tho Pailiamcnt of tho Union , 

And whereas it is o\podiont tliat Parliament ehould bo prorogued , 
Now, therefore, under and by \ irtut of tlic powoi and authority m me 
vested, I do by this my Proclamation prorogue the said Parhament of 
tho Umon until Thursiluy, the Thirteenth day of I^lay, 1929 

God Ra>e tus King. 

Givon under my Hand and tho Great tjoal of the Umon of South 
Africa, at Pretoria, on this the 27th day of Match, 1929 

Atulone, 

Oovernor’Qeneral 

By Command of Hi-s Excell<aicy tlie Governor General-m-Council 

J B M Hertzog 

It should be noticed that parhament is always prorogued until 
a specified and definite date If parliament cannot meet on that 
date, a new proclamation is necessary extending the date when 
parhament is to meet And whereas it is expedient that parlia- 
ment should be prorogued foi a further period , Now therefore, 
I do by this my Proclamation further prorogue the said 
Parhament until ’ 

The foim of proclamation for a dissolution of the house of 
assembly is the following 
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By (the Govsbnob-Oeneb^) 

'Whereas by section twenty of the South Africa Act, 1909, it is pro- 
vided that the Governor-General may, whenever he shall see fit to do 
so, dissolve the House of Assembly , 

And WHERBIAS I deem it eicpedient, for divers good and sufficient 
reasons, to dissolve, at tViiH tune, the said House of Assembly , 

Now, thereforo, und er and by virtue of the power and authority in 
me vested, I do by this my Proclamation, dissolve the House of 
Assembly, and the said House of Assembly is hereby dissoKcd 
accordingly 

Goo Save the Kiho 

(Usual ending and signatures 30th Apiil 1929 ) 

There has only been one dissolution of the senate since tho 
Senate Act, 1926, came into force The following is a copy 
of the 

PROCLAMATION 
By (the Govebnos-Genebai>) 

Whereas by section 1 of the Senate Act, 1926, it is provided tlial llio 
Governor General may, withm <me hundred and twenty dayn of any 
dissolution of the House of Assembly, dissolve the Senate, 

And whereas the House of Assembly was dissolved by ProclsTnoliun 
No 94 of 1929, dated the 30th April 1929 , 

And 'WHEREAS I deem it expedient, for divers good and sufficK'iit 
reasons, to dissolve at this tune the Second Senate of the Union 
Parliament , 

Now, therefore, under and by virtue of the power and authority in 
me vested, I do by this my Proclamation dissolve the Second Senat u 
of the Union Faihament, and the smd Senate is hereby dissolved 
aooordingly 


(Usual ending 19tli August 1929 ) 
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THE POWERS AND PRIVILEGES OF PARLIAMENT 

pAULlAMENT has not only legislalave powers,^ it has also coercive 
powers to maintam its dignity and its authonty It is essential 
for a legislature to posse^-) inquuitoiial powers to protect itself 
from obstruction, resistance or contempt, and coercive powers 
to enforce every lawful dischai^ of its appropriate functions 
The powers and privileges of paihament may be classified as 
those which are inhcient and those which are granted to it by 
statute This clasbification comcii^, loughly, with a division 
of the powers which ))ailtament jiossesses over proceedings 
which take place within tlie houses of parhament and those 
which take place outside itafom walls, or, more precisely, those 
powers which are neces«»ai'V' foi the mamtenance of its indepen- 
dence, and those iioweis which aic necessaiy m order to mam- 
tam the dignity and I'Ch^ioct of ]mi hament 
in the Umted Kingdom iiailiamcnt has fiom ancient times 
enjoyed certain pjivilegos and jioweis These privileges and 
powers are founded m<iinl> upon the law and custom of jiarlia- 
ment, the lex et comuefudo jmihameiiU This lex et coTiauetvdo 
IS nothmg moic than ancient u«mge Each house adjudges 
whether any breach €)f pii\ilegc has been committed, and 
punishes offendeis b) ccnsiiie oi commitment This right of 
commitment is incontestablv cstablLshed and it extends to the 
protection of the oflicei's of jmiliameut, lawfully and jiioiieily 
executing the ordei s of cithci house 1"he causes of such commit- 
ments cannot be iiiquu-ed into by the courts of Jaw Breaches 
of privilege may be desci iberl as disobedience to any orders or 
rules of the house, indignities offered to its character or pio- 
ceedmgs, assaults, insults, oi lilwls upon members, or inter- 
ference with officem of the house m discharge of then duty, or 
tampering with witnesses Such offences are dealt with as 
contempts 

Freedom of speech has been one of the most cheiished privi- 
leges of parhament fiom cailv times Constantly asserted, it 
was finally declared by the bill of rights 'that the freedom of 

^ For the Icgwlativc poMiitt of puriiamont, nee «upn>, Cliaptar JdJU 



260 PARLIAMENT 

Speech, and debates and proceedings m parhament, ought not 
to be impeached or questioned in any court or place out of 
parhament Such a privilege is essential to the mdependence 
of iMirhoment, and to the protection of members m the discharge 
of their duties Of equal antiquity is freedom of membew of 
l)arhainent from arrest If arrested, the court on motion will 
immediately discharge them This privilege extends to members 
only at certain times, that is, durmg and just before and after 
the sittmg of parhament 

Most of the powers and privileges of parhament have been 
confirmed or narrowed by statute, and the law on the subject 
IS fairly defimte and precise, so that conflicts of jun^dietinn 
between the courts and parhament are now a thing of the pa^t 
It IS theref arc unnecesaary ior our purpose to exatmne m detail 
the leading coses which have established the powers and pi i\ i- 
leges of the parliament of the Umted Kmgdom These poweis 
and privileges extend to proceedings both mside and out-^ulo of 
parliament All contempts, inside and outside the house die 
within the jurisdiction of the house, foi the lex et coiisueludo 
parltament% drew no distinction between the two kinds of eou- 
tempt Parhament from ancient times as mtent upon protec t- 
ing itself against all abuse and obstruction, theiefore thiougli 
the peculionties of historical development there grew up a IxmU 
of usage or custom which has always been and ivmains peculidi 
to the parhament of the United Kingdom and inherent in it 

Because this body of custom is pecuhar to the puihamcnt of 
the United Kingdom, it cannot be infeiicd that the like pow ei ^ 
belong to the legislative assemblies of comparatively rcc(*nt 
creation in the dependencies of the crow n ’ ^ AMien a legislature 
is created m a colony, and no special statutoij' pow'ere die 
granted to it, it possesses only «5uch powers as are reasonably 
necessary for the proper exercise of its functions and dutieh tis 
a local legislature * Thus, the power of arrest with a view to 
punish for an alleged contempt committed beyond its own 
piecincts has been held not incident to a colomal legislative 
chamber ^ And the power to commit a member or otheis for 

^ Per cur, in Do^Ic v falconer, 4 Moo PC S 203, 36 L J P C 33 , lb 
ER 

* K^dUi/v Carmn, (1842) 4 Moo PC 63, 4 St Tr NS 066, 13ER 22.1 

” Fenton V Hampton, (1838) 11 Moo PC 347 , 8 St Tr K S 873 , 14 h H 



THE POWERS AXD PRmLEGES OF PARLIAMEXT 231 
contempt committed even m the presence of the house has been 
held not to be mhcrent in the vray nature of a legislative body, 
for such a poT^ei w ncithei essential to its existence nor to the 
proper dischaige of its tunetions The defining line is to be 
found in the distinction lietueen the po^ve^ to punish for a 
contempt, which is a judicial jioner and the poT^er to remove 
any obstruction offered to the dehbeiations or jiroper action of 
a legislative hodj' during its sitting which last pow cr la necessary 
for self-preservation If a incmber of an assembly is guilty of 
disorderly conduct in the house whil&t it is sittmg, he may be 
removed or excluded foi a time, or even expelled so that the 
house may proceed w ith its deliberations but there is a great 
difference between such powers and the judicial power of inflict- 
mg a penal sentence foi the offence The right to remove for 
self-aecurit}^ is one thing the ii^t to inflict punishment is 
another The fonner is all that is wan anted by the legal maxim, 
Quando lex ahquvl concedit concedere 9 tdefur ei %llud Sint quo 
res %p$a esse nou xioie'^l'^ but the lattei is not its legitimate 
consequence * 

It has therefore been thought necessary spooiaUy to gi*ant the 
Union parhament sucli powers and privileges as the parliament 
of a great dominion should have The South Africa Act was 
careful to provide o\cn tcmpoiai 3 ' jicwers until parhament was 
able to draw up its own code The act declared 

57 Tho powers, pri\ ilogos nnd imimmitips of the Senate and of tho 
House of Assoniblv and ol the incmbois and committees of oach 
House bliall, suhj<>ct to tlie pro^ i^ions of this Act, bo such as aro 
declared b> Parhament, and until doclarcd sliall be thoso of Iho 
Hausp a€ As.v>ucJil\ oC the Capi* aC G Qorl Hhpo and. of ita Tnamhara 
and committees at the establishment of tho Umon 

This pioviBion defines with sufficient accuracy what the 
powers and jiiiMlegcs of the Uraon parliament were until the 
PoweiB and PnvilcgCB of Paihament Act, No 19 of 1911, was 
passed 

^ ‘When the law gi\os a men anything, it gnos him that without which it 
cannot exist ' 

^ Doyle V Falcotier, supra A member, therefore, could not be suspended 
mdefimtely or unconditional!} Baiton \ Taylor, (1880) 11 AC 107, 66 
L J P C 1 , 53 L T 158 , 2 T L 11 W2 For the lex et conmetudo boo Sir T E 
Ma>, T/ie Laio Prn.i/cj 7 «jf Ptomdwaa and I'sayes of Farltatuenl (ISth ed, 
London 1024) pp 70 S 
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The Po\^ers and Pnvileges of Parliament Act la a compre- 
hensive statutory code defining the jirivileges of parliament and 
of its members and officers, and contempt of parliament , and 
it regulates the methods m which contempt of parliament may 
be punished 

The act provides that there «ha.l1 be freedom of speech and 
debate m ^larhament , and such freedom of siieech and debate 
may not be questioned in any court or place outside parliament 
(2) ^ Nor may any member of parliament be made liable in civil 01 
criminal proceedings, whether by means of arrest and impnsoii- 
ment or by the payment of dam^es, by reason of his introduc- 
mg any petition, biU, resolution, or motion before parliament (8) 
These privileges are essential to the very existence of parliament 
as a free and mdependent institution Without these pnvileges 
there would be none of the open and untiammelled criticism of 
pubhc affairs which is so necessary to preserve the effieicnc\ and 
sometimes the integnty, of a government fn^m its highest to itn 
lowest member 

In order that members and officers of pai Lament may if 
they so desire or are so commanded, give their whole time and 
attention to thoir duties m parliament they may not be com- 
pelled to serve on anj' jury, or while in attendance on parlia- 
ment to attend as a witness m any court outside Cajictoun 
nor may a civil case agamst a member or officer of parliament 
be set dorni for trial at a time when parliament is in session, 
unlcss) the action ifi heard m C’apetown (7) 

Parbament, or a committee of parliament, may rcquiie to 
examme books, documents, or witnesses in its investigations 
into the necevity of passmg certam laws, oi m its inquiries into 
any complamts or contempts Parbament is therefore given 
power to send for persons and documents or papers within the 
control or po^'^sion of such persons (17) An order to attend or 
to produce documents, is nota&d to the required pemon 
summons issued under the hand of the clerk of the house by 
direction of the speakeroi presidentof thesenate (18) Witnes'=^s 
may be required to give evidence under oath or affirmation (19) , 
and if they refuse to answer questions or produce documents, 
such refusal ^ a contempt of parbament (10), unless the house 

^ Kumbeid in paroatheses refer to tho sections of the Powois snd Piim- 
leges of Parhament Act, No 10 of 1911 
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oonBiders Buch refusal justified on the ground that the question 
or document is of a pruato nature end does not concern the 
subject of mquiry (20) A false answer js punishdblc imdcr the 
ordmory provisions of the law relating to jicrjury (21) AVitncRscs, 
however, are given the same protection and privileges as they 
would ordinarily receive in a court of law if giving ovidenoe 
there (22) And if a w itncss before parliament makes a full and 
faithful disclosure v hen asked questions he may not be prose- 
cuted or sued in any court on matters revealed by his evidence 
before parhament, and any court before which such matters are 
brought shall stay xirocccdingi on the production of the certifi- 
cate of the speaker, president, or chainnan of the committee 
concerned, stating that the witness was required to answer 
certam specified questions before parliament and did answer 
them (23) Any evidence given before parliament may not be given 
elsewhere by a menibci oi oflicei oi shorthand wTitcr of parha- 
ment without the sjicoml leave of the house concerned (24) 
Contempt of parliament is defined as (10) (i) disobedience to 
ui order requiring the attendance of a jierson or the production 
of books, documciita, oi paiieis bcfoie pailiament or a com- 
mittee , (ii) refusing to answei iclevaut questions put by parlia- 
ment or a committee (in) wilfullv failing or refusing to obey 
any rule, order, or i esolution of |jaihament , (iv) the offering to or 
acceptance by anv member or officer of a bribe to mfluence him 
in his conduct as such member or oflicoi, or the offermg to or 
acceptance by an\ membei oi officci of auy fee, compensation, 
gift, or reward for oi in io>pcct of the jiiTunotion of oi opposition 
to any bill, resolution or other matter submitted or intended 
to be submitted to jiar/iaraenf , (v) the tW*.aultiiig, obstructing 
or insulting of an^ lueiubei coming to or going from parliament, 
or on account of his conduct in jwiliament oi emleavouring to 
compel any member in foicc insult oi menace to declare him- 
self m favoui of or .igaiiist aii\ pioixisition or matter depending 
or expected to be brought liefore parliament , (vi) the mterference 
m any manner with anv office of parhament while m the execu- 
tion of his duty (vu) the sending of a threatening letter to 
a member or challenging a member to fight on account of his 
conduct m parliament (vm) the creation of any disturbance m 
parhament or joining in a disturiiancc in parliament, or in the 
vicinity of parliament w hile it is luttmg so that the prooeedmgs 
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of pailiament are or are bkely to be mterrupted , (ix) the tamper- 
ing with witnesses before parhament, (x) attemptmg to deceive 
parliament with false or fabricated documents , (xi) prevancat- 
in g before parhament by a watness, or anj' other misconduct 
by a witness before parliament « (xu) the publication of any false 
or scandalous hbel on any member touchmg his conduct as a 
member , (xm) votmg or taking part m a ducussion m parha- 
ment by a member when he has a direct pecuniary mterest in 
the matter under discussion , (mv) any contempt from time to 
time set forth and declared to be such m any standmg order of 
parliament 

These contempts are dealt with by the house against which 
the contempt is committed Each house, and both house’; sitting 
jointly possess all such powers and jurisdiction as are necest>ai\ 
for mq^uirmgmto, judgmg, and pronouncing upon contraventions 
of the Powers and Privileges of Parhament Act and punishing 
for those contraventions (3) Each house, or the house*; sitting 
jointly, have all the rights and privileges of a court of recoid, 
and may summanly inquire into and punish contravention*, of 
the act (4) The courts of law may inquire into contraventions of 
the act on the summons of an attorney-general on lequest from 
parhament, and the minister of justice mav recover the fines and 
penalties for the consohdated revenue fund (33), but anyproccccl- 
mgs m the courts, whether civil or criminal, may be stopped bv 
the production of the certificate of the president of the senate 
or the speaker that the matter m question concerns the privilege 
of parhament (5) Each house is very jealous of its own piivi- 
leges, so much so that the officerb or members of one hou>;o need 
not and may not attend before the other house without the 
consent of the house of which tiiey are members or officers {(>) 

For the purpose of pumshmg any of the contempts in tlu-s 
act, the president or the speaker is empowered upon a resolution 
of parliament, to issue warranto for the arrest or imprisonment 
of persons sentenced to imprisonment or to the payment of fiiicb 
m default of the payment of such fines (12) Some of the con- 
tempts of parhament, however, may he dealt with m a much 
more stringent manner If any person creates a disturbance in 
parliament during its actual sitting, he may be arrested without 
a warrant on the verbal order of the president or speaker, and 
may be kept m the custody of an officer of the house until a 
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warrant can be made out for the imprisonment of such person 
(14) All persons, police and citizens lia-veloamst to carry out 
orders and ^^arrants (15), and dooi^ may be broken open in tho 
execution of warrants (lb) 

The act contains other provifliona making certain conduct 
punisliablc, eren thougli such conduct is not defined as a con- 
tempt of parliament I'^or example, no member of parbament, 
and no attorney or parbanientaiy agent 5»ho, in the practice 
of his profession, is a partner or in the service of any member 
may accept or receive cither directly oi indirectly any fee, 
compensation gift, oi tc\A for or in respect of the promotion, 
of or opposition to any bill resolution or other matter submitted 
or intended to bo hiibinittod to parhament If ho does so he 
may be fined a thousand pounds and oidered to return the fee or 
reward accepted by him (26) Tf any person pnnts copies of la^w a, 
reports or proccediiig*j in jiaihamcnt giving out that they are 
prmted hv the govenimcnt or parhamentarj' printer or under 
authority of pailiainont oi of tho president or speaker, without 
that being the case ho inav be irapiisoned foi three years with 
hard laboui tlicrc being no fino for thib offence (2B) 

Parliament mav itself punish every offender by impnsomng 
him until the end of the session then being held (32) , or parha- 
inent inav bv resolution i equest the attorney-general of any pro- 
vince to conduct a prcparatorvexnramation before aproper court 
with a vie\^ to a prosecution before the supreme court , or in the 
offences which are not contempts of parliament, the offender 
may be pioscculed in tlic ordinary course of the admimstration 
of justice for an offence against the law of the land m addition 
to piiiii^hiiient hv iiarliament (32) 

^Vhellevcl the act is silout as to the powers and pnvileges of 
parliament, tlio powers and pnvil<^c8 of the house of commons 
of the United Kingdom in foiee at the time of the promulgation 
of the Knutli Afiica Act &hall apply to the XJmon porha- 

incnt and its meinbeis (3C») 

The powers, privileges, and iraiiiiuiities outbncdin this chapter 
are declared to be part of tho general and public law of the 
Umon and arc to be judicialh noticed in every court of the 
Union (37) Copies of the journals prmted by the order o£ 
the Union (27) oi the pai hament of the Umted Kingdom (38) are 
admitted as oviclenco of such joiunals in all courts without aii3A 
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proof being given that such copies were printed by the order of 
parbament 

The proceedings of parbament, speeches, votes, and minutes, 
or fair extracts from them, may be published by anj’ person, 
even though such pubbcation contains defamatory matter Ab 
long as the pubbcation is bona fide and without mabce, the 
publisher cannot be made to sufi^ either civilly or criminally 
(30) 
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THE LEGISLATIVE POWERS OE THE PROVINCIAL 

COUNCILS 

Ths proYincial organ's of government consist of an administrator, 
an executive committee, and a leg^lative council Eor the pass- 
ing of laws an oidinance must be introduced into and passed 
by the council, and the absent of the govemor-general-in-council 
obtained Once an oidinanee ha«« Ixjen passed and the governor- 
general-in-coiineil oht.iined and it has been duly pro- 
mulgated, it becomes law ))iovidedthat it is an oidinance which 
the provincial council had |K)uet to jiass In order to ascertain 
this, it IS nccossari to <*vatnme the natiiie of the powers of the 
provincial council Tn this ohaptei ue shall examine the powers 
of the piovmcidl councils geneiaUv In the next chapter we 
shall exaimno the poueis of the piovmcial councils in detail, 
and then uo shall he in a ])osition to (bscuss the various organs 
of provincial go\*ornment and then uoiking 

The provincial council is a legl^lntlve body created by a 
statute of the jiailianicnt of the United ICmgdom, with its 
powera laid down bv that statute or bv subsequent legislation 
of the Uiuon pailiamcnt We pioposc to deal with the general 
powera of the piovincial councils m n sciics of propositions 

(i) Tht proiincia/ couneds arc Jiof delc^afcs or afjenfe of t/ie 
Union parlmment but tliei/ are onginal legislative bodies The 
authority of pj ovine i«il councils is an onginal authonty drawn 
from the South Af nta Act and not delegated by the Union parlia- 
ment Tw o ca«iC8 aiY sunicient to illustrate thLS principle In the 
case of Muhlelbuiq MumcqtaliUj T Hcrlzcn} InnesCJ said 

‘Bcstiictod llunmli tlio<iutlioiil\ ofoni cuiincjls maybe, it jsan original 
authorit} clr.i^^n fioin ilu Alma Ati, ami not deli'gatfsl by the 

ITmon legislature The constilulmnal position thua created is, in some 
recocts, umque , but T ontci tain uo doubt that a provincial council is a 
deliboratne Icgislatnc body, and that its ordmanceB duly passed and 
assented to must ho clasMul undei the categoiy of statutes, and not of 

^[1914] An 544, dt p 551 Soc A\ao lohannetlmrg Conaohdated Invtettntnt 
Company Limited \ Mauhall'a Tovnihip Syndicate Ltnnted, A-Ti 

at p 666, Rex v Andereon, [1930] TPD 443, Williama and Adendorff v 
Johanneaburq Municipality, [1015] TPD 106 
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merp hye-lawB or regulations They have full force of law withm the 
province, ro long as they are not npugnant to an act of the Union parlia- 
ment Indeedr if it wero otherwise, the council would have no right to 
repeal or even to amond laws passed prior to Union , and tho powi'i s 
conferred upon it by section 85, exiensn e though tliey purport to be, 
would bo largely nugatory ’ 

The other case is that of Wtiltams and Adendorffv Jokannenburg 
Mun%c%pahiy ^ There the late Mr Justice Bristowe stated 

*Tho status of provincial councils under tlio South Africa Act is nnslo 
gouB to that of the Canadian provitunal legislatures under tlio Blltl^h 
North America Act, 1887 There are no doubt dilTerencos between them 
of which the most important is that m Canada the provmcial legislnm e 
powers are throughout CTcluaive while here they are not But llu"^ 
differences are of degree rathn than of kind The fact that under fhi 
South Africa Act pro\incial statutes mav bo overriden bv' a I'nion 
statute does not make the provmcial councils aubordmate legielnfin c« to^ 
tho Union parbament Withm the scope of their aulhont j the ii pow er-. 
are as plcnaiy as those of the Dominion proMucial legislatures Thev do 
not exercise a delegated authonty and they lire only subordinate U gis 
laturcs m the same sense in which the Union parliament itself is a hubor 
dinate legislature 

Their status is not analogous to that of municipal institutions 
whose powers are delegated powers * Their ordinances aiv lau s. 
le statutes, and not the by-laws or regulations of a bod\ 
haying delegated powers Their powers of legislation aie as 
plenary and as ample withm the limits iirescnbed by the »Sontb 
Afncu Act or acts of the XTmon parliament as the pailmmcnt of 
the United Kmgdom or the Union parliament in the plenitudo 
of thoir powers possess or can bestow Within their limits of 
subject and areas they have an mdependent powci and not the 
power of an agent acting on behalf of a ^ 

^ [1913] TP D 100 

“ ‘Dolpgntes of’ might be belter than the wonU iii italie-^ 

* The following cases were citod Hodqc \ Tht Quern, 0 A C ] 1 7 , 7*oi/ ell \ 
Apollo Candle Company, 10 A C 282, Phillips v iyre, L R 8 Q B 1 

■* See in/ro. Chapter XfV (vi)(B),alito WtUiameand Adendorff'i Cum, liord 
TPD.atpp 110, 120, LiquttiaiorsMariiimeBaiU. Canada V Pecewer-fi’iiirnfl 
New BrunawtcK, [1892] A C , at p 442 

’ Weasels J A m Oerlzen'a Case, [19141 A D , at p S87, stated ‘If tin 
pTo> metal council acts under powers specially delegated to it by \irtiic nf bcc 
85, its relationship to the Union parliament is analogous to the relationship ■'•f 
prmcipal and agent I am aware that the relationship is not one of pimiipal 
and agent, but it seems to me that if we wish to apply pnnciplcs donv ed from 
the civil law to that relatumsfup then the principles rolatmg to delegated 
authonty are the nearest analogous principles whicdi can help iis to soh e our 
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(n) The powtra of the pfoiincial councils are positive, d^ned, 
precise, and Umit&l The powers of inovincml councils flow from 
the w ords of section S5 of the South Africa Act Subject to the 
provisions of this Act and the assent of the govcnior-genei ai- 
m-council as hereinaftci jnoiidod the provincial council ina^ 
make ordmanees in lelation to matters coming within the 
following classes of «ulijett's (that i** to sa\) Then follow 
eleven heads of powci and two potential gioujis of poweis pro- 
vided for by the following woids tJcnerallv all matteiu which, 
m the opimon of the govcrnoi -gencral-in-council, are of a merely 
local or private nature in the jirovmee and all other subjects 
m respect of which paibament shall b^ any law delegate^ the 
power of making oidinnnees to the jMovnicial council 

‘The proMnciul coiiiuil , thdutcHl Imu'-. f I in Mitlrlclburg 2Iuni- 
otpality V n subtixliimti both to viliom, undci the South 

A&ica Act, the right lu iiitki ot<imimc<’'» (with the consent of tlie 
govemor-geniTubm council) ccrtoin dehnite subject-i has been 

entrusted 1 ho 8otii si‘<tion (onfiis thn^ct juiisdiction under a number 
of cnumoratc'd lioads, and it pioMchs foi an exjiaiiMion of tho lint m 
respect of any hubj«'ct upon winch rh«> Union jiurliament ina> in the 
future delegate autliouts to Kuislati In aeeoxliince with that pro- 
vision ccitain innttoiH lia\« Ixiti M.lKcluled in (hi Fmnneial Bolations 
Act. 19L3. as falling within the ItsisIaiiM' rnuhit of the protmcial body 
if and when tho govtiiiui g«n« ml m council ina> so decide and pro- 
claim* So (Iml the jiowot to make oidintmccN muj m regard to difierent 

difiScultioH foi though in this < tM th<i> I'l no actual delegation b> the 
Union pprlinniciu cot tho ruts un thi>s< <>1 ii Hiihonlmatc legislati\e bod^ 
entircU imdei the (oiitiol <>f <* -iipciHn ligi-laliM bodv whose dirortions it 
would lia\c to folloa t \< n in 1h< iii ittcis • ntnisti <i to its i are b\ the South 
Africa Act W hen onr 1< ci-i tfiM IhkU Kcntinh umli r the control of another, 
then if the* hubonliii lU Um-liliut utsiulwnln \miH of on original pon er or 
by Mrtuo of n iloleirated powii it -cHms to me that the connectirn between 
them can Ijc mu'll < out < iikmIK (\|ni— filhi MiMiia that the^ stand tow anls 
one anotiu'i in n lelnf Kinship tii ih joiis tf> .luit of piini ipal (thi aiitlioriser and 
controller) uiid tigt n* (tin Aiithoiis d mi>l (oiitrolk d) It i-i pmbabK because 
the South Africa Aci coiifUMil s,>iik "IkIi Mlitionslnp that the word ‘ dele- 
gated’’ « as iiiK cl 111 H < linii s*! (\aii 

* See infra, p .11I8 ■ li^lAJ A D 544, at p 549 

* The Fmancial Jtclutions Art No JO ut 19H, aection 12 (i), declares Wlien 
and so often as it mn\ he cU.'ciiH'd dchiroble to add to the matters entrusted to 
any Provmce bj the South Afrna Act J*lO*J, or hv this Act, any additional 
matter may be entrusted to that ProMnrr hubjert to the following prOMSions, 
that IB to say (ci) If it be a matter «pec.ificd in the 2ad Schedule to this Act, 
the Qovemor-Gencral, with the ecmcnirrmc c of tho cxccutito committee of the 
Frovmce. may deterinino wIk tlier th< erlditional matter shall be so entrusted 
(6) If it be an} other matter, an Act ot Parhainent, shall, m aecohlanre with 
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subjects floM Alrn^ dmei^t channel It maj c:>nic directly from tl c 
South Aiiira Act f’ tlirousrli a -pecial* I-iuon t lute or (wiiliiu iik 
bmit'> of the > jn ii i IE latiom'^ Act ) b\ Trn of i ,io\ mmcntpitrluiii 
tion. Itisrl^ Ji howe\er, that tbec-st'fnt of tljf' le5I-latl^c authjntt 
ira'» intend* d i ) Lt. the «ame in each ca'a '^ucIj authority i-* m i ilit\ 
aliray'idcnt 1 Irom t3 e South Afiica Act fAcii -wjji r-» it is the i -u] if 
machmert trfiich though created b\ tiK staait** 1 asbH*^i » xtiiiu jjs* 
set in motion 

Again in the same judgment * the chief justice proceeds 

* In deeidi3i> upon the validity of apr^xmcial jidinmcc rc’^eidiu jst } 
had to the terms m irhich the grant iif junsdicticn o^<.^ c r 1 i \ 
subject matter has been expic ssed Ri -cuk m-tancts the luirTua^ i ] 

dafirut a nnd pivci'e occaaionalK rt ma^ b so stated as ml * i t 
toproLihn legislai cnmocrtandirrctioiis An example of th« lu*. * 11 

befimndm II CM > \ Brx vhtreimas}i>ldtbatanauthcciT\ re i i] 
laws for til reguliTion cl bettmg impLid tit of i ■* r 

cotal]\ to ‘uppress it 

The poueis of the piormcial council thcicfo^e depci^d up u 
the terms of the ^outh Afnca Act oi « n a Union statute gl^ 
the council pouei to legI^hte on «>oiJie definite tulgect ii ittei 
orfor some definite piiTpose Itdoesmatte-i uhetherparbaujeu 
has given <*uch jiouer directlj to tLt council, or has einM d 
some other authoiin av e a: the jp^tcinor general in > ri nnl, 
to make the giant of ^loitci at di'-^ieticn thit is u and ^ lyn 
it la thought ht tc do so thepowei meierv c isf flous niijtu il 
ftom the S uth Afnca Act 

Even di'jJUT^* as to th'* vabditc of a m 1 oidiuan t js 

m. its essence a dispute v»inch tuin> oi' the answer i » two 
question^' In the first jilace the qiusijun must be Has tljt 
provincial council been &iven a j*ow<» which coiei"s eunii-h iij» 
ordinance in dispute' If the council has been gjv».u a jjici w 
defimte andhmitedjjowcitoleffishtc cnthesul ject inquest] n 
and Its legislation or that giien subject does not go be\ ond 
limit of the jwiner gnen a second question anses Is thr » 
an^ British statute directl\ apphmg to South Afnc i Lke th* 

fiec 6o (^u; 01 the South Afnca A(t 1909, bi nKe-aary (In tlK <.<isi f ( j 
abewe, DCtKC of th^ matter entro^tcd «ball lie £iien bv ])rcclaiuat](.ii m • 
Gazette ) ‘ i e aD\ att of jtal 

* Or an j other act * At p ''31 * flOlA] AU 4*0 

* See -effect ii ^xarata of tle-tnuiKcr 1931 Chapter HI o (The cnl 

statulti that cos now tx in lodt 1 m the eentexT i» the ^uTh An 

Act ) 
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South iUnca Act, or any Union statute, promulgated either 
previous to, or since the oidinance in dispute was parsed, and 
which IS still m o^ieration, uhich is in conflict vith that ordi- 
nance ^ If there is no such statute, then the ordinance in 
dispute IS valid 

The flrst question i& dealt uith by Mr Justice Weasels in 
Oerlzeih’s Caae^ as follou ^ So long as the provisions in an ordi- 
nance 31*6 confined to the matters entrusted to it ab tnUw or 
delegated to it subsequently, and so long as it has received the 
consent of the govcmoi -gencrAl-in-council, it has the force of 
law , but as soon as it do.ils, cilhei directly or mdirectly, with 
a matter outside of the subject matters enumerated m section 85, 
or delegated to it, then it no longer speaks with authority upon 
that particular point ’ 'I'he second question, as far as a statute 
of the United Kingdom k ooncemed, has been the subject of 
direct decision only once, namely in Morgan v Orange Free 
State Proiineial Atlmini'^ttaliou,^ when the judge-president dealt 
with it shortly lu the following words ‘Apart from questionB 
of powers delegated bv the Umon parliament an ordmanoe 
repugnant to the South Africa Act is ultra vires of the provmoial 
council ’ The iSuuth Afiica Act is a statute of the Umted 
Kingdom * The iirovincia) councils derive their powers from 
section 85 of the South Afnca Act, and their legislation is 
‘subject to the jMOvi'.ionfi of this Act* Their legislation, there- 
fore, must not be lopugnant to the Colonial I^aws Vahdity 
Act, 1865 

Legislation by a provincial council is further subject to the 
provisioub of section SO of th( South Afnca Act ‘Any ordinance 
made by a provintifil council shall liavc effect in and for the 
province as long as and as fai only as it is not repugnant to 
any act of jiaihament ’ 'I lie woid porliainent ’ in this section 
refers to the iiarliamcnl of the Ihuon ^ ITrom this section 86 
there appears a fuithei liniitatioii on the powers of a provincial 

^ [1014] AD, at p )fiS * [1025] OPD 287, at p 290 

' A doubt waa osprcfascd m Biqnaar v Jiuntenburg MunmpalUy, [1927] 
TPD 615, -wliethcr thr Smith \ frn a A<t vow an 'A&t of Parliament' within 
the meaning of hrK.tK)ii 8(> ot thiit ni t 

* See aupra, Chaptrr (II (0) (in), foi cifict of Statute of Westmmaler, 1931 

* Gertzen'a Caar, [1014] A I> '>11, iit x* •McLoiiffhlin v Turner, [1921] 
AD 537, at p ‘>40, 4h>u/ian‘ \ iJmbait Vorpoiation, [1026] NPD 356, at 
p 359, and eeo litguaa) « Cau, [1027] P l*D 015 
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council Their legislation ‘shall have effect in and for the pro- 
vince ’ onlj' The South Afnoa Act, therefore, as well as the 
common law, lays down a t^ntonal hmitation on provincial 
legislation ^ 

(ill) ^^'%ih%n tlmr Umxts of ihe pawera of ihe q»o- 

vincial councils arc aa plenary, aa abaohiief and as dxscreUonari/ 
as those of iJte Unxcnparlxameni and xnchide aU the poicera i eaaon- 
ably ancxllary to those expressly iMnferred The words UM*d to 
describe the powers of the Cana^an provincial legislfituie^ in 
Hodge v The Queen, ^ may be apphed to the South African 
provincial councils ‘Witlun their limits of subjects and aioas 
the local legislature IS supreme ’ hxltexv Anderson*yii JiNtico 
Greenberg used equally emphatic words ‘Within the hunts 
imposed, the provincial councils may make ordinances as freelv 
and as effectively as the parh^ent of tlie Union ’ A btatc inent 
of another kind by the late chief justice adds fiiither enipJiasjs 
to the above statements 

‘ Except in two directions there ts no limit w hatuv ci to tin pow c r of 
the proMncial council to legislate fiiUy and eiiiitivob upon an> subj> ct 
within Its juriHchetion In tho first place the oi-dmance has to rccc iv (> Dk 
assent of the gov omor-gimeral m-counoil and in tlic second jjlaci' it n)u^t 
not bo repugnant to anv act of xiaihonicnt Tla so aio tin* oiilv tn o hiuit^i 
tions upon the power of a provincial council \\ h»'rc thi'i'oforc an ordi 
nance of a provincial council, on any subji ct usMgneil to it, ]ia.s dtiiv 
reciivud tho assent of the govmioi-gc^otal tu-ouuniil, uiid Ihoii is iiu 
act of tho Union parliament rf^gnunt to it ’ it liii^ when {Uuniiilguti d 
the same force of law as an act of parliouiint ^^hlle tho piovincjnl 
council, as a Icgialature, » auboidmato to paihumont, it c'ceici's.w its 
legislotiv 0 functions not as an agent oi dclrgate of paihamcnt, but <'xri 
cises originaJ jurLsdiction dcriv ing ite authoiit> us it does from the iSoiitli 
Africa Act which luis confenvd plcnaiy powoi'. of iogihlutjon upon it on 
the subjects mentioned m section 85 It thcirforo has powci to Icgislott* 
on these subjects as fully and effectively an parliament itself 

The powers which are granted mast not bp so constiued as to 
limit them to the express words used in the grant ' Whenevoi 

^ See supra. Chapter HI (6) (n) 

* Tho word ‘absoluto’ w used m Heg^ua v DwaJt, SAC BS9, at p 006 

^ 0 A C 117, at p 13S, quoted mpra, m Cliaptcr HI (iv) 

* L1930]TPD,atp 444 

‘ Soction 86 of tho South Africa Act 

* Per de Villiora C J ui filoein/orUetn Munv.^pahty v fioscAmnd Quamfs 
LtmUeif, L1930] A H , at p 378 
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any such power is given, theie is given with it, by imphcation, 
every auxiliary po^ci that nccct>saiy ior the pioper 
exercise of the direct powtr rt w mtended to CKOcute ^ Chief 
Justice Innes declaicd in (Tetlzen*it Cate * 

*No department of liiuruii iuti\ itv ciitudv iiiriulated Tt romiiios 
into otlier dcpartincnls anVcliii^, and liouig iii turn iiniclirl them 
And thcrofoTO no gi'nri a1 'lubji r ( iiiuttf i c ni be Pulh i ('guinti'il without 
incidentally dealing with ina^li lo whidu ',iiielU speaking he bejond it 
When legi!ilati\c juii'iduliuii ih coitfetied upon a piuvineud (ouncil in 
respect of some epecial subji'ct inattt'i it follows, m (hr abscncL of any 
indication to the conlrai^ that it is iimiulrd to iinpowei tlic council to 
deal fully with that iiiatlet, m actorduncr with the conchtiona and 
requirements prevailing at the linir of Ugisktion And jet it will be 
found, generally Apraking, mijK>s«,iI)U‘ lo do llus \\ itliout trenchmg upon, 
other matters not inchidcst witlim (hr hniith of the subject aahigned In 
the caao before uh, authuiii) is given to make laws rclalmg to "muni- 
cipal matituliona” * The vhw oxcitise of that authority involves some- 
thmg much moiv than (he iiu*io ciration of a municipal council The 
eoiporatiou tallo<l into Ixsiig imivt have extensive powers to control 
the actions of incliv iduals in lh< in(ctes(s of the community , it must also 
bo placed in the poss(<ssion ol funds (o enable it to exercise its functions 
Tliat involves iutoilat*m< In vva> of taxation and otherwise, with the 
freedom and rights oiilinoiilv t iijov undrt the common law , in other 
words it ni'oossitatcs an lutiiision b> the coiuicil into matters no^ speci- 
fically assigned (o it But th« (me naluiu of tho consequent statutory 
provisions would not br al(i « d noi would they necessarily be held to 
exceed the assigned niuhoi i(v , b( eauM of tlirii mtidental operation upon 
outside mattris 1 Inh docluiu howevex sound though it be within due 
limits, must not bo ]iu>h(d toofiu.h'st the council should trespass upon 
ground which it novel was inti iidixl lo orcupv The question is whorolo 
draw the line , and vv r sh iH lx s( imswei it. O'! it sooms to me, by bearing 
m znmd (be general jninciph w liiili undcilics the poaitjon of tlio council 
Asalrcad^ yoinlidout timl JxmK jm>ssisw*s under tho South Africa Act 
legislativ o authoiitv v\ ithin its piov uite but in n'spect of certain defined 
subjects onl^ Aiidmchcidingwlictlicx oi notthri’ehas, many particular 
mstanct , boon an < xrrss ul lhal aulhoiity, regard must be had to (ho 
maxim Quando IcJ illiquid iduiif louredit, concedcrc vidttur td sine quo 
Tts ipsa esse non jjoicsl Tlic principh (heroin embodied is of wide 
application, and bLaniig in mind th< aim and scope of the South Africa 

* Per IsaaLFi J in Per v Kidman, (I'U^) C L R (Australia) 425, at p 440 
For the question of unrillnry * nuxiliarv *, or 'nccessanly incidontal’ powers 
in Canada, seo tlioBumiimi v(ni(li lercrenrcH) m E K Cameron, T7ie Coxoduin 
OoTisMution and the Jitdiciiil Coiiimithi (T<uonto, 1016), vol i, pp 78S Cf 
A H F LefroyandW P M Kcniicdv, (VAoi/ Tieofiee on Canodion Coneftfu- 
tionalLato (Toronto, lOlN), pp *12 If 

* [1014] A 1) , at p ">] 

’ Section Oo (m) of tlw Soiitli Afiua Act 
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A(^t, I think \ce may aa\ that the legislatu’e authority committed to the 
council mu^ (in the of mauiftait mtent to the contraiy ) be taken 

to include all p'ju* i-s properlv required to efft’ct the jTurpo«e for -wluch 
it wa^^confem-Nl Tliat would *eem to be inabeianrialK thexien taken bv 
Canadian Court- In Lefrov’s Federal FystCJti of Canada'^ a dictum of tlj<» 
chief justice of Ontario i? quoted of unquestionable authont\ t > th< 
effect that wlicre a provincial legislature ‘ ha-« the iisht to Imislat^ on 
a named Mibject, it muat bv necefasarj'imphcation !>* held that all jxsti i '• 
arc giv I n fullv to carry out the object of the cnactinLnt altliouah siilij. » t- 
<uc h ab cimI zight-3 and procedure civil or criminal ina> nth 

mterfered with'* I take it, however, tliat nn jumciv would bi nuplj*"! 
which vft re not properlv or rea-sonablvantillai-v to tlin-e cxpi> —h (dii- 
ft'rrcd- And it eeem-s to me therefore that authority aivcn to a piovin 
cial council to make ordinance;^ in regard to anv specified subject imis* (m 
the absence of clear intent to the contrarv> be taken to mclude suf h 1 g’s 
Jative powf'TS aa are rca^onablji required to can\ out the obj'Kts of iIj 
enactment, that is todcalfiilh andcflectivclvwiththe subject a— d 
TIjc ]imit« of such nasonable i«.qummcnt» would, of cotust fO’ to ’ i 
decidiHl bv th> court in each jiaiticuJar ca^c ' 

Once it has been ascertained that piovincial legislation fulJs 
mthin the hmita of the poners giantcd to the conncjls no couzt 
of law can declare fruoh legislation m\abd Tlie fact that the 
legislation in question IS uUTiibe. or unjust or unreasrin.-ible ur 
discnmuiates between cIas^es of the coinmunitv does not 
matter bv themselves these are not good grounds of ol section 
to the legahtv’ of the legislation This was made quite tkai in 
Gtrlzen s Coac ^ 

The point js wljcthesr this court «» ju-rifi» d m iiinl^er evamnung lb’ 
provL-ion-s wluch the council in the cxtFCi-rf» of the authuiitv h -lowi } 
upon it lias enacted with a view to d» ruling win tin. i tJiey au !■ asi.nahl’ 
Or impolitic, or constituU an undue mrcrftn.ntt* with tlie co’ii'iii'u biu 
right- of tl« paTtv.s affvctvd ^ow, it vlw vwrawii "9 T»>t a ix 

bodv, and if its ordinances stood m the -aim jw-itiun m tbi« n -pi > i as 
byc-Jawt, then tlie qu<.'«tion nfeii<d to niiJn beansm.rctiiinbe.i}riiiij* 
atne. That, liowevcr aslliavcendcavoiiiiil to -how, is noi tit j’O-j- 
tion And a court of law lia«! in im opmitai no jurisdidum lu turpim 
into the rctsonablencse, lift* nisdom oi tli» j'K'iIuy oi a piovint j<i1 ><i(l 
nance or of any of itspiov i-wms whm ome it is. deai lliat ihe i oiuai] W4is 
actmg withm its CTqjress or implied iwwcrs m enacting thohc prov i-ioiis 
It i& fur the guv emor-geneTal-m -council to refuse hia as..«icnt, orforjuiha- 
ment to repeal or amend unrcabonahlc ordinances The fimctioiis of a 
court are to decide the limits of aulbontv not the maimer of il^ exciois* 
The question for us is not whether the legHlation challenged i^^ nasou 
able, but whether the council had authority, express or implied, lo Icgia- 

1 At p 183 a £1914J A D , at p 556 
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late on that particular point If it had, then, as far as the court is 
concerned, there is on end of the quo^iou ^ 

It follows from the*>o ‘'tatements of the full pouer of the 
provineial councils u ithui then given sjihcie of junsdiction that 
they have verv great pouer of inflicting injubticc and of dis- 
criminating unfauly agiun^t difleient section^ of the communit}’. 

In the case of Abiuhaht v Dtnban Cot poratioiu^ an ordmance 
of the Natal piovincml toiineil enacting that tlie municipal 
franchise shall be gt anted oiil\ to those entitled to be registered 
as parliamcntan* votciN \mis challenged because its effect ivas 
to deprive the Indian c<minu\mtv of Natal of the vote m mum- 
Gipal matteis Solomon CJ ‘Stated 

‘Once graiitofl that « ]>iu\i)uml cuuucilmc> at onj time alter the quali- 
fications fur the nnnncipal nhich camiot be denied, it follows 

that it ma\ take uai<u tin \oto fioin those who had piCMOusly been 
entitled to it The ni< u uiHiti;! ol the piopcrtj qualification would in 
some instancc-i hu\ ( HionIum olhcl and it w ould be hopeleim to suggest 
that this could not Ik doiu lIouo\«i, havmg full legislative power in 
relation to municipal iiist itut ioih it iolloctH lluit a pi‘0\nncial council can 
add a now qualdicution foi tin ^ot« Hu' fact that the cifoct of such 
a pTOMHion IS to oxduih Induuis fiom Iho burgess roll and so to dis- 
criminate betu (>('11 oiu t<i(< and anotlK'!, Hinimatciial There is no such 
bmit placixl in lli« bouih Afiica Act tqxm the powerw of tho provmcial 
ooimcils m making oi <hii nic< <iiid av that Act has gn en them full legis- 
lati\o ponciN in ii laviuu to imuiKijMl iii-stitutions no court of law con 
impose such a liinif N<min w* coiui iiud with the propriety or expe- 
dioncj of bucli logi'lnt 1(111 J*.ulmiiKiu Jius the jiower to repeal or modify 
the section, if it coiHidi rs it <k Miabk to do xo and tho governor gcncral- 
m-couiicil could hav e i( Ium cJ hi'' a-'-i iit to tin oithnance with such a pro- 
vision mcludi'd Hut whil*' lhi ordin inrr -.taiids we arc bound to rocog 
msc it ns law ’ 

Whatever syiuiiatliv foi tlio tolouied laccs of South Africa tho 
learned judge niav ImM* hit ^el he found it impossible to go 
beyond the voids of ,ui oidiiwme the undoubted effect of 
which was to disenfinnchise laige mimboirf of the Indian com- 
mumt}' m Natal All that the judges cun do is to ‘ trust that the 

* Sec also Jahannabuffi Voii\olilahil Jmt>dmcnt Coiftpany v ^arahall'a 
Syndicate, [lOlT] \ D 60J, !»]> &7I ikiIqiicsCJ IhotlniisomaynottealiBe 
expectations , it maj piovctnbv irnpolitK us it < crtamly is harsh Butitisnot 
merely on tluit Qciutmt iiivolid’fiiudot p lbj,i>trSolomon J A ‘Theproblem, 
however, which confronts uh u, a \cr\ lUScnut one, foi vvo aro not at all con- 
cerned with the rcasonabltnic/w or oilicrwiso of a provision of this nature but 
merely with the question whethir i< f ills within the powers of the provincial 
council’ * [1U27]AI> Hi at p 44S 
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membei's of local bodies will act conscientiously and will not 
use tboir po\iers for the purpc^ of discriminating unfauly on 
grounds of colour or class' ^ 

(iv) The powers of the provtncwtl councils are not %tninutah]y 
fixed, hut may at any t%me be repealed or amended by the L mon 
parliament Section 86 of the South Afnca Act provides that 
provmcial legislation shall have force and effect only so long 
as it IS not repugnant to on act of parliament It follow s that 
as soon as parliament passes an act u bich has the eifect of being 
repugnant to A-giH tin g provmcial legislation all such legislation 
becomes void It follows also that the powers of the pro\ incial 
councils may m this manner be changed at any time Any act 
of parliament upon a particular subject w'hich falls within the 
powers granted to provincial councils limits all future pi ovinchil 
legislation to the necessity of xmt bemg repugnant to that act 
of the Umon parhament The powers of the provmcial councils 
may thus be limited by the mere passing of a Umon statute 
which does not as much as mention the provincial councils 

*16 waa probably the intention of the hwmerti of the act \ Iiinr s C J 
stated mOertzen’e Case,* ‘ that parliament should be ri‘Iic\ od of the lalioni 
of dealing with the matters enumerated in section 85> and tlmt tiu' toolt. 
of making laws in regard to them should devoh o in piactirr iifwi tJu' 
counod alone But parliament has not parted with powers , its uuthoi - 

ity over the whole domain of logi^tion icmams uiumpain'd It niiiv 
repeal, directly or by implication, any ordmance parsed by thi' coimcil 
and it may by statute deal with any matter falbng within the rc'ttijcteil 
authonty of that body In this respect the ndation between eomicil 
and parliament is veiy different from tlmt ivhjch cxi«<ts betwix'n t}ji 
provincial and the Dominion legislatures of Canada Tlic Bnti'-h Xoi tli 
America Act enumerated certam subjects in I'clation to which the exclu- 
tave Tight cf making laws was given to the provincial Icgislalurc-i In 
regard to all other subjects, general powers of legislation wore confeiinnl 
upon the Dorouuon parliament The result of tho creation of two bndu 
dividing almost equally between them the field of JegiiJatn'P activity whs 
an ever present danger of mtrusion by the one upon the propei clonmin 
of the other Hence the necessity for a careful and rigid examination ni 
each case m which the validity of s Canadian statute is challenged 
Under the South Aihca Act no question of legislative oompetition can 
anse The power of parliament is nev^ m doubt ' 

(v) The control of the provinces by the Umon *A province', 

^ Per TindaQ 3 m Lambat v JReceiver Revenue, [1926] T P D , at p 526 
For a diseoBBion of the case of George v. PreUma Jilvntapkui/, [1916] TPJi 
601, see wfra. Chapter XIV 6 (b) * [1914] A D , at p 660 



LEGISLATIVE POWERS OF PROVIITCIAL COUNCILS 269 

wrote Br Nathan,^ ‘cannot be regarded as a separate entity 
for administrative or legislative purposes, so far as all its 
internal affaire are concerned ’ This statement is true in more 
senses than one Wc may leave out of coiibideration in this 
place the general administration of the Union, and concern 
ourselves specifically \\ ith the control which is exercised bv the 
Umon government and that which is exercised by the Union 
parhament ovci the legislation of the provincial councils 

(a) Control by the Union gotenment This method of control 
may be either bv the refinnl of assent to legislation or by the 
refusal of financial assmtance The latter is dealt with m another 
chapter the foj mcr is to be foimd in the South Afiica Act 

90 When a ijrojjownl <rtdinanco han bren pnHurd by a provincial 
council it hhnll bcpic-^t nt«l bvtho rtdmiiiif.tiator to the Go\ emor- 
Gcncral-in ('ouncilfoiliMa'*! nt ThoGo\omor tlcnt'iol in-CoimoiI 
shall dcclaio within nm* month from tin presentation to him of 
tho pioposcd ordinanot that he asM-nts thereto, or that lie with' 
holds assent, or that Ik rc'-encstlic proposed ordinoncoforfurther 
considoration A ]Jio|»osed ordmence so roKcrved shall not bavo 
any foico unlcsb and until withm one \ oar from the day on which 
it was presented to the Goiorimr Ocncial'in Council, he makoa 
known by proeluination tliat it has rocoi\ cd his assi-nt 

This 18 the section that is lefeired to vihen a judge states that 
matters of good government or of wise pohev arc not for the 
courts to consider, but foi tho goicnior-geneial-in-eouncil, who 
may refuse assent to an ordinance that the government con- 
sidera to be bad policy or against good government * 

Once an ordinance has leccived the govcmor-gcncral-m- 
council’s assent, and subject to the ordinance falling within 
the legislative poweis of the pro\incial council as piovidcd by 
section 86 of the South Africa Act or any amendment thereof, 
it becomes law 

91 Aiiordmanoeas<iontrdtob\ the Goiemoi Gcncral-m-CoimciI and 
promulgated bj tin administiatoi ‘ slmll, subject to the pro\ iwions 
of this act, have the foive of law within tho proi ince The odmmi- 
strator shall cau&e two fair copies of every such ordinance, ono 
bfting in the English and tho oihor m tho Dutch language (one of 
which copies shall be signed by the Oovemor-Goncral ), to be enrolled 

^ M Nathan, 8ouA ^/nco» CommonweaUh (Johannefiburg, 1010), p 125 
^ Xnfra, Chapter XVI * Supra, section (iii) of this chapter 

* This IB the only reference in the South Africa Act to promulgation of an 
ordinaiioe by the administrator 
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of record in the office of the registrar of tlie appellate division of 
the supremo court of South Afinca , and such copies shall be con 
elusive cMdence as to tho provisions of such ordinance, and, in 
case of conflict between, the two copies thus deposited, that signi'd 
by the Clovcmor-General shall prevail 

(6) Control by the Union parhament We have seen that the 
provincial councils are entirely subordinate to the Union parlia- 
ment ^ The Umon parliament may at any time, therefore, pass 
legislation overriding a provincial ordinance which already lias 
the assent of tho govei’nor-general-m-coimcil Such an act of 
parliament has its ovez'nduig force bj' virtue of the following 
important provision of the South Africa Act 

86 Any ordinance made by a provincial eouncil shall have cffcnl in 
and for tho provmee as long and as far only ns it is not rrpugiiani 
to any act of parliament 

Each of these two methods of contiol ls looked upon difTi‘i- 
ently by the provincial councils It should be mentioned in 
parenthesis that the population of tho provmces takes but little 
interest in the greater part of provincial legislation Yet tho 
central government endeavouis, if it can, to keep the goodwill 
of the provincial oounoila There may bo considerable fiiction 
if the governor-generol-in-oomicil refuses to give his assent to 
provmcial legislation, for a legislative body always dislikes 
control by an external authority It is w idely assumed that the 
central government’s nght of veto is a dead letter , that it should 
never be exercised as long as the piovmcial councils keep stiictlv 
withm the Imiits of their powers allowed b\ the stiict lettei of 
the law This clanu was made by the Transvaal piovmcml 
council and was acknowledged on behalf of the existing gov'ciii- 
ment by the minister of mines and indnstiics on June 9, 191(» 
But this attitude ib clearly wrong and is fraught with the dangei 
of confusmg the whole field of legislation withm the piovinccs , 
for then the councils may quite cawly pass legislation which 
may be m conflict with tho trend of legislation and the flxed 
policy of successive Union governments The judges have also 
expressed a view from which it can be inferred that this pow ei 
of veto is one which should be exercised more frequently by tho 
central government At the same time, and notwithstandmg the 
admission by the central government in 1916, the power of veto 

^ See tfupra, eection lu of this chapter 
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18 frequently exercised In the period 1921 to 1923, a Natal 
ordinance passed in three successive sessions by the Natal 
council was as frequently and consistently vetoed by the 
govemor-general-iiL-council 

The control by legislation is not attended with so much re- 
sentment as IS the control by veto, for the provmcial coimcila 
feel that this kmd of control is apphed to each provmce without 
distmction Often it is desired by both the coimcils and the 
people Before 1025 thci-e was so mnch trouble and discontent 
caused by the difiei’ent laws in each jiiovmce concemmg occupa- 
tional licences that the Union goinunment in that year passed 
a consolidatmg act which completely eased the situation This 
method of control has the great advantage of unifying the laws 
of the country ^ 

^ For *resentmont' and polihml difficulties raised in Csnsda over the dis- 
allovcuice there of provincial statutes, see W P U Kennedy in Journal of 
Oon^araUve Legialahon, aer 3, \ol vi, pp 81 ff 
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AN EXAMINATION OF PBOVINCTAL POWERS IN 

DETAIL 

The powers of the provincial councils are to be found in sec- 
tion 85 of the South Africa Act under thirteen heads ‘ Subject 
to the provisions of this act and the assent of the govcmoi- 
general-in-council as hereafter provided, the provincial pouncil 
may make ordmanccs m relation to matters coming i\ith the 
following classes of subjects (that la to say) ’ Then follow 
certain positive poweis We shall discuss each of thebo jiowcrs 
under the heads given them in the *Soutli Afnca Act aiul in that 
ordei, refeinng, as we proceed, to the amendments which linM* 
been made smee the South Afnca Act was passed t'ndci the 
first head there have been a great number of amendments, and 
the law 16 somewhat confused on the topic of taxation \S’e 
have, however, endeavoured to clarify the subject b^ con- 
sohdating the various amendments in statute form In oidcr 
to appreciate the reason for tiie amendments and their natiiK', 
it IS important to bear m nund some of the principles we have 
already discussed It will bo remembered that we stated that 
the powers of the provincial coimcila were positive pow ew 
South Africa Act did not define the poweis of the provnicial 
councils by a process of cxcluraon, that is to saj’, by stating w lint 
powers the provincial councils did not possess Section 85 eou- 
taras a positive statement of the powpis which the piovincwl 
councils do possess The powers which were thus given weio 
widepowei-8. In areas ao lai^ os the juovjnrrs, w'lde poweis of 
local government were essential At the same time, ho\\c\ei, 
m order to prevent any abuse of those w ide jiowcrs, a pm amount 
or supreme power over the whole of the Umon, ovei even 
institution, and over the whole held of local legislation, was 
preserved to the TJmon parliament It must be ronicmbci-ed 
that though a provmce has a wide and full legislative powei, 
all its legislation may be ovemdden or repealed by an act of 
the Umon parhament dealmg with matters with which a pro- 
vmce has dealt There are two masters over the same area, the 
Union 2 )arliament and the provincial council, and it has been 
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found that in such circumstances the stronger master ahiays 
asserts its power sooner or later From the iiist it m as seen that 
the powers of the piovincial eoumal \^oro not hkcl}’ to lie ev:- 
tended, and evei since umon the whole tciitlonc\ has been 
strongly in favour of centralization The evolution ol the pio- 
vincial system has liccn in the tbrcction of ortending the author- 
ity of the provmcial councils m matters of purely local concern, 
while limiting moie htiietlv the Mjope of their activities in 
directions bordenng on w tdei national issues In no sphere of 
government has this tendency been more apparent than in the 
sphere of finance and taxation Without beanng this m mmd, 
it IB very difficult to follow the icasous for the multifarious 
amendments which ha\c liccn made in the taxing and financial 
powers of the pioxnncial council*! 

1 Taxing Powers 

Dvrect taxation uilhni fke proitnce in older to raise a revenue for 
provincial purposes — Hec 8}{/)iiA Act 

The first SuUfeection of section 83 gives a very wide power 
mdeed — ^the pow ci of diicct taxation This powei is not limited 
as to its subject Evci vthing and eveiybodj* may bo taxed Nor 
IB the power limited in piacticc m regard to its purpose , for 
the last phrase in the subsection has little if any legal or practi- 
cal effect The onlv limitation i*> that of area, which, it has been 
seen m an earlier ohaptci * would ha\c been effective under the 
common law had it not lieen nwcle so by statute 
It would serve no good jraiiKiM.* to lUbCuss the meaning of the 
words ‘direct taxation ap»ut fiom discussing the state of the 
law as it is at present The incsmu^ of these words as inter- 
preted judicially will hcuu to lie considered when wo come to 
discuss the effect of the vni lous amcndniciitb of this subsection 
Nor wiH any good purpose lie bcivcd b\ settmg out in detail all 
the amendments which have been passed It will be sufficient 
if we are able to set out cleorlv and without confusion tho effect 
of all the acts which have amended and re-amended section 85 
(i) of the South Africa Act, using the exact words of the amend- 
ing statutes, so as to present for the fiist time a complete 

^ See 8up)a, Chapter Xill (in) and also Cliapter III 6 (ii) 

T 
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statutory form of all those hewildermg amendments ‘What 
mdced ai e all the repealing, explaining, and amendmg ]a\( s Inch 
fill and disgrace our volununous codes but so many monuments 
of deficient wisdom, so many impeachments exhibited by each 
succeeding against each preceding session ? 

As a result of the labours of the first Financial Relations 
Commission appointed under section 118 of the South Africa 
Act, the Financial Relations Act of 1913 was passed This act 
forms the basis of all the financial and taxing powers of the 
proymcial council, and on it are baaed all the amendments 
which have been made m sub^quent acts 

The present existing statute law goveinmg the taxing poueis 
of the provincial council and amendmg section 85 (i) of the 
South Africa Act is 


FINANCIAL RELATIONS ACT 


SBO 11 
«• iimeHdt<(l 
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(No ]0 or 1913) 

11 (2) Unless and until Forliomont by law othrrwMo 
proMdes, a proMncial council shall have powci to 
revenue by way of taxation through the soiu*cert hptTifind 
m the first schedule^ to this Act and through no ollu'i 
source whatever anything to tho contrary notw itlwtunil- 
mg in sections cig^ty-onc and cighty-fivo of the bout li 
Afnoa Act, 1909 

(3) The said revenues shall, for the puipose of tliosi 
sections of tlie South Africa Act, 1909, as hcrebv innrh 
fied, be deemed to bo matters in respect of whicli a pio 
vincial council is comfictent to make ordinances, und 
any law which the provmcial council was competoni to 
make and which is in force in anj province on tho lirbl 
day of April, 192a,proMdjz3,^ for the roismg or munaui' 
ment of any such rrvoniics shall bo a law which it shall 
be competent for tho provincial council of that piuv iiioe 
by ordinance to repeal or amend so far as it relati's to 
such a source of rev enuo 

(4) Any tax imposed by a provmoe undei an oicli- 
nanoe os m subsection (3) described shall be limitud to 
the extent hereunder sot forth — 

(a) (i) in tho caso of a tax on persons othei than com- 
panies, the tax shall be levied only on pci-sons 
who have b^i resident withm tlio province for 
not less than nmoty consecutive days during the 
period of twelve months wndm g upon the data 


* Tho Fedirahat, No 82 “ See p 277 injm 
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»s anwntlcd 
by^cc 1 
of tbe 
Provincial 
Powcm 
(Amendment) 
Act (No 39 
011927) 


Upon which the tax becomes due m any yenr, ami 
shall not exceed five pounds in respect of an> one 
pcivaon, 

(u) in tlie eafic of o. tax upon the incomort of p^'isons 
othci ttuin companies, the tax blmll be lex led onl^ 
on iX'raons who have been resident within the 
pi u\ mce fui not less than nmety consecutix e daj s 
dill mg the jienod of twelx'c months ending upon 
the date upon whicb the tax becomes due in an> 
} eai ami shall not exceed twenty per centum, 
oi if an> such poison is unroamed, tliirty per 
c( ntum, of the amount paj able by any such per- 
son in iispcct of noimnl and super taxes under 
tin Liconii Tux Acts of iho Union m respect of 
the ^enr of asst'n'iment xxhiuh foims tlio basis of 
the lox^, and such tax may bo imposed in addi- 
tion to an\ tax on jiersons xxliich the provmce 
may impose , 

(lu) no tax upon poisons oi the income of persons 
ahall he k\ lod b\ wnv pro\ incc upon any person 
who lias iKs.oroe habit* to a tax upon persons or 
the income of peiaons m itspoct of tho same year 
imdei tho law of anothei provmco by reosun of 
robidcnce xxilbm that piovmee for a piior period 
of not loss tlian ninety oonsecutivo days , 

(iv) for tlie piuiiost' ot an\ taxation levied by a pro- 
vmco m ncconlonee with tho provisions of this 
subsection, o pciiotl of rcsidonoe by any tax- 
payei m any pio\mcc sliall be deemed to have 
bpi'ii for a mirabi'r ot consecutive cloys not- 
withstanduig the tenipoiaiy absence of such tax- 
pn> er from that piox nice duimg on) portion of 
that pciioil and to have been continuous during 
tliat pciiofi, 

(b) m. tho caM* of a tax in respect of any company, 
the tux shall not exceed sixpence for each pound 
of such jioition oi its taxable mcomo ior the year 
of a8ses«4iu lit which forms the basis of the loxy 
os the C'oiiiinis-Nioiicr for Inland Revenue or any 
oflicei acting on his behalf determines to have 
been denved &om sources within the proxnnee 
Provided that a mmimum tax not exceeding five 
pounds may be imposed m respect of any such 
company Proxidcd further that a non -mutual 
life insurance company shall not be taxed on any 
portion of its taxable meximo which is credited to 
or distributed amongst its policy holders by way 
of bonus or reduction of x>remiuzna 
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PROVINCIAL TAXATION POWERS ACT, 1933 

1 It IB hereby deotared, m no far as it may be neces- 

sary', thBit the power conferred on provincial conncils 
by the Financial Relations Act, 1913, as amended from 
timft to time, to imposo a tax on inoomes of persons 
other moludes, subject to the limits 

imposed by tho said Act, as so amended, tlio power to 
impose a tax based on the super tax payable by an-v 
person under any law xelatmg to mcomc tax, notwilli 
standmg that such 8i:^r tax may be levied in ys liole oi 
m part upon — 

{a) amounts which do not fall within the dehndioii of 
‘incomo’ eontamed in section seven of the Ineoim 
Tax Act, 1925, or 

(6) dividends distributed by companies deri\ing in- 
come from mming operations 

2 The ordinances mentioned m the SchcrlulL to this 
Act shall, as far as may be necessary, be deemed to lm\ i 
been, enacted under tho power conferred by the Fmnn 
cial Relations Act, 1913, as amended from time to timi> 
and as mterpreted by section one of this Act Pro\ ided 
that the liability of any person lo pay any tax iinpo^ed 
by any of the said ordinances or by any othca oiibnanci' 
passed by any pro\mcial council in rospeet of tinv jioiioct 
prior to the first day of July, 1932, ^ball bo adjudicated 
upon as if this Act had not been passed 

SCHEDULE 

Flounce Number of Ordinance 

Cape of Good Hope Ordinance Ko 31 of 1932, aiirl 
any amendment thereof 

Natal Oichnnnoe No. 17 of 192H, a-v 

amended by Oidinnnci' No 
17 of 1931 

Transvaal Ordinance No 10 of 1028 us 

amended by Ordinance No 
20 of 1930 

Orange Free State Ordinance No 4 of 1928 

FINANCIAL RELATIONS ACTS FURTHER EXTENSION ACT 
(No 6 OF 1921) 

3 (1) Anything to tho contrazy notwithstanding in 
the South Africa Act, 1909, or m Act No 10 of 1913, <1 
provmcial council shall not have power to make nn ordi- 
nance which imposes direct taxation m respect of the 
product of, or the mcome or profits derived from aii\ 


Plo^’lnclIll 
laxatioQ 
Foupn Art 
(Xo 27 of 
1033} 
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mining operations or m respect of rights in or to mines 
or mmeruls , 

(2) Anything to tlio contrarj’ not-withstnndiiig m the 
South Afiica Alt, 1909, oi in tiie principal Act ( AH No 
iO 0/797^), a provincial coimcil •<hall not ha\e llu ix>noi 
to make an oidinancc imposing diri'ct taxation upon the 
persons, lands, Labitations oi iiiiomes oi natives, and 
whcnevei an> ordinance oi a piov inciol council imposes 
direct taxation upon jM‘rson<, lands, habitations or m* 
comes, iiatiMsand tlicir lands, habitations and meomes 
shall be exempt from the prov isions thereof 

FIRST SCHEDULE! 

(TAm SchtduU appears at the end of Act Xo 46 of 1925 and ts pnnted 
as amended by section 7 of Act Xo 31 of 1926 ) 

SOURCES AND ilATTRRH iKOM WHICH A PROVINCIAL COUNCIL 
MAY RAISE REVENUE TOOETHKR WITH THE POWER TO 
LEGISLATE IN RESPECC THKKEOJ* 

1 Hospital feus and feoi txceived m respect of such education on 
under section eighty fuo (iii) oi the South Afiica Act read with 
section 11 of Act No 9 of 1922 and any amendment thereof, is 
within the juri'idiction of aproMncial coimcil 

2 Licences required foi dogs outsido luban arcos , licences to take, 
catch or kill garni, li>li oi other nnimolb, licences to soil game, 
licences to pick or si'll wild (loneis 

3 Licences to own oi dine any motoi vehicle or other vehicle pro* 
polled by mechanical iiowti 

4 Wheel tax oi laxoiiviliicliNmiluibugmotoi and othci mechamcal 
vehicles 

5 Amusement oi ('iiteilaiuiueiit (nv 

6 Auction dues 

7 Licensmg of totalisators and the imjiositioii on the licensees of a 
duty in respect of the takiugs tlieieof , tind licencoR, taxes and fees 
m connexion with hor-sv nnd oilui luiiug, bitting and wageimg, 
and the disseminatiun of mruiinntion as to bi'tting and wagering 

8 Subject to tho pioMsions oi subsection (2) of section 3 of Act 
No 6 of 1921 ns aineiuluil by section 9 of Act No 6 of 1922 — (o) 
a tax on adult jx'isons uIIhx Ibuu comjianieK, which ma> be 
graduated according to incoim oi uthiTiMse but which may not 
exceed five pounds m icspect any person, (6) a tax on the 
income of persons otha than companies, subject to tho lumts 
^ecified in subsection (4) section II of this Act 

9 A tax on companies othw than mutual lifu msuionce companies 
subject to the limits specified m subsection (4) of section 11 of 
t.hiH Act and any amendment thereof and subject also to tlie pro- 
visions of Bubsoction (I) of section 3 of Act No 6 of 1921 

! See section 11 (2) on p 274 supra 
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10 Tax on the ovmeisbip of imznovable property but not on transfer 
or sales thereof otherwise than m the form of auction due-» undoi 
paragraph (6) of this Schedule 

1 1 Licences in respect of the importation for hale within the p^o\^ner‘ 
of goods from beyond the borders of tlu‘ Union subject to ^ 
maximum licence duty of £310 m respect of an^ one impoitei in 
the pTO\mco concerned 

12 Receipts of a miscellaneous nature connected with matters en 
trusted to a province 

It has been extraordinarily difficult to understand the exact 
effect of the maes of statutory enactment which thus ‘diagiaces 
our voluminous codes* The courts have on more than one 
occasion expressed their difficulty in mteipi'etmg the meaning 
of these Financial Relations Acts "I am not at all suie said 
Mir Justice Bnstowe, ‘that I undemtand the exact meaning of 
this section*^ Mr Justice Gre^rowski said, ‘The Financial 
Relations Act is rather difficult to construe ^ Acting Chief 
Justice Solomon said, ^The drafting of this jxirtion of the Act 
may not be all that could be desired These difficulties of con- 
struction make one hesitate to say whether a subsequent net 
repeals, amends, or even affects a pnor act But theie can be no 
doubt that section 85 (i) of the South Afnca Act has >>cen 
matenally amended, whethen the effect of subsequent legisla- 
tion has repealed that subsection is still doubtful , nt lea'll it 
can be said that the subsection is for all x>ractical xiurxJO'sCs of 
no constructional utility The problem is v orth examining 

The effect of the amending acts is to narrow clow n the vei \ 
wide powers of taxation oiigmally given to the piovmcial 
councilb Instead of the wide jxiwei of dnect taxation in an 
unlimited field, provincial council hav'e been given ceitnni 
positive powers of taxation m ccitam defined matteis Th(‘ 
field 18 very much smaller than it was Let us call tin-, fiiit 
method of granting powers of taxation the method of xio^itive 
definition Together with this method there is a second method 
superimposed upon the first, which wo may call tho method of 
exclusion In other words, though the provinces have been 
given a taxing power in relation to certain defimte cla-ses of 

^ Section 11 of Act 10 of lOlJ, Modder/ontetn Gold A!tnai{/ C'onijja/iy 
Zimiled V Tfonniaal Frovmctal Adfnim*tration, {1910] A D 307, at p i7J 

* Ibid , at p 375 

* Ibid , at p 384 mfemng to sections 11-15 
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subjects which they may tax, yet within those elasses theio are 
certain sources of levcnue which a«> closed to the provinces 

By positive definition are included (i) sources specified m the 
First Schedule of Act No 10 of 191 3 These som ces are hosjiital 
and certain education fees , a limited number of hcences, leaving 
the real power of taxation by means of licensmg to the Union 
parhament taxes on vehicles, amusements, and auctions , fixed 
property rates , taxes on compam^ , an importers’ tax , and a 
personal tax on persons This personal tax is a survival of a 
power of taxation granted by the South Africa Act, limited by 
the Financial Relations Act, 1913, and further limited by the 
Act of 1927 , (u) the sources already taxed prior to the first day 
of April, 1925, and on that day still m foice Those include the 
personal income tax on persons resu^nt in the province and on 
companies Both these taxes are mentioned m the Fust 
Schedule to Act No 10 of 1913, but both are hmited in their 
amount by the Act of 1927 

By the method of exclusion the provinces were, by the Act 
of 1921, depnved of any right to mines and mmmg profits, 
and by the Act of 1 922 they were depnved of their taxing power 
over natives oi o vei th eir lands, Imbitations , or mcomes In 1 92 1 
the provinces v eic gi\ on the power to tax natives provided that 
such a tax fell with equal mcidence upon persons other than 
natives, but this jiowoi was taken away m the foUowmg year 

It is to be noted that none of the amending acts uses the 
words ’direct taxation which are used in section 85 of the 
South Africa Act The word taxation ’ is used in the subsequent 
Acts, and this cxpicssioii w veiy much w ider than the previous ex- 
p£eEftv»\ Taxalwii, mcaub the ewfoxeement of a contnbuUon. of a 
sum of money fi om jiciNons w ithm the enforemg authority’s juris- 
diction for the jmipo'ics of government ® The word ‘taxation’, 

^ Seo Licenccf) C'<)n'<<)li(liit>ou \cl. 

* D Kevt, Law of lha Ati^niil’un ('oii'lilMtiOH {fiy<]Dey, lQ2o),p 260 ‘Quick 
and Garran define ta^ution uh iieiug ony < xactiun of money or revenue by tbe 
autbonty of a State, from iti» 6iibj< i bt or cilizone and others within its junsdic* 
tion, for the purpose of dofiavuig tho cost of govcimnent, promoting the com* 
mon welfare and defending it fnimnggrcswinnfrom'without Prof Moore defines 
a tax as “acompulsorv contribution impoMd upon a subject to meet thoservices 
of Government”, whilst the High Couit edcniution of tSTationis “The primary 
meaning of taxation is raiamg money foi the purposes of government by meatis 
of contributions from indi\idiml ptrsoiw” — {ThcKnigv Barytr, (1908) 6 C L B 
41,atp 48) ’ 
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therefore, may mclude both direct and mdirect taxation The 
most familial divi&ion of taxation to Enghtih readers is that 
given by J S BhU ‘Taxes are either direct or indu-eot A 
direct tax is one which la demanded from the very persons w ho, 
it IS intended or desired, should pay it Indirect taxes ai e those 
which are demanded from one person m the expectation and 
intention that he shall mdemnify himself at the expen-se oi 
another ^ The latter part of this dehmtion is unsatisfactni \ 
‘The difference’, says Beatable, is here made to turn on the 
mode of mcidence, a matter often very difficult to detennine, 
and changing with the special circumstances of each cabc 
Whatever be its economical imjwrtanee, it is evidently useless 
for administrative purposes But it is the only defimtion that 
has been accepted m the South African courts ® and has the 
merit of being easily apphcable m the piactical legal Nsue« 
raised There is, therefore, a great distmction between chiect 
taxation and indirect taxation and it foUowF., also, that thcie 
la a distinction between ‘direct taxation and taxation gciici- 
ally The latter term includes both the former When the South 
Africa Act used the w’ords ‘ducct taxation it used a nariowci 
term than ‘taxation’ The lattei includes both du'eot anti 
‘mdirect taxation The amending legislation is therefou* in- 
consistent with section 85 (i) of the South Aiiica Act Fiuthei 
the Financial Relations Acts as amended by the Act ol 3 1)2") 
purport to deal fully and effectively with piovmcial poweis ot 
taxation * In view of the effect of the amending legi'^latinii it 
can truly be said that the amending acts repeal section Ko (i) 
of the South Africa Act In that sub«;ectJon thewoid duett 
no longer applies because the Fir^t Schedule contams souicc's ol 
revenue which are both direct and indirect The phia'«e within 
the Provmce would be included by common law implication ® 
And the phrase ‘in order to raibo a levcnue foi piovmcial ])ui- 
poses’ must be imphed m all piovmcial taxation bcctiu'-c that 

‘ Principles of Poltiical Economy, Book V, Clwipter 2 

^ Public Finance, Book III, Chapter 1 

* DcWaal,X 0 v Cannt/i< 7 Co»ipan^, [1921] A D 321 , McLouijh- 

\ Turner, [1921] A D 637 , ClarLc and Company v rfe Waal, [192JJ A D 

SSi.XafalPtmnnciaiAdmmislraUon-K Carihdqc, [1025] A D 62 Comiiii','tioii(i 
<if Inland Bet'cnue \ Poyal Exchange AMurance Company, [1925] A D 222 

* For repeal by mcODSistent new legiblation, tee supia. Chapter U1 (7), and 
Chapter XIII (\ ) (6) 

‘ See supra, Chapter lH 6 (u) 
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can be the only puiTose of piovincial taxation Nothing, there- 
fore, remains of sub'^ettion (i) of section 85 of the South Afiica 
Aot But if it is coii'^idcied tliat only the woid ‘direct’ is 
repealed, the subsection leinains of foice in a nanouod and 
limited form which has no meaning \\hon all the amending 
legislation is I'ead uith it ^ 

2. Borrowing Powers 

TAe borrowing of money on Ihe sole oedil of the province wiih the 
consent of the govemoi-general-xn-iouncil and tu accordance 
lOith regulations to be Ji anted by parliament — See 8o (ii) 
S A Act 

No regulations Iia\ c cvei been made undei this subsection, 
but the mattei hn* been dealt with fioin time to time in acts of 
parhament The state of the law is a.s follows The provinces 
are roquirod, to classify then cxxx^iiditm’e in their annual budgets 
as normal or recuiicnt cxjioudituie, and capital or non-recurrent 
expenditure ^ Noinial oi icciuiont expenditure is deemed to 
comprise the cost of gcnetal admmistiation m the province, 
interest and sinking-fund ]>aMnonts, the cost of constiuction 
and maintenance of loads, though coitain load construction 
costa come undei capital exiieiiditme w hen so authonzed by the 
treasury C'axjital oi non-iecnuieut expendituie is deemed to 
compiise expendituie {whcthei diiectl^ b\ the province or by 
loan to local bodies) upon th<* ci ection, construction, acquisition, 
improvement, oi extension of .ui\ building, bridge, or woik of 
a permanent iiatuic, ])Jo^^de(.^ that hucIi cxiicnditurc exceeds 
the sum of £700 on any one b«il<bng, budge, oi other public 
work or undertaking I'ho enone\ s whieJi niav fiom tune to time 
he required bv an\ ])ioMnco foi the piuposc of meeting any 
capital or non-iccuiient ex|K*n<htuie sliall be advanced to the 
province by the tieasui v on loan m sucli amounts as xiailinmont 

^ As tho Britiiih Noitli \iix>rK»At, 1807, sortion D2 (2), dohiios tho tosing 
powetB of tho CamidiQzi piYzvinccs m tlu. mimo wortlM as section 8> (i) of the 
South Africa Act dolincH tin taxing po^tciv of tliu Suutli Afnuin provinces, it 
IB mtorostuig to btiidy the < ITttt »( Mill’s dchuition of ‘direct tnxution.’, of the 
words ‘within the pniMntx ’ 111 th( iiiultituilo of Caniulian cases Sco W P M. 
Kennedy, The Law of tin Taj mff Poiiu tn Canada {Toronto 1031) 

* Section 6 of Ac t 10 of 1013, u** oimmlod by sccrtion 5 of Act 3 of 1022 and 
section 1 of Act 21 of 1024 
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by n-nnuaT appropnatioii may authorize ^ Such advances shall 
bear intoicst at a rate not exceeding 5 per cent per annum and 
shall be repaid by the province to the treasiuy in equal half- 
ycailv instalments so calculated that the whole advance and 
the mterest thereon will be repaid over a period that is not less 
than fifteen j'ears and not more than forty years, the length of 
time being determmed by the treasuiy accordmg to the natuic 
of the work for which such advance is to be made Moneys may 
be advanced to the piovinces on the same terms for the purpose 
of providing capital for provmcial requisites and provmcial 
stores and materials for the pubhe services and works of the 
provinces, though these amounts aie limited to five hundi'ccl 
pounds' worth of stores and requisites of a partacular nature 
Further, the treasury is authorized w'lthm its discretion to make 
good temporary provincial deficits by means of loans 

repayable as the treasury plea^ The adminiotrators mav mcui 
over^afts with the banks for a period not exceeding a yeai to 
meet these deficits or in order to cairy on the provincial Borviocs 
until the next provmcial budget If the piovinoe cannot lepa.} 
the overdrafts the treasury must inevitably step in and nialce 
good the deficiency by means of the above'mentioned loans Jt 
seems superfluous to remark that the tieasuiy is nluavs being 
called upon for assistance, for the piovinces aiy m a state 
approachmg bankruptcy * It is a good thmg for the ci edit of 
the Union overseas that the ^w has prevented the piovinces 
from going elsewhere than to the treasuiy foi their loan** Fioin 
the first, the financial system of the piovinces has been in 
doubt Mumcipalities may invite the public to subsenbe loans , 
but the provinces were too much of an experiment even to 
permit that 


The FtnaTicuil System of the Provinces 

The two sections of the South Afnca Act which deal directly 
with piovincial finances are 

89 A provincial revenue fund shall bo formed m ever}' province, 
into 'which shall be paid ail revenues raised by or accruing to 
the provincial council and edi moneys paid over by the Go\ eiiior- 
Genoral-m Council to the provincial council Such fund shall bo 

^ Section 9 of Act 10 of 1913, as amended by section 6 of Act 46 of 1026 
* Res in/ra, Chapter XVI 
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appropriated thopio\incial council ordinance for the pur- 
poses of the jii o\ incial tidiiiinistiatiou goncralK or, in the case of 
moneyypaido\ci b\ the(>o\ emoi Goncral-m Coimcjlforpartioular 
purposes then foi sue li jmrjioscsi but no suili ordinance bhall be 
passed bN lhi> proxiiKml ooimcil unless the administintor sluill 
have brat K'CuiiiiiiLudcKl to the council to mako provision for the 
specific hcrvici' foi uhuli the appropnation is to bo made No 
money alinll bo is.su( <1 hum the jirov mciul revenue fimd except m 
accordance uith such appiopnation and under warrant signed by 
the administratoi Provided that tmtil after the first meeting of 
the piov iiicial council the admmistrntor may expend such moneys 
as may bo ucccssarv lor the services of tho province 

92 (1) In each iiravmee (hone <haU be an auditor of accounts to be 

appomtc'd by the tJovimioi-Ceneral-m Council 

(2) No sucli auditor shall be removed from oifico cxc^t by the 
GovcmoF-OcuiLoI-m ('oimcil for caiiso assigned, which sliall be 
communicated h\ inis-,-)Qi to both Houses of Parliament within 
one week alter the leiuov al if Parhament be then sitting, and, if 
Parliamout bo not sitting then withm one week after tlio com- 
meneomont of tho next tusuing session 

(3) Eacli sucli audiioi hliall leeene out of the Consolidated 
Revenue Fund such snhirr us the Govcrnor-Ceneral-in-Coimci], 
with tho ttppioval of Pmlminent slinll deteiTOino 

(4) Each sucluiuditoi sluiIl < xaminoand audit tho aocountsof the 
provinoo to vliicli hi is nsMgned subject to such regulations and 
ordoiN UH tun) lie ftutni il In the Governor General-m-Ckninoil and 
approved b> I’nt (i imc iil, an<l no warrant signed by the adminis- 
trators authviii/iiig (he issuing of money shall have effect unless 
countersigncil In sue li miihloi 

The salient points abaiii tlu*^ provisions are that into the 
provincial revenue fund must lie paid the revenues raised by or 
accruing to the proMiut as well as tho leveimcs paid over by 
the govcrnor-gcneial-in-(<»micil to the piovinco, and that none 
of this monev mat lx* w'dhout the adiiiiiiistrator £rst 
recommending to tlic coniu iHe niakt puiviHiou by appropriation 
ordinance I'liithei tlu pjoviiu ud aiiditois arc appointed and 
removable by the Uninii g«n oi nmrnt, nnd to that extent the 
Union government lias a teil-oui iiieaHtire of control over 
provmcial finances 

Section 118 of the Sotdh Afiica Act made provision for a 
commission of inquiiy inlu iliefiiltiie financial rolatioim between 
the provinces and the Union Tins commission rt*portcd m 1913, 
imd as a result of its lepuit the Financial Relations Act, No 10 
of 1013 was passed This Act was originally temporary in its 
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nature, a kind of financial experiment, and it was extended and 
modified from time to tune by Acts No 9 of 1917, No 6 of 1920, 
No 5 of 1921, No 5 of 1922. No 21 of 1924, No 46 of 192 >, 
No 31 of 1920, and No 39 of 1927, and a great portion oF it is 
now permanent (as far as legislation affecting the provinces 
can be permanent) and forms the basis of tlie financial system of 
the provmcea The relevant statutory provision i elating to tlie 
financial B3^tem of the provmocs is to be found m the following 
section of the Financial Relations Act, 1013 

4 The funds required by a pro\uice to meet its normal or recurrent 
expenditure (as hereinafter d^ned) upon matters entrusted to it 
ahall be derived &om — 

(a) moneys appropriated by Parliament bv way of Kubsids or 
additional eubsidy to the province ok in tlic next suc(Lcdini 4 
section provided , 

(&) the sources of rovenue tnmsfcrreil undei section eleven and Hu 
revenues assigned under section Onyteen 1o the piovince , 

(e) such other revenues as may be rar^Ml b> the piOMUCe (In 
authority of law , 

and a pro vmoe shall not apply its fimds to nn> pui poses othei t1 inn 
the matters entrusted to it 

It appears from this enactm^t that there aio foui souroos of 
provincial revenues, namely, subsidies from the Union govein- 
ment, revenues transferred by tho Union government, icvenues 
assigned by the Umon government, and levcnueb obtained }>v 
ordmary provmoial taxation 

Subsidies Under the Financial Relations Acts the Union 
government, from April 1, 1913, until March 31, 192>, con- 
tributed an annual subsidy amounting, biuddl> speaking, to one- 
half of tho ordmary expenditure of a province foi the \OiU 
though the giant was cuitailed fiom 1921 The two snialloi 
provinces received an additional grant of ilOO.OOOtvycai Undei 
the Provincial Subsidies and Taxation Powerh (AmcTidnicnt) 
Act of 1925 the subsidy from tbc Union government was basc<l 
on the number of pupils and students in average attendance at 
educational institutions within tho province 

Transferred Revenues This phrase has its origin in the heading 
of Chapter IX of the Financial Relations Act of 1913, ‘Transfei 
of Itevenne and Functions from the Union to the Provmcc& ’ 
Up to 1913 the provmces hod no powers of taxation and all 
their financial requirements were met by the Union government 
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under section 118 of the fiouth Africa Act When the Act of 
1913 was passed ceitain sources of revenue were given to the 
provinces, i c thcfac fiouicch uere transforred to the luovinces 
When we examine section 11 (1) of the Financial Reldtions Act, 
1913, as originally passed ue shall see that those transferred 
revenues were nothing but certom powers of taxation granted 
to the provinces, and could be classified under section 4 (c) of 
the Act quoted above as ‘levonucs laised bv the province 
under the authontv of law ’ The original Bection 11 fl) of the 
1913 Act read as foUous 

‘Tho rc\cnucs deii\o{! fiohi Ihe (luo-4, lietiicis nnil othor sources, 
specified in the First S<lKduU lo tins Act which, iinintdiatcly pnoi to 
the commeiiceinont wcio toiscd oi rrceixctl hy tin (jovemor- 

Genorol and, lu «c<oi*dam« wilh the South Afrien Act, 1000, wci“c paid 
into tlie Conaoliclatid Hum! rtliaii, from and after such com- 

mencement, be i-aisod ,uul its( md by the province wherein anv such 
revenues arine aiul sluill liepmd into tin provineial revenue fund ‘ 

The substituted section enacted b\ the Act of 1925 states that 
‘a provincial council ahall have pouei to laise revenue by way 
of taxation thiough tho Rourccs s|)ocificd in the First Schedule 
to this Act and tluoiigh no othci souice whatever* * It is clear 
therefore that this souice of icvenue is and never has been other 
than the revenue collected In the piovmces themselves as taxes 
'under the authoiity of Inw * It lueaiiH that a source of rcvenue 
previously exploited hx the Union has now been trauBferrcd to 
the provincca ‘ Tran>fei red levcnue ilocR not mean icvcnues 
levied and collected bj’ tlic Union tiea.*>iny and then paid over 
or transferied to the i)io\mce» a meaning often and eironcously 
given to these revenues evr'u lu onicial government iiublications * 
The proper term for snrb Jattw jcrcnueci fs aamgnecl revenues *, 
a topic dealt w ith liei euiidei 

Assigned Revenue'* ft ik convement to quote ]iortionB of the 
relevant statutes relating to ahsigned icvcnucs to show' their 
exact nature 

Act No 10 of 1913 Hcction 13 (1) The rovenuos denved m any 
province — 

(a) under any law specified m the Tliinl Schedule to this Act m 
resx>ect of trnnvfcis of oi succct^ions to izmnovablo jiioperty or 
fixed property or undir any amendment of such law , 

^ For the wording of the whole section, sro nupra, this chapter, section 1 

^ Soe, o g , Official Year Book of the f nioa, C'liapter XXII (c) (2) 
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(&) under any law govenung licences for (be sale or supply of m 
toxionting liquor, 

which, immediately imor to tl» coromimccmcnt of thw Act, were 
raised or rcccn ed bj the Gox emor G<*ncral and, in accordance w ith 
the South Africa Act, 1909, weroiieid into llu» ConsoliclatedRevenuc 
Fimd, shall eontinuo to bo rftis^ and lotcnetl by the f«o\einor- 
General, but tho proceeds of such TC\(‘nuos sliall, instead of being 
paid into tlio Consolidated Rerenue Iimrl, be paul over bv t)u 
Treasury (without deduction for the cost of collection) to tin 2>i’*) 
vinco from which such proceeds have been imscd or recei\f*d, m 
such manner as the Treasuiy may ttpjirov e 

(2) Tlio sj stem in v ogue at the commenoomenl of this Act of r ollecling 
revenue derived fiom the sourcoH mentioned in subsiclion (1) 
shall continue until lawfully vaned by the Tteo-surv 

(3) Nothing m this section contained shall be construed as eonfi iiing 
upon a pxov incial council the power to make ordinances in k g<uxl 
to the matters mentioned in subsection (1) or as depiiving Pailin 
inont of the right to repeal or amend anj law affi ctnig lui h 
mattoiN 

Act No 46 of 1926, section II (2) On and after tlie first (Inj of Jinnian , 
1928, tho licence duties payable m respect of licences loHuerl for (lit 
sale of intoxicating liquors m anv boiough or township in tlie pjo 
Vince of Natal shall be payable to Gie Receiver of Ro\t*nuc fin tlio 
district m which the licence is issued for tho benefit of the Pi ov inc i.d 
Revenue Fund of Natal * 

12(1) The proceeds of any licence dntiftj m respect of anv (lade pio- 
fosaion, or occupation imposed for Uie bonoht of tlie piov uv cv umli t 
the Lioenccs Consolidation Act (No 32 of) 1925 shall beiioiil uvoi to 
the province m which the trade, proftasion, or occuxMitioii liu net is 
carrii*d on 

Eexenues Denved frmn Oidinary Taxation Thrs subject hiv^ 
been dealt with in section (i) of tins chapter 

Summary of Provincial Sources of Seienue 

(1) The annual subsidy to the piovinccs is based on the iiumbci 
of European pupils in average attendance at pnmary and secon- 
dary schools , from Dccemlicr 1, 1931, the grants are tlb 1m 
per head in respect of the firbt 30,000 jiujiils in each prcivinco 
and £14 per head m respect <rf pupils in excess of 30,000 There 
are other grants in respect of various other educational activities, 

^ Until 1913 liquor licence revenues m Natal were paid to local authorities, 
m tlie other provnncca liquor licence rcvomiea were received by tlic Union 
government, and after 1613 were paid ovtr to tho provincial tiTiafluries 

all liquor licence revenuo gooe to the pmviniial coiincilfl, and b} AtfcNo "fiof 
1931, aection 1, the provinces has o power to increaBe or reduce tho amount of 
liquor licences 
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such as the training of teachers, native education, &c A special 
additional subsidy of £75 000 each is given to Natal and the 
Orange iEVee State 

(2) The general power of the provinces granted under section 
85 of the South Africa Act to impose direct taxation has been 
withdrawn,^ and the souices from which alone they may raise 
revenue by means of taxation arc set out under twelve headmgs 
m a schedule called the First Schedule to the Provmcial Sub- 
sidies and Taxation Powers Amendment Act, No 46 of 1025, 
as amended * 

(3) The pow er to fix the licence fees in respect of trades, pro- 
fessions, and occupations has b(^ tolcen ovei by the Umon 
under the Licences C'onsohdation Act, No 32 of 1025, but the 
revenues derived from the licences specified m the Second 
Schedule to that act have lieen assigned to the provinces m 
which they are collected Other assigned rovenues, i e revenues 
levied and collected by tlie TTmon government and paid over to 
the provinces, are transfer duties, liqiioi licence revenues, and 
Native pass fees m the Tionsvaal, under Acts No 21 of 1923 and 
No 41 of 1925 

These thiee souices of levemie are those termed revenues by 
way of subsidy, revenue^ from taxation, and assigned rovenues. 
Transferred revenues, as stated above, really mean revenue 
raised by taxation by tlie piovuiccs themselves from sources 
which were at one time exjiloited by the Umon government but 
which were, in 1913 oi 1925, tiaiisferred to the provinces for 
exploitation 


3 Education 

Education, other than higher education for a j}enod of jite years 
and thereaftei until pariiament otherwise provides — Sec 85 {in) 
S A Act 

The expression ‘higher education has boon defined to mean 
* inter alia — (a) education piovidcd by umversities and um- 
versity colleges mcorporated by law , (6) education provided by 
the South African Native Colley , (c) education provided by such 
technical institutions (mcludmg schools of art, music, commerce, 
technology, agricultui'e, mining, and domestic science) as the 

^ See tihiB chapter, eection 1 mpra 
’ For thiB schedule, Bce (Jus chapter, section 1 aupi a 
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mmisteT of education may declare to be places of higher educa- 
tion {(i) such iiart of the education provided by other technical 
uistitLitioiis as the minister of education may, after consultation 
with the provmcial administration concerned, declare to be 
higher education any other education which with the consent 
of the provmcial administration concerned the mimstci of 
education may declare to be higher education ’ ^ All other 
education is under the control of the provmcial councilH 

Each of the four provmces has its own system and its ow»i 
Ijolicy of education Thus four ^^tems of state or btatc-aided 
education exist, which though in some respects arc entireh 
dissimilar m others There aic of course many mdependont or 
piivate educational mstitutions in the Union The ci'iitial 
direction of public education m each province is exeicised l>\ 
the provincial education department, subject to the final con- 
trol of the provmcial councils exercising the i>owoi gionted llieni 
under this subsection of section 85 of the South Africa Act 
The permanent heads of the provmcial education departments 
are, in the Capo the sujicrintendent-gcncial of education, m 
Natal the supermtendent of education, m the Transvaal mid 
the Orange State the chrector of education Each pio\ rnce 
has a staff adapted to its own rcquirementB and cntiicdv inde- 
pendent of one another Native education is undci the contiol 
of denominational bodies and is dealt with elsewhere ® 

In the Cape of Good Hope the majority of schools loi Eiiiopedn 
pupils arc controlled by one hundrccl and ten hcliool bodids 
w ith statutory powers The vanous acts and oi dmanccs dealmg 
with education in this provuice have been co-oidmatccl m the 
Consolidated Education Ordinance, 1021 Schools aic clansjlipd 
as training colleges, trammg schools, high schools sccoiirliUY 
schools, primary schoolb, farm schools, and special schouK In 
nearly all the schools, the exceptions being certam high schooK, 
the payment of school fees up to and inclutbng standiud Vf was 
abolished m 1920 

In Xatal the department mamtams primary schools and also 
has power to make grants in aid to private schools It has 

^ Roc turn 11 of Act No S of 1921 

^ Rcc linii 14 uf Act No 46 of 1935 

’ A certain amount of state aid i* granted to native schools There is liurdly 
any higher natn e education T*or further reference to the topic of notn c cchifti- 
tion, w infra. Chapter XXVIl (i) 
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direct management of certain secondai’y achools, and the po\ier 
to make grants to other necondaiy achools which agree to 
jnamtain the same atandaicl of education as the government 
schools In some districts adnsoiy school comniiltees exist, 
but there is no aystciii of local administration by school boards 
as m the Gax>e The adniinistiation of education is centralized 
m the education dc]mitTncnt, local poucr being hraited much 
more than in the othei piovinces Most critics consider the 
Natal system of etlucation one of the best m tho world, its 
administration pei cupUn ccitamlv costing less than the cost 
per capUa in the otlici piovmccs — effects, it is mamtamed, of 
centralization Piimaii education im entirely free in this 
province. The governtuonl f.chooU aic divided into primary, 
mtermediate, and seconrlai \ schools After a pupil has passed 
through the primarj acllooi^, he has to pay foi all Ins education 
unless he has obtained a buinaix 

In the TransianI the establishment and maintenance of 
schools for EuioiX“Hn childieii form the bulk of the education 
department’s woik, but it also has ]K>\\ei to establish schools 
for non-European puiiiK (baulh in md nit* made to pnvate 
farm schools and vaiious othci institutions which do not form 
part of the oidiuaiy school s\ stem The province is divided into 
thirty-two school disli icts, foi each of w Inch thci o is an advisoiy 
body called a school boaul consisting p.u*th of elected, paitly 
of nominated mcmbei-s Piiman and Nccondaiv school educa- 
tion 16 entirely free, the cost being met f i om the general icvenue 
of the province 

In the Orange Free Slati the dejwrtment has powei to estab- 
lish and maintain vuiioiis t\])es of public schools and allied 
institutions, as well m to make giantn lu aid to piivate schools 
which comply wuth ceitaiii conditions The jitovmce is divided 
into sixty -one school disti u Is hu each of w Inch there is a school 
board consisting of elected uicmlKus haxnng ,i certain measure 
of supervision Education in this piovincc is also free, as in the 
Transvaal, but certain schools may with the approval of the 
department, charge tmtion fees 

Rdifftous instruction con^usts of hible classes subject to con- 
scientious objection, no sectaiian oi doctnnal teaching is 
allowed, except in tho Ca]X' piovincc undei certain conditions 

Provincial revenues aie augmented by annual subsidies paid 

V 
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ty the Union government These subsidies are based on the 
average attendance of European pupils at primary and secon- 
dary schools 

4. A^culture 

Agnculture io Iht extent and md^ect to the conditions to he defined 
by parliament — Sec 86 (»t>) S A Act 

There has been no legislation granting any province pou ei s 
in agnoultural matters * Agnculture is considered a national 
mdustry best dealt with by the central govemment of the Union 

5. Hospitals and Charitable Institutions 

The estahUahmenf, maintenance^ and management of hospitah and 
charitable instiiutuma — Sec 85 (r) 8 A Act 

Charitable work m the Union is assisted very greatly 1 a tlie 
grants m aid made by the provincial administrations to h\u li 
institutions as orphanages, children’s homes, homes foi the aged 
or mfirm, rescue homes, and certain sanatona, maternity homes, 
and hospitals for infectious diseases 
Kearly all the hospitals m the Umon are statc-aided and c on- 
trolled either directly or indirectly by the provincial adnnnisti«i- 
tion Each hospital has a hospital board, which usually consists 
of both elected members and nominees of the pioviiK^inl »k 1- 
mmistration, and sometimes of other bodies such as munirip«il 
councils These hospital boards supervise the management of 
the hospitals, though whether they are able to do so succO'^s- 
fully it is difficult to say Theu chief assistance seems to b(‘ m 
the very excellent work they do m raising funds They 
however, bodies corpoi ate, capable of holding immovable pro- 
perty They may, in some oasc», make regulations for the bettei 
management and control of the hc^pital All the hospitaK aiirl 
their boards are governed by special provincial Icgi'^lation 
These boards receive subsidies from the pjovincial administra- 
tions, and these subsidies are bo calculated os to cncoui age botii 
geneious public contnbutions to hospital funds and an chca]i a 
service as possible to patients, at no time withholding medical 
assistance and treatment to the needy The hospitals receive 
from the provincial administrations as much as they receive m 
hospital fees from patients, but they also receive a geneious 

^ Seo items 1, 2, and 3 of the second schedule at tho end of this tliapter 
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subsidy for the free patients whom they treat , and they arc 
entitled to receive about 10 per cent more from the provincial 
adimnistration than the^ obtain fi om the piubhc in hubncn] itions, 
donations, and bequests 

All hospitals for mental ^laticnts aie under the control of the 
Umon government 


6. Local Government 

Mumc%'pal %n^ution% dntsiottal councils, and other local institu- 
itons of a similar nutme — Nee 8S (w) S A Act 
In consequence of <k*cisiona of the supreme court^ that health 
committees were not local government institutions, parbament 
has substituted^ for the phtase ‘of a similar nature’ a defimtion 
which includes health committees among local institutions 
The system of local goveinmciit is very important in the 
general conception of constitutional law in the Umon, not so 
much on account of w hat it is now , but because with what it 
might be is bound up the fuiuic* of the jirovincial council system 
m South Africa The altenmtive to the provmoial council 
system is an extension of the picsent R%h»tem of local govern- 
ment Provincial couneil’i aic not local government institutions 
They axe something between a moie oi less sovereign body like 
the Union parhament and an entirely local subordinate body 
with delegated powers like a municipal council In law they 
approximate rathci to the ITnion pailiamcnt, for they have 
a plenary powei within then h])hei’e of jurisdiction, whereas 
mumcipal councils have a delegated jiowei which they must 
exercise reasonably aiul faiilv In their field of practical ad- 
ministration they concei ii themseh es w ith matters that are not 
always far removed fiom the details of nninicipal admimstiation 
If provmcial councils are to lx> nlwlishcd in South Africa, their 
functions will have to be diMtlcd lietwccn the central adminis- 
tration and local government bixlies The larger and wider 
national functions which they perform will have to be trans- 
ferred to the central govcimncnt the more detailed administra- 
tion will have to be iieifoi incd by local bodies It is necessary, 
therefore, to discuss w ith more detail than might otherwise have 

* Iwptngo Public Health ComnnUec \ Jadu-ar, {1026] AD 113, Said^db 
Oompany v Recetter oj Pevenuc, [10^6] T P D 302 

* By aectiioii 1 of Aot 1 uf 102& 
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been necessary, the system of local government m South Afiica 
In doing so we shall not take mto account the system of local 
government which has been apphed m some instances to the 
natives, for e shall discufts that moi e conveniently elscv hem ' 

(A) Local Government Institutions 

(i) Cape of Good Hope 

Local go\omnu'>nt in the Province of the Cape of Good Hojx 
adznuuistered pnmaiilv by divisional councils, mimietpal couiieiU, unci 
village management boorda * 

(a) Dmaional Counctla The powers and functions of diM>.iunal 
coimcils as most recently defined aic eluefly embodunl m OnlnumLi' 
No 13 of 1917 and Act No 36 of 1919, and lelate to the nuiintcnanrc of 
roads, bridge*'', pontoons, end femch, and the contiol of nutspcins .incl 
tickp«itlis the destruction of noxious sjooda local rating, \ elude ia\i 
iion uiid publio health Diiisional cmmcils; weic first estab1i-4lii r| m flu 
> c, ui ISjo • 

Lndci the ordinance of 1917, dniHions nro wibdivuled mto sj\ tiiM 
Hional council districts Each of th<NO distijcts fowna an eli etoiiil m.imI 
and each elects one, two, or thit*e counotUoi'4, occoiding to tlu i,if i iibli 
^ aluc of the property m each dudnot, to the di\ isional cotmril 

Tlie divisional councils obtain their revenue (i) by lev> ing rale >, (n) 
by proMnouil council subsidies m thofoUowmg munner 'J he jiicn iiuuil 
council pajH tiio divisional oounoil onc>half of the latter’s « \pi luhtiui' 
from oidmary revenue upon rood euustiiiction, and une-luilf oi the 
interest and redemption charges on pciinanont loans for the eon«.1 1 ut 1 loii 
of roads The proMncial council also pa%s to the diMSTonal rouiuil a 
pio Tata share of the taxes l<*vicd on motor cais ihe i^rojioilion hi mg 
fixed m the ratio of the Minoua councils’ expciuliUuo on loiul iiuuii 
tenance A thud soiuvc of di\ isionel council re\ c«nuc jh n tax on \ ( hic li •> 
A fourth source ie the charge made for each of the smicos rr ndi'ii d iii 
ivspect of Mater hupply, samtatum, Ac The councils also haii* ii iliim 
limited borrowing poweis Mhicb are &ubject to the np 2 '>iovnI of tin 
admimHtiator or of the olectorK 

The ordinance lajs down the duties of divisional councils in rcgiiid to 
road construction and maintenance Mam roads are loft 1o thi' lan of 
the pioMncial council, local roads to diMsionol coiuicih, but (mi\- 
thing IS done to encourago co operation betMcs-n tlio tMO bodii - 

(b) Municipal Councils Municijml councils arc* enipUMiitd to aii 
under Ordinance No 10 of 1921 and amending ordmances Tlii'ii func 
tions comprise the rating of immovable property, the control of {fiuiniige, 
wati'L supply and sanitation, tho upkeep of burial grouiidn, botanical 
garden>i, and municipal roads, streota, bridges, tho control of rccicii 
tion grounds, Ac * 

* Chapter XXIV 

* Tfirse paragraphs arc taken from tlio O^caii Yeai Bool of the Ciiion, 
ChaptiT III 1 
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(c) y^Hage Managenicjji lionnh Tl«'*<e are ciniiorvoiTd nrnlor Ordi- 
nance No 10 of 1921 to uiri\ uu Iho admiin'^tiation of Mllngi s, iviullhcy 
are given powers similtn lothosi^ofmiinicijjul liodu's though llu'ii pnui ts 
ue more limited , thou spin it's of action ate acluiill\ much luiiiouci than 
those of municipal councils 

(d) Local Board Arctte Local limiid'' oie constituted undci Oixlinnnce 
No Hof 1921 Thc\ mcooiislitulc'diMlhei inlocnhtics adjacent to lai go 
municipalities where bv iisison of tiu ii pioximil \ to such bodies, it is 
not considered odvi'-ablo to I'stibiHli \iliagc management boards, oi 
they arc constituted u\oi sumllcuinmunitiLs which lequue some toriii of 
local government rathe 1 widi i iiixto 2 K than the Mncal areas* established 
under the control of diMMonal (ouncils und not stilliciontly ad\anced 
for the cstablishmwit of \ illagi'manugi ment boanls No\eitheless then 
functions are \piv similai to 1 Ihw‘ of xilLigt' managi'mciit bonwiH They 
consist of throe me mbofs two Im mgaptxiuihsi b> the admmistiatoi and 
one bomg cloctod *' 

(ii) -VfltaZ* 

(o) Municipal CqiuhiU In Nutiil tin imuiicqialitios am go\cmcd by 
the Bopougbs Onhnaiiec No 19 of 19J4 l•^Kh boitmgh lias certarn 
powers of sale on fr(< hold ot hasihold of its (own lands, subject m most 
instances to the consent of ih< admini'^tiuloi Tin \ mn\ also lease town 
lands for poiiods not osictcHlmg nm<(\ nmi \<a\s Each boioagh la 
divided into not f«.wci than (oui winds each waul letuiiiing two town 
councillorH, who aio eU'ctid h\ the hiiigisH<s toi u poiiotl of two jeorn, 
one*half of tlio counoillors ivtiiingammalh Diiilinn hossixwaids each 
ward returning tliKi lui'inbits 

(6) Toun Boards TIkw Ixtaids aio suMini d bv tlii' Townships Ordi- 
nance, No 11 of 192b and Iwwi jHiwirs similar m nntme Vo those con- 
ferred upon inunicipaJitK's 

(c) Villages A villugi' iim\ a( the iiistimco of its hoiiseholdors, bo 
brought by procliimulKin m the jnoviiicml UaztUv luidci the piovisiona 
of Act No 19 of 1897 I luiu this *n( the adnuuistiator may aulhoiize 
the constiuction ot woiks loj iht siijiplj of watei The capital cost of 
theBchemc is iiii't out ol piovinciul hinds ami latcs ai-o imposed to t over 
the interest cluiigcs niid c os(s ol inainlenanci 

(d) Local Adnunistiuiion and UcaUh Boaids Tliesc have been con- 
stituted uiidei Oidiimiui No 4ul 1926 inuiuh fui cei tain aieas adjacent 
to large muujcipalilit*i V\ itliiii its an a i lu h bo.itcl cxcrcibCH tlic poweis 
of a local autborilj and laiin - out tin didii seonft ii-od oi imposed njion 
local aiitliontics uiuUi (hi Public Health Act, No 36 of 1919 The 
ordinance empowei s ihem to lev j lute's and to impost' tees and cliarges 
for services renth red 

(u.) Transiaal 

The Local Govomment Onhnance, No 11 of 1620, as amended, con- 
solidated the law lelating to nuoiiciiMil government in the Transvaal 


• Ibid 
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ThiH ordinnnrc* iJi’OMtUs for graclfiH of hiicIi aiithontjes — to%\-n 

councils, \ iliagi rniincil'i, and Iiealth committees 

(cr) Town (jimncilv The mhninistiatoi mn> dcclaie anv oioa to be a 
mimicipaltU under tli« juiisdiction of a touii coinicil TliLKe to\in 
councils lunilj all tin powers usually {josMSKidbj mimicipiililii's 
iiiothei pints of the Jintish Empire Tlie oiilinanti sets out the poweis 
and dutic's of town councils in great detail Johanneubiirg and Pi(*toii i 
ha\i been givi n cit\ councils 

{b) I'l llage CouHcxla atxd Health Commttteea Thchc maj be drsci ibi d as 
miniutiirL nuinicipahtios ha\ ing less powt'r than municipalitii s bt'cuuot 
they ha\c so much less to do For oxamph, Mllng(‘ couiiliIs ciiimot 
( stablish tiumwajs, nor is it considered that the expeiw' of sewi lagi and 
draimipi «hnuld be imdertaken bj Mllagi' councils Otheiwiso tluj hii\« 
pow(irf\er\ similar to those of a munici|>aht} Health lomimttLi s an n 
lower giadi. of Milage coimcils 

(iv) Orange Free State 

The Rjhtrm of local government m the Orange' Free State tinbiact - 
municipalities and \ illagc boards of management 

(а) Jdvmapahtiea Thcijc ore mmilar to mtinieipahtics clsn^hi n 

(б) Village Boards of Management Those boards uie gi\in powi i 1o 
regulate sanitation, poimds, grazing, and mav raise loans not e-vceiilmu 
£1,000 for public works Their ratmg powein are Iiinitid Tlii*\ ma\ 
make their own regulations and b} laws,which, howo\ei au sulijicttn 
the approval of the udmuustrator 

(B) Legislative Powers of Local Government JnsMuttons 

In oixlei to Rppjvoiate tin* differences l>etwcH*n proMiii uil touiK iN and 
local go\crnm( lit authoi ilii*s, u fi>w of the xJimtiplis whicli ajipK to tin 
cxei eisci of logmlatu o power bj munic ijNihties. &c , maj be gi\ i n 
We ha\c alrciuly stall Uiatwli<'nlhepio\ incial count ils wi n gi\i u 
the powt*i to legislate with reganl to munjcipalilies, the j weit' gi\«u 
with it, b> implicaliou, t*% erj auxilhaij jwwi i that m ueces.sai \ lui 
the proper excreise of the diw'ct powei it in intended to exeouli - Sn 
also, when a pioMncial council, liaMiig the powei (n do so cli leii.iti s 
certain powers to a imiiiici|Ml council, it gioiitH w ilh thost jiow (>i>. int i 
dental powers ncccRsary foi the fnihimeiit of the poweis whit h it was its 
mam purpose to giant A jiroMneial comic it may emiti a nc w muni 
cipnlity or a new class of local go\( mini nt aulhoiit^ , when it iloes so 
it impliedly endows the nowly cneatcxl body with all such mcuUntnl 
powers as may bo necessary for tdie woiking of municipal or othci local 
institutions m aooordonce with modern social and economic conrhtions * 
It coimot onbnanly delegate powere which are not ncccssaij foi the 
caiTj’-mg on of municipal government, even though it possi'ss those 
^ fivpi-a. Chapter XIII (m) * Gertan's CW, [ iyi4| A D ■)44 

* Orotnewoud di Colynv Inneedale MwiK^ipaUty, {lQlo\ ^ D 413 Head 
d Company v Johanxxealnirg MunviipalUy, [1914] T P D oil 
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powers itself ^ On the other hand, the incidc*ntal powers refen^ed to as 
ocoompanyii^ the powers actually delegated, as being necessarj' for the 
proper working of the local institution, may, ns jt won', eoim fioin 
nowhere— certainly not fioin powers {jos.'tessed by a provincial council 
For the provincial council inaj not ha\e powei to deni din*ctl\ with 
traffic, yet this po^er is a nece^saiy implication in a giant of poiMis to 
any municipality * 

It is not concci\ablo that a mimiciiml council could do its work satis- 
factorily without being able to lc\j rates and taxes,* for rc\cnuc ih the 
first requirement of goMinmint of any kind in morlem conditions 
It IB necessary to ngulato tiaffic or the distribution of milk and 
meat,* or tho erection of ad\ crlismg lu^i dings.* or tlic manner in which 
budding operations may bt camcnl on With this power of making 
regulations, there flows an auxilhart jjoner of t'nforcing those regula- 
tions, and the by-luwn mav iiiilhonzi llic mn\or oi tho town clerk to 
prosecute for a breech of them * The b\ laws howo\Dr, aro subject to 
oertam wide restrictions, some of which distinguish tiio powers of a 
mumoifiahty from those ot a piovmcial council, while others apply 
equally to a provincial couiu il 

The mam differences betwem tlie exercise of legislative powers by tlie 
two bodies arc as follows A prot mcial coxmeil is not bound by the neces- 
sity to legislate faiily, reasonably, justly and witliout class or colour 
disorunination A municipal council unliss it is gi\en powers by the 
provincial council whicli wotdd enable it to legislate in a manner dis- 
onminatmg between classes oi m a manner which can be fairly desenbed 
as unreasonable or unjust, ih bound to lc>gisluti> ai a fair and reasonable 
manner Indeed, all muiiKipal legislation is subject to the tests of 
‘reasonableness’ and justiu'ss’ It will lx found that tho xanous 
illustrations given heiounder an^ but different uxainplcs of ‘unreason- 
ableness’ or ‘unjubtiics's’ 

A municipal by law pi o\ ided that no nati\ p shall walk on any foot- 
path save when crossing bi'twwii any '>tici*t and the entrance to any 
private property’ This by law was held to be ultra vires ^ It was un- 
reasonable for the muiiicijiul council to maki> such a by law, based ns it is 
entirely upon a discrimination of coloui on<l on no other reason whatso- 
ever Tho power to maki by-iawsfoi municipal good government is not 
wide enough of itself to allow a roumcipal council to cliscrimmato between 
olaases* It would have hi'cn tUlloimt if the pio\incial council hod 

^ Maaerowitz ■>, Ja/iaune»huitf JJtniHtjHiliti/^\V)l4]\y'Ld'D 139 

* Wilhamsv Johaiituabunj PD M2 , Oertzen's Case, 

[1914] AD 344 

* Caw, [1017] AD 662, [1020] AC 420 

* Cooper V Johannenbury M uiucipahlif, liOlU] T P D 801, 004 

' Head ds Company v Johaniiesbiuy jilunKipaltti/, L1914] T P D S21, 625 

* Tahelezav Brakpan Mun>ripalitv,ll92U}T P D QIS , Oroeiiewoud ds Colyn 

V Innesdale Municipaltiy,\\\)\~i\'TV 1} 413 

MphtUdthle v fiprmys Mujueipahty, [1028] T P D >0 

* Bwarts v Pretoria MunicipulUy, [1920] T P D 187, Benont MuntetpaUiy 

V Sdiumbtt, [1923] T P D 289 
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exprcB&lv gi\ an the mimicipal couzted the power to disciiminate , becavise, 
as we ha\o bocn, a provincial council haa n full and cliecretiouarypowei 
within its sphoio of legislative jurisdiction and it is not reatneted rules 

requuing faimess oi wisdom m ite l^slation The caeo of George v 
Pretoria lilinueipaltty^ well illusteates the difTorenco between the jiowcrs 
of the two institutions An ordinance passed by the Transvaal provincial 
council in 1912 provided that a town council might mako bv-luvvs for 
appointing separate tramcars for tho uso of white' prisons and of coloiiii'il 
ppisons Tramcars might bo reatneted to each of kuoIi classc''< Piuli i 
tins jjowci the mumcipal council of Pretoria pnssnsl a by law providing 
that cars bearing no distmctwo mark weie reserved foi the use ot whiti 
peisona only, and cars marked 'for coloured pei'son« onlj ’ rveiv t« h( md 
foi the use of coloured persons only, making it an offeiiee foi tin oik 
class tu travel m a car reserved for the otlu r It was hi Id that the 1)\ 
law was fntra turea, notwithstanding that no sejiaratt' otus had m 1 hi i n 
jiroi idod for coloiuvd persons *A l»v*lnw pni««od in pui^uancc. of this 
hection’, said Ulr Justice Wcbsels, ‘eaimot be inipeaclied ns ini.iliil 
because it might otheiwibe lia\ e been rt'gnrdt d nv invalid if it liml Ikhi 
passed imder the general or incidental powei-* of the' municipality '1 In 
court cannot declare the by-law unrcsisonuble if the legislatiue distnu iK 
confers upon tho corporation the power of pawing such a by law ’ Jn 
another case,’ do VilUors J P said The mogistratc*H reasons nu hiiNi il 
ujton tlic ground tliat it is ad^^sable, liav mg regard to the wi ll know ii 
habits of coloured people, that a discrnnmation should bo mniU* 11 that 
be so, It 18 a roatt<*r for the legislature If tho legislaturo conMilciid it 
advisable to discnmmato between white ond culourad persons jt could 
have said 60, end enabled thomiuiicipohty* vo toiliACiimmale, but it li is 
not done ho ' 

It H nut m evciy ease that the piovmciul council can gi\c u tiiuni- 
cipality the power to diHcrimmaU between elo'-srs It was poinlul out 
that (hough a piov mcial conned lias no power to di nl w jth 1 1 itilK \ • t 
when it creates a municipal coimcil, tins power is giiinled b\ iinjilKiilion 
to the municipal council becaunc the power to deal with tratfie i oiuhlioii'. 
IS an essential one foi cuirymg on municipal gov einmint On (In oilni 
htin<I, a provincml courtci} inay Jwtv e power to deni « tth ft trt 
by discnininnting between classes jet it mav not be able to giv v «i iniini- 
oipalitv a Himilai power The example pven above with ivgairl to -( tting 
asido separate traincars fni earh clas^ of tho population shown ini it Iv 
that w h(*n a muncipalitj' is given the jiowerto chscruninates it inii\ do so 
ThiR giant of power is valid bccauv Imv ing regard to the wi ll-kiiow ii 
habits of colouied peoplo’, it whs cotisidoicd both advisable nml neci't 
aary in older effectively to ek'd with tralTic and tramway iirobk'ms that 
discnniiiiution between classes abould bo excrcisod As a mimicijiahlv 
requires all powers to deal effectively witli mumcipal pioblems, and is 
a prov mcial council has ‘power to make ordinances m relation, to muui 
cipal mstitutions’, a provmcial council may grant all such necaaioy 

J ( 1916] TP J) 501 

’ Uo«ea V 2ioA;«&u77 ikunicipafi/y, [lUlJJ T P D 659, at p 662 
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powers Where apowci itHiimwl in an oxliaordmary one, like the power 
of discnuimation, not falhnj; iiniiei a grant of general poword, it is 
necessary to lia\o a '•pecial giant of jiowor, as m the ease of tlio separate 
tramears mentioiitd pie\ kiunIj Hut where suoh an cxliaordmury power 
IS not n6'Ctt<sary foi piiipo-ii'N of municipnl gotormnent, tho isroMneial 
council, e\ en though it inu\ possess itself the power to legislate for its 
own purpo^s in that itgaixl, cannot grant such a power to a municipal 
council To taki. an exatnpk pro\mciol councils have tho power to 
manage hos-pituK, thoj max set aside hospitals for nhitcs exduaively, 
or for coloured pci'aon-' oxchisixclx They need not do so fairly or give 
any reason*, for tlitii disci imuuitoiy legislation They have a full, un- 
restricted dHcrotionaix power m I hen management of hospitals Now, 
to znaintaui and imiinige tv hcMpital is (let us assumo) qmte unnecessary 
for municipal puipo-cs Our awmiption js probably correot m view of 
the fact that prux iiKial luiuuils xtete gixcu the power to maintam and 
manage hospitals tind not ituuiiLipal Lomioils If such a power is qmto 
unnecessary for oumicipal pm|HW's. i( cannot bo delegated to a muni- 
cipality, bocaubc prox iiu uil councils liax e power to delegate to municipal 
councdia only the povxois ftw cQirjing on municipal govern- 

ment There la no case on K>cord of a piovmcial council attempting to 
delegate to a miuiicijuihtx powers wlucli it possesses itself but whioh are 
not necessary for niunioipal inm>o-es, but thero aro a number of cases 
which show that a ptox iiu ml council cannot endow mumcipahtios with 
powers which are unneoe>Mai) fot municipal purposes, i e cannot 
endow them witli unn«.o»-flaij powei** A Transx'aal provincial ordinance 
of 1912 proposcxi to giant municipal coimciU the powoi to make by-laws 
for regulating and licensing c> cic dealers, and to refuse licences where the 
applicant was not a pi |s<un of good cboiactei In a case^ dealing with the 
validitj of this h'lrislatiuu. Mason J slated 'Is it competent for this 
regulating and lici'n-mg power to be conferred upon municipalities as 
an mcidcntal or a tu ocs^hUJ elemint of municipal mstitutions 7 It is 
not, of cour*e, canx to ifx the poweis which are necessary or mci- 
dental to munu ipn I gox 1 1 iiiiu nl xx Inch x ancs so much with both place 
and time buttlHxum>lM gixm)i>Hlg(.mcalIy undci tlio heads of public 
health and sanitation tin i irntrol of '-tn-s'ts, traflic and prdbhc places, 
the regulation of bmldiiig** tla pioxwon of public amemties, and the 
estabhshment, manam nn iit and v onliol of w hat arc known as the public 
serxice utilities '>u<h ii'< wuln mid litrhling tho prcxcntion of fires and 
similar objects in wlurh ]>iihlic i tinibiimtioii jh ni'Ci'ssaiy foi olTcctive 
results or mdixiduul rutixilKs i(«|iiiu loiul supcix isioii Hut the 
busmess of cjcli dealing diNi not tall under any of these hoads, but 
resembles any other ordinal x timle such as that of ironmongers, drapers, 
and grocers It ih qmti tiiu llmt mix Iniamc^is may bo so conducted as 
to create a nuisance and tiu* idwiti in« nl of nuisance is admittedly a usual 
and beneficial niiiiiK qMil fuiu lion but it docs not seem to mo cither a 
necessary or incidental fuiKtion of inuuioqail government that the town 
council should control local (i<uli loiniiv ici' and industries apart from 
* Jifaferouiiz v JuAu/inn/ju/'/ J/itmft/n/ifj/, |.l!)i4] WLD 1J9, at p 146 
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queRtions of piblic health or other objects to which I liave referred The 
provi-ion, foi instance, that a cycle dealer Hhould bo of good charaetd 
IS piobtiblj an i*xL('llent mcana of checking cvclt* thefts, but that is not 
an orchnarj municipal function To hold tliat hiich powers as arc clainiisl 
m thiH ease ina> be conferred on municijialitics i^ould be to authoiizi 
pio\ incittl countila to hand over to municipahtios the compk'te eoiiti-ol 
within uiban distiicta of commeroial and induRtrial legislation which 
pro\ ineiul councila themseU os ha\ c no powei to impose m the pro\ me i 
gciinallj I ha\e therefore cmno to the conclusion that the Liuict 

ment so far as it relates to i^clc dcak.'TK, was not within the Lom- 
pcionco of the jjiov mcial council ’* 

In the case of Genniaton Mumetpahty \ Anghern d Piel,^ the couit 
dealt witli the \ alidity of a pimoncial enactment requiring magistinti s 
in eases of municipal pioucciitions, to state special cases foi the deci*.mn 
of the supreme court It was held tluit pro\ mcial legislation aflt'cliiur 
tho aiimmistiation of justice and criminal procedure is ultra tiris Jt 
IK not apparent’, said do VilUers J P , tliat municipal institutions mil 
be less (.ffectnely administered if the onlmurv jiroccdiire be follownl 
instead of the proceduie proposed to bt' adopted ’ Curliwis J said 
‘though a proMnciol coimcil liaspowex to imiiose a penolt\ foi a conli.i* 
tcntioii of a by-law oi regulation, that jmialty can onlv bt (iif'iiml 
acooi-ding to the pioceduie and Mithiii th«‘ jurisdiction oi the louits as 
ostabhshccl It was urged on bcliali of the piosi cutiiig inunit ipaliti t iitit 
tho power which a proMncial ootincil has to legislnte gtmemlK vitli 
ivgard to municipal instituliotiH must nnpli tin poui i to Icgislati loi 
extra juiiKdiction for the comts foi the jnirjiosi of giMiig iths t to >ui\ 
municipal legislation No Kueh powet apjxais to mo to b<' ni'ctssan 
Tho legielation of a proi itu lal council, iiluneby olti nc(*s art cusili il ainl 
pcnaJticH imposed, can, and must unlj, , 1x> gii cn i Ifi'Ct to b\ nii tins ol tin 
raechinory and acconhng to thepruciHlnu as thej I'xist ftJi tin jiio-iiii 
tion of criminal ofTc nc(si ’ 

It 18 under this lioutling of not b(ing able to grant uiuiiicipal instiui 
tions powers which an not iu>ctssai\ foi munii.i]Hil go^ol'nmellt that an 
unnecessary grant at diKciiminatoiy jHmirs fulls In tlu ruse o[ Mmubu 
V Benani Alunicipaltly,^ 'Ml Justice Tindiill »fo«lt succiiictlv m(/i IIk 
matter Has the provincial council the pouii his loidship usk- ‘to 
make on ordinance authoiizing a muniiijwl council to ]n> out loiatiuiis 
for natives and to compel all natives ixs.Miing m the tnuni(.i)uiIitN 

^ In lo/iaitiu’Ntuiy Afuni<.ijmltty V /iuiir'i, 119251 AD A9">, Diwks appUctl 
to court bj petition for an intinhct t«i nMiain the iinini(.iptil luiiiinl lioiii 
eanying on tho busincsa of manufacturci aiul vendor of ue on the ground tliat 
such innniifacturo and eole t^ere ultra at tho council A TiuiiKVual oiili 
nanco of 1U12 ompowerod munwipal covnuda to ‘eatabluih and carrj oil 
cold storage works and sell all by piodiw ts resulting fiom thi c tm mg on 
ofanyA^orks ’ It ^as held that the mamifacturc of leo for sale oiul thi sulo 
of ICO was ultra itrea oi the couuril beinuse authority to sell ice could not bo 
implied as reasonably incideiital to tho povicrs granted See also Ulonufouti lu 
Quarries Case, [1930] A O 370 

* [1013] TP D 135 » 
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to reaide m such lornlion«« iuid tmuhiTH tho muniOipHlitN ? If tho 

provmcial council hci-i tii xt {X(m« i it mu'it bt’ fl( iimhI fi*om st c tion H5 (\ i) 
of tho Act which tlu (oiincil to tixaki' uuliiiaiiciN in ii'latixin 

to matters coming within niiiiiK mstitulions’ T1 h> xcoik of this 
legislative autho^lt^ has bi t ii t onsideml in u iiiiinhi i of c iw -> Tt inxi-t 
be taken to meludo nil [lown-x jiropiiK it>qiiiud to effect the pni‘ 2 iosi* 
fbrwhicli it was conft iitii and mithoiiA*s tb(* count il to legislate on any 
subject assigned to it ftiih and i fli ttncK.iegaid bt inghacl to tho condi- 
tion and requiTcmnits of thi* limi ' Oi, ii-* Jt was put in Vmeneuoud 
ds Colynv Innesdale MuntCipahly* *pio\incial councils ina\ endow 
municipal coTporntioiis with all siic'h jiowei'X ti** might enable th(>m to 
deal fully and cffectnoK with nasonablc mimitipsl leqimcinents m 
accordance with tho sor ml and economic conditions of tlu piesent time ’ 
But “only such powers will bt implitd as aio ii asonabl> aiicillaiy to 
the mam purpose ’ ' ApjjKmgthi piintij»lc‘«tnxmciateilinthedociMons 
mentioned, Iha\c coim to tho conclusion that the pioMiic'ial council has 
not the power to endow a counc d svilh Iho jiow or of comi>e1\ing 

natives rcsidmg m tho ioiinici|Mlit\ to ii>sido m a ci rtain locahtj The 
argument against this m«*w woidrl |ia\o to fai as to contend that 

all natives m the inunici]mlit\ ini^it lx coiniH'llod to h\o in locations 
And if the argument bt caiiud to its logical conclusion, it would not 
stop there, the powoi woidd have to mchuh* tin light to snv that no 
natives may rosid<« within tin iiiuiiicijMlitt "Mon o\( i, ok the jiowor n, a 
power to segrogato a wlndo ■Mction of the ooniinunitj, tho contention 
would haNo to go tlu* h’ngth of suppoiluig tUo vuw that the provincial 
council can authorize a mimififmlcoxmcil to** ■'♦tut similaih somi* otlier 
section of the communiiv 1 lu pioMncml ocnmcil inn\ cmpowwamxmi- 
cipality to compel aidiMcliiaU living withiii ds pinsdiction to observe 
requirements nou’s’«ai\ f«i '>ai(guaidiug piihlic liialth, but siinplj to 
segregate, as rc'gurds i« '■idi net a ccitam eld-*’ oi Jati h a 'lorvclifforont 
thing Legislation of tlu* tlu'-s xuidor c onvidci it ion, in mv opinion, goes 
farther than is n<*c(>s.iiv to d< il fiillv and tll«clivi*l\ with rcusouable 
mxmicipal requirements Jt is not iuuiucjp<tl h gi'^lution, biicli legislation 
IS a matter for tlu Union pailiamc iit In corning to tho iibov o conclusion 
I have not ovcrlouk(*d tlu ca-j n\ <!cotqt nttd OUn't't \ Piclorta Muntci- 
pality* The powcis till n dc dlwitliMcnilomoiUstiuguishablL* fi-om 
those under considi latioii in tin pic'^ut Tin rstubli(»limc*nt and 

workmg of trornwuvs is cliailv « luiitici coining withm mumcipal 
institutions If u miv d si ivm i*- nol woiknbli (as tho evidence m the 
case quoted showed was tin < a-s ). it iiiighl be utguod with force that the 
power of prohibiting nutivis fiom tiuvollmil on tiamcare, appointed for 

^ Middleburq JJiinfciixiliOf \ ^ft//"»ii [lUlt} "iW 

• [1915] TPD 41 J 

• JtAannetburfi Conwfidaltd JHU>tnHHt UoMipanv v MaihhaWs Totonahtp 
Syndicate Ltmiterl, \1’)17\ \ 1 > biiZ 

• [1916] TPD, 101 Sii toi Ollier csaniplos of ilMCnmiiiation, Rex v 

[1910] E D L til, I4(i Wo-.CJ.\ Muitictpalily |iqi2]TPJ) 

669, williams d. AdenflorJf\ /(difinnulturq J/wUicipa/i/y, [1915] TPD 106 
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the use of 'e.hi.te x>eT3ous ir TeoeoniLbly neccflsniy to enable the council 
tuixtitisi the power of working tK»mwa\'8 ’ The whole matter of inco 
and clash discrimination, therefore, can be deleiinmcd bv the test of 
rcQsonabk* ncccsnity Indeed, as prc\iousl\ stated, this is the list ot 
^ nhditj of all mimicipal powers ^ 

Once 1 1 lu power lias been granted the qucstiou arises as to how it must 
b( exercised The answer ja that it must be <*xeiLisod in a ix*asonable 
and bona fide manner* A provmcial council onei it has the powei to 
legislate, has a full discretion, it may legislate imit'osonnblv, iinlaith 
But a municipal council has a delegated authoritj , and it nuiv not abusi 
that delegated power It may not legislate in unreasonable its! mint nf 
trade* It may not greuit its officials arbitrai 3 ' powois^ It inii\ not 
legislate by lefcrencc® It maj not ddcgalo the powoiw which it w.is 
iiitcwled it itself should cxcicihO • Its legislation must be dc*fiiiiti anil 
ceitaiii \\Tirrc a municipal bydawpiov idl'd that ‘no iscisun shall wil 
fully or negligentlj* cause anj’ obstruction on any stieet b\ onj im uis 
whatsoever’, it was held that as this by law did not indicaie with k i»on- 
able clearness what the pubLc must not do m order to avoid i ont i ii\ 1 1 1 1 1 ig 
its proMsions, it was void for uncertainty * And, luilikc other legHlatioii, 
penal sanctions do not attach to mumcipal legislation unless 2 >io\iil<il 
for m the by-laws themaeh cs * 

When a power to regulate w granted it does not imply a i igh( to jiin 
lubit what wa^i mtoiulc<l to b regulated,* but the power to irunhih 
includes the light to piuiiibil acts which mtcrfcie with proper nuul itiDii 
For example, the power to rcgulato public maikets mchults the riirht 
to prohibit tho doing of oeitain acts on that market which hindi i Dk 
propel regulation and working of that moikot 

The vahditj' of municipal legislation, thomfore, is Been to Ik* subji't t 
to the restriction of reasonableness Butihccourlsait Miy loihluholil 

' Tn Abruhain \ UuHhjh Corporation ll'UTJ AD 444, this te-( h,is imt 
applied liciatiHo pruMiicial cotmiils l]a\< on unlimitid powii witliiii tliiii 
sjjlKif* of juiiHdKtion Hoo Mpra Uinjiln XTri(iu) 

* Johannejibuif/^uiiicipaliti/v 6'i imi/, 1 1 U JU] T P D iol , Zat ft >/ \ (iiinuhluii 

Municit>alili/,[ld2blTV'D 3hQ,AHlQni(\ Jicnom Muniupahtti PI) 

W2, Pemimtla Abattoirs Luu.Uil \ Captfoun Corporation, IlOliJ \ U u 
]j 070 Siicli poweis aic ot nil times to Im evrciswi and willi jmli; 

iiient ami ilincrLtion ’ i7e^rto/r/« <L iUiatn*on\ l*ictOTm ^ilxinn ipnlilti [I'dJj 
TPI) )4tl * I'homaa \ Brakpan Muineiptil\lii,\\\)21\'L P \i S‘l{ 

* htocLen A llaU.«r> «l(l7laN^<rA&{cn/ flOJ31 T P D Jli 
TKmadAmoit\ Pi<’/rrflfi«rr/ [I'lOtj T H dil 

® If dAon V Jlf a^or i^Duitian, f 1020] N P 1> OfHoimn-v W ipihenj M unn i 
IKih///, [lOlG] AD 23a,igt6CPD 104 

’’ Aaidoo V Prtlona Mwii&pahli/, [1927] TPD 1013, hoc Stunton \ 
JoAniuiffibitiij ATitntcijiahli/, [lOlO] TPD 742 Pretoria ATuaiCijiahe/ n 
lioslouHk 1 /, [1023] TPD J20, Jfeifnecko v Paail JHunioipahty, [1022] t' P D 
78 * Bex V Jlftfl#, [10^71 

* See Bex \ Ililha»i«, [1014] AD 460, Bhila Htra v Bok^ury 
pahly, [1014] TPD B13 , Pec v Jtodericl, [1015] 0 P D 67 

fihoigihv Johatme^urff Mumoipahti/,[192d]TPD 333 
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by-laws iinreaaomble,^ and the onus is on the pernon alleging their 
mvalidityto prove that fat t eitlierbj argument or b\ f ^ id(*iice as tlio case 
mayrequire* And if some port ion of the In -Ltu sis »//m i irc#, the oilier 
portion may still be held Milid if the court thinks that the munieipnl 
council -would have passed tlir h\ laws in the tiuncnted foim. tliev arc 
left m after the invalid poitioii luis been smeied from tho rest of the 
by-laws ® 

With these general remaiks on local go\eiiiment ond tlio legislative 
powers of local go^ enuiK'nt institutions, -wt luuv pass on to what seems 
a similar subject, but which is one i ntirely diflerLat 

7 Local Works 

Loced works and undeitaLimiH mthin the /irotmce, other than 
railways and harhourH and othet than *>mh works as extend 
beyond the borders of the pronnee, and subject to the power of 
Parliament to declaie am/uotk a national vork and to provide 
for ifa corwtruchon h\f a»rnn<;emeti# n\tk the provmcwl council 
or othei'wtse — Sol Si {t u) »S’ A Act 

Public woika maj* bo classified as those which arc national m 
character or scope, those which arc provincial, and those which 
are munioipal (municipal including all tho local government 
institutions which wo inentioneil m the pieceding section) 
Among those which arc national in character or scope aio rail- 
ways and harboura and the building which accommodate the 
staff of this vast organization , the post and telegraph buildmgs 
and machmery , and the pulilic buildings of other national state 
departments, such as tho dejmtment of justice It will be 
found that most of the national public woiks arc established 
and maintained by tlio national government , local worlcs ore 
left to the provinual loimnls or to mwincipahties Among 
works which are leallv loc«U aie dams and other irrigation 
structures , but tho pioMsion of uiigation facilities is a matter 
of such national iinpoi-tancc that il is dealt with entirely by the 
Umon government Katioual woiks may therefore be desoiibed 
as those which bv reason of then national importance, such as, 
for example, uTigation woiks oi the telegraph machmery and 
equipment, oi those w hioh bv reason of their national extent, 

^ Reynolds ds Wtlliawnon \ /'rrlo/ta J/untci/inZi/i/, [191-] T P D 54i6, Rex 
V HocifcZy, [1017] E D L m,RtJS\ rff Joj/cr, [1017] C P D 658 

* Seo MotUagu Muntrtjxiltlv \ Jlonikiuan, [1013] CPD 708, Epstein v 
KmgwtlhatHatoK » ^vniapalitff, 20 8 C 37 

* See V 0'er»ii«lo« L1U2G]TPD 380 
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aiichas,foT example, i ailw ays, are more satisfacton ly or efficientl v 
dealt with bv a central government department All othei 
works arc local works Local works arc divided between the 
provincial councils and local government institutions The local 
works of the local government institutions, such as municipali- 
ties and divisional councils, comprise those amenities to which 
city dwellers have become accustomed — ^the tramways, electnc 
works, sewerage, &c What it may be asked, has been 
left to the provincial councils^ The answer is very little 
Unless definite powers (such as education and hospitals) arc 
given to a provincial council to exeicisc, cverj’ function of 
government tends to fall into the hands either of tlio ceiitial 
government or of a local government body This is the tonfIenc\ 
all over the world The provincial council i>s neithci the one noi 
the other, and theiefore the functions which it was at hist 
thought would bo particularly well dealt with by that bml> 
have gradually come to be exercised and exeitised more 
efficiently, by either the cenUal government oi a local govcin- 
luent body An example of the exercise of an intended pio\ in- 
cial function by the contra! government is the control of agi icul- 
ture, an example of the oxcici&e of an intended provincial 
function by local government bodies is the contiol of nuiikc'ts 
Many other examples could be given , hut these two ftie gneii 
because the very mention of them i*> sufficient to convince tun 
person that these functions axe being better exeicweil l)\ tiie 
other bodies than they could pot>sibl^ be b\ the proMiicial 
council This must inevitably be so as long a's the provincoN aie 
too large for proper detailed local goveininent, and as long as 
their pow'ers ore too limited for any bold exercise of policy I’hc 
tragedy of the provincial system is that it is an hjbiid t.>steni 
It never had a chance from the start 

8. Roads and Bridges 

Roads, oiUapans,^ ponts,* and bridges, other than bridges connecting 

tVjQ provinces — Sec 86 (wu) S A Act 

The Union is a country of great ox>en spaces, and laige 
distances divide the centres of urban proapenty from each othei 
On the coast there ore prosperous towns , in the hinterland thoio 

^ PlaLTs whore horsoo and cattio aru unhameased or unyokotl for piiipusc'? 
of rost and feeding * Poiitooiia 
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iu:e centres of agncultuic anil in the iuid^L ol all there is the 
great mmmg area of the Wilw atei ^ and to \\ hich the roads from 
all the centres of agncultiiie and shipping and mining lead 
Boads ore a nece&hity in ^o laigo a couiitr> espccialh’^ where the 
railwa;y's do not yet connect e\ei\ distiict of tlic comitry There 
are great mam loads which run from Capetown to Durban, and 
from Durban to Johannesburg and smaller branch roads con- 
verge on to the main roads at every point The mamtenance 
of the existing roads is a giyat dram upon the resources of the 
country, and new loads which have to be cut through virgm 
soil, are required in increasing numbeis The problem is a diffi- 
cult one, connected, as ail juoblems of development are con- 
nected, with the question of financial outlay or fmancial return 
The Umon govcmmeiit does not concern itself with roads at 
all , their constniction and maintenance is left to the provmcial 
councils The proMncia! councils have delegated a great deal of 
this work to local goveinmeiit bixlies, a wise proceedmg, but 
one which has in piacliei' gi\en use to many difficulties Must 
one local area finance the consti action and mamtenance of a 
maan road w'hich is us(*d |)iinei}Mllv by the people of an urban 
area‘s And somo local aieas ha\e not sufficient revenue even 
to mamtain their local iuh<1s The b^t solution of the problem 
seems to have been found in the province, where local roads 

are managed b\ the di%'isiojinl eounciU concerned, and mam 
roads are managed paitK l)\ the piovincial council and partly 
by the divisiona.! count ils Ihiough whose aicas of management 
they pass Bv means of < o-<qK ration the difficulties and objec- 
tions attendant upon local aicns being lewponhible for the entire 
mamtenance of mam loads hn\<* IMS'!! cneicome In the Trans- 
vaal main roads aie undii the* diiect contiol of the provincial 
admmistration, and this bod\ benis till fbe I'hniges in connexion 
with road mamtenance and coiistiiietion Distiict road boards 
assist m the management of hx al londs Ronds m urban areas 
are managed and mnintaiued bv numicipahties m all the 
provmces 

9 Markets and Pounds 

Markets and [xmnds - iVee 8i {m) S A Act 
The control of markets in the foui provmces is vested m the 
municipal authorities IJibaii pounds arc controlled solely by 



304 THE PROVINCES 

municipalities, who also draw the revenue therefrom Rural 
pounds oie managed, m the Capehy the divisional councils, and 
m the othei provinces by the provincial councils 

10. Fish and Game Preservation 

F\$h and game. preservcUioti — Sec 8) (x) S A Act 
There are various ordmances m the piovmces dealing ^vitli th(' 
preservation of fish Attempts have been made, with vaning 
degrees of success, to mtroduce trout mto the sticams of >Soiitii 
Africa Except for a certain amount of deep-sea fishing the 
fishing mdustry is not very well developed in South Afiita aiul 
need not concern us very much It is otherwise m regartl to gnnic 
Game is fully protected m the Cape piovince The 
bcasons, which vary as to x>cnod8 according to aiea, oeciii 
generall}' between August 1 and March 31 In the Cajic pi o\ inei* 
the preservation of game is regulated bv Act No 1 1 of 1 and 
its amendments Any person desirous of shooting oi captuiing 
royal or big game is required to obtain an orclinarv game litence, 
a royal game licence, and a special peimit fiom the adminis- 
trator In Natal the laws iclatmg to game wei'e oonsoliilatc^d m 
an Ordmance in 1912 Game in Natal is divided into ordinal \ 
game for which a shooting fee of one pound is requned speci<tll\ 
protected game for which the fees vai’i according to tlie game 
desired to be shot, and loyalgame which may not bo dcstmicd 
at all except for scientific oi specuil public purposes ’^Pho '\'\ ,ln^“ 
vaal laws are contained m Ordinance No 6 of 190o, Acts Nos 1 A 
and 30 of 1907, ActNo 11 of 1909, Oidmance No 2] of 1017, 
No Oof 1918, and Act No. 2 of 1918. Lions and Icopaids aic 
not classed as game but are regaidcd as vermin The big giiiiie 
season is from June 15 to August 1 > The Orange Fioc State 
laws are oonsohdated in Oidinancc No 13 of 1914 The game 
law s in the four provinces are not veiv diRsmnlai 
With a view to ensunng the preservation of the wild gnine <if 
the Union, many varieties of which, in spite of then iinmcnsc 
numbers when the first European settlers pushed their w ai into 
the intcnor, were m 1920 in imminent danger of becoming 
extinct, the National Parks Act, No 60 of 1920, was passed, 
providmg for the establishment of national pailts by the 
governor-general Provision is mado m the act foi a boaid ot 
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trustees, consisting of ten members to be apijonited by the 
governor-general, ^^hosc duties are the control and management 
of the parks The mo^t famous of the national jiaik's is the 
Kruger National Park, nluch has its oiigin in reiirescntations 
made to President Kruger foi the pie..%eivation of vaiious forms 
of charactenatie South Afi icon faima The area of this ^ onder- 
ful park is now ncai Iv 8,000 vjiuue miles in.iintamed in its wnld, 
rugged condition, ti aversed bv and dotted with hdla 

and bush country’ Heie inav he found elephant and hippo and 
the black rhinoceros and antelopes and ))irdb m all their kind 
The public is freely admitted on peimit, but no shooting may 
be done Moat animals mav be seen fiom the roads traversing 
the park, but special trips aicieqiured to vibi\ the wilder or more 
secluded species 

11. The Imposition of Punishments 

The vmpoaiHon of bi/ fine, penaJit/, or i>i} 2 m 8 onment 

for enforcing amj Jaw or ang ordinance of ihe province made tn 
relation to any malier conuug w lihni any of ihe claeaeti of avb^ecia 
enumerated in On n icd ion — ^.S’er 8jizi)SA Act 
Any authontj* whith has the jionei to make laws, must have 
the incidental pon ers of hMug a ixmaltj for the breacli of those 
laws, as well the i ight to have that iK*naltv inflicted when 
necessary by Rome body oi othei The provincial council may 
impose penalties >\hu.h ho\ie\ei, must bo enforced m accor- 
dance with the geneial ciimmal law of the Chiion Provincial 
ordinances may not in^^titutc new methods of trial or piocedure ^ 
Nor may they oust the juiiNdietion of the courts The General 
Dealers (Control) Oidwance 1920 (Tinnsvaal) provided that 
the decision of a local authoiii\ ou any application made to it 
for a certificate authoiizing the ihMic of a new geneial dealer’s 
hcence shall be final and hhail not be liable to review, reversal, 
or alteration by any coint of law It was held on several 
occoaipna that if this w as intended to cover any decision how- 
ever irregularly ariivcd at, the provision was ultra vires the 
provincial council The powci of the supreme court to correct 
the proceedings of a public body (which has a duty imposed 
upon it by statute) if it di'aegai^ important provisions of that 

* Oermtston JUtinicipahli/ > An*ihein Pitl^ [1013] T P D 133, quoted, 
mpro, section (6) of this chapioi 
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statute, floTvs from the provisions of the South Africa Act The 
ordinance in question purports to take away that power, and 
thcieby has the effect of altermg the South Africa Act — a po^\er 
not possessed by the provincial councils ^ W'hatever powers aie 
given to the provincial coun<als m the South Afnca Act must be 
enforced under the rules of procedure uhich exist m cumniftj 
cases throughout the Union, and they must be enforced m the 
ordmary crimmal courts of the Union They cannot set u]) nc^\ 
courts of justice, nor can they un]K>ae a new kind of peuiiltv, 

] e one which does not already exist in the criminal law of the 
land No limits are placed, however, on the amounts of fines oi 
the periods of imprisonment which a piovincial council may fix 
as penalties for contraventions of its ordinances, so long as thr se 
penalties do not conflict with a Union statute Por cxamjile, a 
provincial council may not imp<»e the death penalty for a 
breach of an ordmance, because by a Umon statute tlie onl> 
capital crimes are murder, treason, and rajie ® 

12. Other Local Matters 

Oenetally all mattet 5 “which, xn the opinion of the goctmov-gom al- 
tn-council, are of a merely local orxmvate nature in the proi inre 
— iSfic S5 (ni) 8 A Act 

This IS one of the strangest provisions in the constitution 
"When IS the governor-geneial-m-council to signify his ojimion ' 
Is he to be apeciallv asked ’ Or is he to declare a list of matteiN 
to be private or local matters withm the province ' And h.iN he 
an absolute discretion ’ Ciwi h© declare any mattci oi ctiss of 
matters in the category of pnvate or local ? 

Dr Manfred Nathan has discu^d this topic 

‘The actual meaning of the words “loco! *’ nml “priv ate ” !•» eleiu I’Iil 
• word local” mav l^a^p r<>fcience to anything arising witliin thc« pro 
vinct at large, as dihtinguished from tlic otlier provinu"* oi tu a matin 
uff< cting hOmc particular locality within tho piu>incp FriMitc ” mat 
tiiH Hic such aa wholly affoot private, on distinguiBhed from publa ur 
goncml interests The real difiicnlty lies in the occasion Foi the ouac t 
mi'nl of ordinances relating to mattem of a merely local ur piiMiti 
nature How, or when, is the opinion of the govornor-genornl in coimeil 
to be signified ? Is such signification to be made before or ufti'i tlio 

' Jiu/naar \ Mun7C7pal7ty of lituienburt}, fl9S7] TPD 015, Vauffoi v 
Enuclo L7ct7mng Court, [1927] T P D 795 

^ Criminal Evidence aud Procedure Act No 31 of 1017, section 33S 
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provincial oovmeil deals -viith a matfei of ft Inel^l^ local or pii\uto 
nature’ In their oulmarv inattorK of a pii\ati> nulun* ivoukl 

include such subjects hs inn^ appiojumteh bt d(>ilt with indin's of 
private bill logislntion os iiistinj;>iHli<‘d from jiiiblie btlls In practice, 
tho provincial counciU ha\ e ii'.suiiu d tlu'rijjht to ih iil with jniMitc hills, 
that 18 , draft ordinance*! afft ctiiig matters of a piniite nature,^ and their 
standing orders contain ehdminti pioM^ioii'* fts to IIil pioccdurc to be 
followed m connexion with (In pi-omotion And passing of private bills, 
without any rcfcicncc to the nsessitv of obtaiiiiiig the opinion of tho 
govemoi -general -in couuliI a*, to wli<>thin tin* pinposi d oidimince relates 
to matters of a priv ate nntiuc ^ Foi instunce, the standing lules of the 
Transvaal provincial eouiu il]no\idi tliftt eveiv diiiftoiiiinaiicufortho 
particular interest oi b(*n» fit of an\ ptason or pi'isons as distinguished 
from a meahure of jiublie iMtluj sluill bi tieated bv thi* Council as a 
private draft or<linanc<', w hi tliei it be for Uie interest of an indivulual, 
apubhc company, a coipoiation.a local authontv.nnmicipalitv, or other 
locality” Tins definition ciiluinlvembiaei’S ‘malteis of a meiely local 
or private nature in the jnov mi e ’ Aceoiding to the practice to which 
we have referred, the opinion of the go\exnoi*gt'nei.il-m-council is not 
sought, at the timi* of tin mtiodiution of n pnvato oidinanee, as to 
whether it deals with matters of a miielv local oi pnvato naturo It 
seems, however, that as tlu South Afiica Act makes no provision for 
the time wheit iuoh opinion is to l>e sought th<* assent of the governor* 
general -in*oovineil to the privati oidinanei when passed by tho provin- 
cial council is a Huffleusit indication of the opinion of the governor- 
general m-oouncil that the suhj»*ct iniittei of tJie oivhnance is of a local 
or private naturo Tlun woulil, howivei be nothing to prevent the 
govcmor-gcneial lu council ajMit liotn a-wentmg to paiticulai ordi- 
nances, from iMHuing a gi m ml jnoi laniation to the effect that mutteis of 
a specified nature arc to be i< ganlisl as ineiidv* local or piiv ate in a pro 
Vince or provinces ’•* 

It IS evident that the conisc winch J)i Nathan suggests may 
be taken is one which would eiilaiae the iioweis of piovincial 
councils cnormounh Indeetl wc nuiv go ao far as to say that 
it IB possible under this subsection (if Di Nathan is correct in his 
view) to nullify tlie icstricting eftcets of section 8.> of tho South 
Africa Act entirely The council, bv iiasaing any ordinance 
deabng with local niattcis (which may mcluclo almost anythmg 
within the province, in toims of Di Nathan’s opening remarks) 
may, by receiving the govcinoi-general-in-council’a assent, 
receive legislative juriscl ction over tho whole field of national 
afiaars withm its tenitoiitd bordcia Tlie correct jiosition 

^ See Chnptci XV 1 (<) (i) 

• Those bills must t«\ it subji i li « it bin llio jjgwor of tho provini lal councils 

* M Nafiian, South A/ruan ( (Johuimosbuig, 1U19), p 120 
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aepiriR to bo that the provincial councils cannot vahdly pass 
legislation at all dealing with ‘private* or ‘local’ matters if these 
mattere fall outside the actual powers given them , otheru ise it 
Mould not bo possible for the courts to dcclaie any ordinance 
uhicli deals with provmcial znattem and which has received the 
assent of the governor-general-in-council to be ultra iircv, ,infl 
all the doctrmes of the hmited powew of provincial councils to 
which we have so frequently icferred would have no meaning 
at all In fact, it has been held that before an ordinance can 
dealwith ‘private’ or ‘local* matters under this subsection and 
these arc? ‘local’ matters not mentioned in section oi its 
amendments, it is necessary foi the goveinoi-gencral-in-coiiiicil 
to express his opmion first ^ 

13 Other Delegated Powers 

All other eubjecis tn respect of which pnihameni shall by any law 

delegate the power of maltng onhndnra to the ptouncial 

council — Sec S5 8 A Act 

^Tion it la borne in mind that jMiiliament has (subject to the 
exceptions which we have mentioned) hupieine Icgislativ c* ]»)\\ei 
in the Union and can pass any laws it cle«iies to paas, it seems 
strange to find this subsection m the South Afiica Act It is 
another indication that the frameis of the Act thought tluil 
they wci'e drafting a constitution that was intcnflccl to hii\e a 
certain amount of rigidity We have cndcavouivd to point out 
that this 13 by no means the case that the constitution of the 
Umon, except for the proviaions which wc have lucntioucd, is 
as flexible as the constitution of the United Kingdom If this 
subsection had not been inaeitcd m the Soutli Afiica Act tlie 
parliament of the Umon could still Jiavc xmssed legislation 
gi\mg the provmcial councils additional powcis of legislation 
And such legislation could ha\e Ix'eii ivpugnant to the pio- 
visions of the South Afnca Act Poi instance, it was ]ioinlc(l 
out m the first subsection to this chapter that the legislation 
amending the provincial powers of taxation certainly went n 

^ OeiimstonMunmpahtyv «£ i.1013] T P D , at pp J42,11J 

It hlioLild bo bomo in mind that Ibo go\Piiior general does nut ]iushC4n llio 
pouor to validate ea; pottt facto an ordinanco not passed m Irrins of nn act of 
parliumont or tho South Africa Art {77«c V UVfiaws, [1014] C P D m,Uex\ 
iSAcr, [1014] T P D 270, Be* v Be*, [1912] E D L 310) 
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long way beyond the ])o\\ei gt anted in Rubsoction (i) of diivct 
taxation Under the anienrbng the piovincidl councils 
have the power of induoct taxation Nevertheless it is safe to 
state that neailj’ all the legislation which has been 2)assed 
delegating furthei legislatne ]X)wci« to the jirovmces falLs under 
this subsection (xui) of the South Africa Act and an examina- 
tion of this legislation will riiow to what extent parhaincnt had 
this subsection m muid 

FINANCI XL RELATIONS ACT 
No 10 or 1913 

12 (1) When and so ofl nt iis it ina> 1x> ih'omcd dosirablo to add to the 
matters entrust cd to un\ pi-o\inc« b^ the South Africa Art, 1909, 
by this Act, unv c<l<hlional mattm may bo entrusted to that 
province subject to tlu' iuUowing proMsion'4, tliat is to say 

(а) [f it bo a matter specified m the Second Sclicdule to thu Act, 
the Oovcinoi-Ccncral, with the concun'cncd of the exocutivo 
eommUtoe of tlu pto\ met , irui\ determine whether that addi- 
tional mattei should be so entrusted 

(б) If It be anj. other mnttci, un A<t of Parliament aholl, in 
accordance of section 95 (xm) of the South Africa Act, be 
necessary 

(2) When nn^ inattei shall luuo hccu ontru^ted to a province 
by the Govcniur Cleiietal as m subsection (1) (a) ptoiided, notice 
thereof shall bo gu i ii b\ pioel iiniif ion in tlio iluzctfc and, as from 
a date apocihed in that i>jo( laiiuiUou, all powers, nutlioiitics, 
and functions tx laftiii; to that iiiattoi siiall tlnronpon be vested 
mthoex<cuti\e<onimiltei of Ih' piovineoasif fcliej weie powers, 
authorities and ruuctioiis i< fen* d to tii seitiun eighty-om of the 
South Africa Act, IfKIO, atul tU< pioMiietiil couned shall be com- 
petent to make onliiiances m n Itition to that matter ns if it wore 
a matter nuntioiu d in stdiiui nyhty Jiie of (ho same Act 

SL( OXD M’m,DULi: 

MATTERS TUB COX'TUOL WJliaiMH’ \M1 TTFE POWER TO LEGIS- 
LATE IX HESPhCT. Win I’LOl tlW HR TKXXSFBRRED BY THE 
OOVBRNOB-GEXER \L TO TUK PKOVINCBS IN TERMS OB 
SECTIOX TWELVE (1) («) OF TINS ACT ^ 

*1 The destruction of noxious weeds uiul m rmin and the registration 
end conti^l of dogs oiUside the uksi ol juimdictiou of any muni- 
cipal or local authoiit\ whiilihuspowoisbj law or by-law m respect 
of such disitiaictioii, lYgistiation oi lontiol 

' Powen tranafoiitsl To C<i|m, Fro* lamatiiin Itl of 1913 Ca^e/lc, July 4, 
1913, generally, Pro* lainatiou 119 ol 1917, 194 of 19JJ 
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*2 Tl)p o\.p( nmental culti\atioii of Riigar, ipfi, and Mnes, Ra\p in o 
far ns it loncem'ithe aiimmistmtioii of Inws or i cgulations ri'l.UmK 
to plant diaoaaes 

•3 Tin* proMRion, of grants m, re-^icct of agiicultural aud Unwin <l 
societies, other than socielii’rt logisterod iindt*r any Ian 
♦4 Tho administration of libraiics, mii?<niin*-, nit galloiios heihaim 
imd botanic gai'dana, except the South Afiican Librar\, Mum mu 
and Art Gallery, Cape Town, and tlu Go\einnM>nt Libinij niwl 
Tranavaal Museum, Fietona 

*6 The control and management of Mieh place- iifion Crown liuwl u- tin 
0o\ emor-General may re-Jr\e ns being place*, of public h m»i t of 
public recreation or of liiotoneol oi «%en*nlific aitei(*st 
*0 The cstabliahmcnt, adniini'«tMtion,3m\nngi*menl and ngulatioii of 
oemeteriea and crematoria and (lu* regulation of inalltrs ii l.iiiiiir 
to the rcmo\ al or dntposal of dead botln^s ^ 

•7 Tlie distribution of poor relief 

•3 The regulation of the hours of opening and t\osinp of shop*; iu»\ 
the restriction of hours of work of nhop nssistunts 
0 The administration of the Inbour Colonies Act. (Civju u[ 

Good Hope), in so far as it relates to iiidu',lrial institutions 
*10 Tho estftbliHhment and admuustration of town-hips 
*11 The licensing and control of vehiclcK an<l of mij otlier ton\p\nn( i - 
or means of tranKpoit whatsocnor u-iug Uiom* jootls and bndgis 
which under paragiaph (viu) of st»ctit>n pighty-Jiu of llit* ^Olllll 
Africa Act, 1900, are matters as to which a piovinciul council mat 
make ordinances and of the du\ei- of nii> -tith \' liitles or means 
of con^ ON ance oi tran>poxt 

*12 The control and regulation of boi-i* and othi*i rneing tin rrmliol, 
regtilction, and restriction of betting ,«m 1 uagi iing (wlit'ilii i »is to 
eircumstanccH, locality oi preinws), the priNtmtuin, tcmlrul ami 
regulation of Uis-emmiition of mtoimatioii ns to betting wit Inn tin 
pTOMUCo, ond the licPTihing of any in-t\'wacut umelmw* cn <ouui 
Nance, commonly known as a totuli<«toi> and llu* in) 2 )ui,ition of dun 
in reupect of the takinga the reof, ujion tlu* Ucentus s 
•13 Tlio licenHing, regulation, aud cjontiol of plnci's of amu-imint 
within the proNinco and th< unpositiou ofa dnU iqjunthi in him' 
in respect of the takings theitsitoi of ucliai'ge bus'sl njion tin pii\ 
menta for admission thereto ■* 

*14 Tho control and ri'gulation of |x>s(« r**, pictures, anti ad\ (siim'iih tiI- 
outside or in coimexion withpliuxH of tonuaement or eiitei tiiiiiini nl 
01 recreation end tho prohibition of any such posterH, 2 nctui(H, oi 
advertisements as are indecent oi calculated to excite lacml piiju 
dices at subversive of good morals ♦ 

^ As amended by section 6 (o) of Act No 5 of 1922, mostly tlel('gnt('(l to 
municijial and othor authorities 

^ As emended by section 6 (b) of Act No 5 of 1922 
^ Added by the achodula of Act No 9 of 191? 

* Added by section 6 (e) of Act No 5 of 1022 
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•16 Town planning,^ mrliiiling — 

(a) the subdiMsion mid le^-out of arctiH or groups of nreas for 
building purpos«‘soi urban hottli'nu nt oi d(><mcdb\ tliecxt*cu- 
tive committee of the jjiomiicl coiKtinrd to bt* dcstintHl for 
such purposes or st tilt inont , 

*(&) the regulation and limitnliun of building upon Kites 
•(c) the \anatiun Ktihjeei to coinjKnNition in cases of prejudice! 
of any existing subdivioion oi ia> -out of land used foi building 
purposes or ui l>iin St itleinout oi diHiiiedb\ the executn o com- 
roitteo of the piOMnco cmieeint rl to be destined foi such pur* 
poses oi sett h'mint, and tbemithon/atioiiof the consequential 
amendment of iin\ giiu^ral plan oi nn\ diagram of smy sub' 
division or -out so \uiiod mid of tlie lonsequintial alteration 

or endorsemi'nt of nn\ document of title or any entry m n dc*eds 
regifltiy , 

•(d) tho rescr\ation of timd foi local government or other public 
purposes in anj ajipioced oi varied scheme of town planning, 
and 

*(s) tho prohibition of the itunsfn of land included in anj approved 
or varied selienio of town planning where any lawful require- 
ment has not been fuKilltHl 

^ Added by section 1 7 ot Act 46 of 1926 

* All the above poM ora hav e beon delegated to the provincee The National 
Parka Aot, 1926, removea env ni'ca which hos been proclaimed a national pork 
from tho control or jurisdiction of the jnovmciel councila 
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THE ORGANS OF PROVINCIAL GOVERNMENT 

The provinoial system of South Afnca presents to stiidents of 
constitutional law something unique in British constitutions 
It repi'esents a compromise between federal and union ideas 
V'hen the South Afncan constitution was m the making the 
colony of Natal fought moat strongly for federation , the othoi 
colonies desired a union Ihe battle between the t^^ o 8^ stems 
presented itself to the national convention at the outset of its 
dehberations Though the umfi^ won, the victory was a coin- 
piomise The failure of the convention was thus averted, foi nf> 
delegate dared to incur the responsibility of wrecking it ^ IHie 
price of the victory was the assurance to Natal that the ])io- 
vinces would be given a very full measiue of autonomy in local 
matters The provincial councils, thciefore, are something more 
than local authonties, something less than state parliaments 

It has been stated that the constitution of the Union is an 
entirely unitary one The Union pai Immcnt is bupremc and nia \ 
at any time abolish the provinces The piovincial constitutions 
are not iigid, but extremely flexible But wbilo lhc> exist in 
their picscnt form, they f.how certain fedcial chaiactciistKs 
which reflect the demands of Natal at the national convention 
First, the pro\nnccs were given ceitain sulijects of contiol o\ei 
which (while they might be cnlaiged or cui tailed by tlie Union 
parliament) they had a plonory and not a delegated powci 
They were thus placed high above meio local govennnent 
organs Secondly, they were allowed to eleet me/nbeiis of the 
senate of the Union parliament on a iirovincial and not on a 
numerical basis, thus confoimmg m one respect to a chainclci - 
istic of certain federations 

The mom features of the provincial constitutions are these 
(i) an administrator appomted by the Umon government foi 
five years, paid by it, representing it, and removable only by 
it , and thus responsible to the Umon government only, and not 
to the provincial legislature , (u) an eAecuttve committee of foiii 
members presided over by ^e administrator, who has a cast- 

^ Soe tupta. Chapter II 
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ing as well as a debbeiative vote The executive committee is 
elected by the council by lucane of the single transferable vote 
6;;^tem of proportional representation for a period of three years 
uid cannot be removed by the council or the administrator or 
the Umon government, and is thus responsible to nobody, 
(m) a council consisting of ab many members as the provmce 
has members of parliament with a minimum of twenty-five 
members, elected by the electors who elect members of parlia- 
ment, and elected for three years As neither the executive nor 
the admmistrator is responsible to the council, the latter body’s 
power consists mamlv of the negative one of refusing to pass 
legislation mtroduced by the executive^ or refusing to consent to 
appropriations recommended by the administrator , positively, 
it can mitiatc legislation othei than financial, and it can amend 
draft ordmancGs introduced by the executive 

The constitution of a jiioMiice thus represents m itself a 
feature of the constitution of the United States or of Switzer- 
land, a complete sejiai ation of the executive from the legisla- 
ture , while it IS entirely diftcrent from the constitutions of the 
Auetrahan states oi the (’anadian provmces, for in both the 
latter constitutions the executive is responsible to the legislature 
It IS cunous that in this feature of the sepai ation of the executive 
from the legislature .in<l its non-icsjionsibihty to the elected 
body the provincial constitutions bhoiild have followed the 
Umted States Fcciciul coiihtitutiou Yet the system m the 
South Afncan provinces w^en ditfeient fiom the United States 
model, for there the pi esidcnt is elected and he appoints his own 
executive, while the luoviucml admmistiator ib appointed by 
the Union govcinincnt and he doc^ not apiioint the executive 
committee but it is elected bv a coimcil to which it is not 
responsible The mcnilKus of the executive committee, it is to 
be noted, need not be meinl>eis of the eouncil The Sw iss system 
IS the nearest apiiroach to the South Afiiean piovmcial system, 
and therefore it deserves examination It is significant that this 
part of the constitution of the Swiss Repiibhc was fully pnnted 
m a volume entitled The FraweuorL of Union, which was pub- 
lished by the Closer Union Kocicty of South Africa m 1908, and 
which certainly had much influence on the delegates to the 
national convention 

^ Fnvate membozs may iiitiwhice legislation on non iiiianual Bubjocta 
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The provnaioiw of fhe federal conetitution of Switzerland, 
e8tablihhin|)! and defining the fonctions of the federal executive — 
kno\\n as the federal council — arc contained m Articles 95 to 
104 of the Constitution We shall refer to this body as the 
executive The executive is the supreme executive and direc- 
tive body of the confederation It consists of seven members 
and IS chosen by the federal assembly^ for a term of three n eais 
after every general election Member of the executive neefl 
not be members of the assembly Though they aie generalh 
chosen from the assembly, unlike the South African aiinlogj 
they lose their seats m that body on election to the executue, 
but they may take part in the Abates m each house 'J'lie 
federal president, who presides at executive meetings, is chosen 
bv the assembly — a provision which if apphed to South Atnca 
would ceitainl}’^ improve the position of the admimsti atoi and 
his relationship to the executive and the provincial coimcil Tlic 
federal president is elected for only one \ear and is not eligible 
for re-election in the next following j’ear’ 

In the two South Afncan Republics before the Boer w ar® tliei o 
was in each a president elected by the people He presided ovei 
an executive council and had a casting oe well as a dchbeiatni* 
vote at its proceedings Each executive council consisted of t\\ o 
officials, the president, and, in the case of the Free Statu tln(s‘ 
and m the case of the South Afncan liejniblic two, mcmbois 
chosen by the legislature Each member of tlio cxecutiv o tfiunr il 
as well as the iireaident could take pait in the proceedmgh of the 
Icgislatiue but could not vote therein , indeed, it was an inipoi- 
tant duty of the president in each state to report to the legisla- 
ture from time to tunc on the condition of the countn* and the 
state of the finances, and everv law proposed in the A^ulkbiaad 
of the South Afncan Republic had to be proposed bv the presi- 
dent poisonally or by a deputed member of the executive 
council In the Free State the Volksiaad had contiol o\or the 
executive , the Volksraad could dismiss the three members of 
the executive chosen by it without any difficulty, if it wislied 
it could force the dismissal of the other two members from office 

^ Thb Swi&s federal auombly coneists two houses, namely, a council of 
states or senate to which the cantons send loprcsentatives and a national 
council ulrcted by popular ballot her the executive system of Switzerland bcl, 
Charles Lemp4ri6re, L« Pouvoir estcutif en fiumm (Pans, 1011} 

‘ See i>upra. Chapter I 3 (u) 
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The South African piovincial ‘5\&tcin ficeins to be a blending of 
parts of all the constitutions mentioned 

We propose now to oxamme in detail the organs of provincial 
government, leaving the chsciih'uon of then woi Icing to the next 
chapter 

1 . The Administrator 

The following are the provi'sion*? of the South Africa Act 
regarding the adnnni/^tiatfu 

68 (!) In tQch (hii< shall lx* li chief cxccutnc officer 

appointed b\ the (Somiiioi CUmt ml in-C'oimril, wlio Hhall be 
atylcd the adiniiii-tiatoi of the |jio\inoi., and m whoHO namo all 
exeeuti\ o nets i« luting lo provmc ml iitTnirs therein sliiill be done 

(2) In the ftppointiiunt of (Im lulininistrntor of nny province 

the Go\cmoi (lc*n(’i.i.l la Count il slmll, ns far oh practicable, give 
prefer(*nc(* to p< I'.ims in huch |«o\ mce 

(3) Such adiniiustinloi simll holdofiicc foi n term of five years 
and sfiall not b(* n'tno\csl Ixfoic the exjuiation thoieof except by 
the Qov<niai GnHinl m Coiuicil ioi cniiae assigned, which sliall 
bo communitntisl b^ inrssnsi' to Iwtli Rouses of Poilmment within 
one week afUi th« n^iioxol. if Patliamont be then bitting, or, if 
Parliament be not sitting, ihtn nithm one week after the com* 
monoomont of tlio m \( i iisuiug si mioii 

(4) The Gomukh (•( iiemi m Cuuned may from time to time 
appouit a di. pul \ iKhiiiiiHlintot lo execute tl)(> ulficu nnd functions 
of the ndmiiii-liutoi duimghisnbsinice dim ss, oi uthei innbilitj 

69 The halnrKs of the ii<hnmit<(iii(ors s}m?l be fixeil and provtd^ 
by Parluunt'iit, ami slnll not lx ixdueid dining then lespectnc 
terms of oilic<* 

The administrator is one of the most important officials m 
the South African s^Htcm of goveinmcnt He probably has 
more power and uifliienep than .inv pei son ^ave a cabinet 
minister His dutjes max lx* tUxideil into foul categories 
In the first place, he is the public lepiesentativc of the pro- 
vince Ho x\Glcome'< distingiiixhed xi’sitois to the piovince at 
important official funetions He opens schools, bazaars, teachers’ 
conferences, new roads nnd suchlike, and takes part in the official 
social life of the piovince Hih duties m this respect are manifold 
and apparently necessaiw 

In the second place, he is a member and chairman of the 
executive committee nnd in this respect he has much more 
power than, e g the Ijciitciiaut-govemor of a Canadian province 
In the executive committee he has both a dclibeiative vote and 
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a rastiTig vf>tc ^ He is m no -way responsible to the provincial 
council 01 to the executive committee, but he relics on the 
foiiiici to pas^ his measures and on the latter to co-operate v ith 
him 111 getting those measures translated into law Yet neither 
Is absolutely necessary for the administration of the province 
If the administrator were given the legislative powers of tli(> 
]n o\ iiicial council, experience has shov n that the whole counc il 
and the executive committee could be aboIi«»hed with beneficial 
lesults * 

In the third place there is his relationship to the provincial 
council He summons the council to meet and piorogues it Hi> 
presciibes the dates of general and bv-elections ^ He inoniul- 
gates the ordinances of the provincial council ^ He has t(v 
recommend or introduce all money oi appropriation oulin- 
aneea ® He sits in the council, may take part in the proceedings 
(though he camiot vote), and he mav intioduce his own mea- 
sures ^ Usually all the officicd measuies are introduced b\ the 
admuuatrator , though, veiy rarely they may be mtiocluteil b\ 
an executive committee member who ropiesents the stiongcst 
party in the council The admimstiatoi’s expertness in jno- 
vmcial matters, gamed by reason of his experience of eveudai 
provincial affairs, makes him a most influential and powerful 
factoi in the council’s debates Yet he is not part of the council 
He i« the councirs guide and its watchdog, and thougli not its 
mantel , he is al&o not its servant 

In the fourth place, the admmistiator 1& an officei of llu* 
cential government We saw that he was apjiointed hv th(‘ 
goveinor-general'in-council forapciiod of five 3'carH, and tluit Ik* 
may be removed by the govemor-geneial-jn-couucjl foi leasoiis 
communicated to both houses of parliament His salarj’ i*« paid 
out of the Consolidated Revenue h’und of the Union “ In tlie 
lastresoit, therefore, hcisicsponsiblcto the Union goveinment 
And ns he is responsible to the Union government, he must, iii 
some measure, obey it There has been a great deal of contio- 

^ btction 8J of tho South Afnca Act 

‘ /’)m./?iC(o/A(///ii»t«^rahOHC'ommiMton,lU16,C J LangenlioNOn — quostinn 
2521 ‘The result will be ulmont the same ’ 

’ Soiilh Afiica Ac*!, boction 74 * Ibid , eoctiou 71 

’ Ibitl , bection 91 * Jbid , section 80 ’’ Ibid , euclion 7*) 

^ Tbid , section GO Tlic Tninij\aal and Capo adnnniati'atorB rocei\c 
in Isutdl luul tho Orange l<reo Stnlo, £2,000 per annum 
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veray on thia point Thp South Africa Act 13 ccitainlv indcfinito 
as to tho amount of olicdience that the adminisliatoi is expected 
to show Section 84 of tho South Afiica Act leads as follows 

In regard to all mattoii m ji cl of uIiio]i no powc is aie ics(»im il ot 
delegated to llie x>u>\mciQl council, tJio tidinini-stiutor bhall act on 
behalf of the Co\cinoi Geneial m-CoitnciI uIilii required to do 
and in. such maltcistlie fuhnmislratoi inft\ act without vcforencc to 
the other mt'mbf is of 1 he oMnnitivo < ommittee 

There is no section in the South Afiica Act which has given 
so little practical guidance as this one ’ Sometimes, it is true, 
specific instructions me gi\cn hy the Union govermnent to an 
admmistrator , but thobo instiuctions aic not in the form of a 
command, but in the foini of a leqiicst to co-operatc with the 
Umon government 111 ccrtaui of its undcitakings which may 
affect the province It i& a request foi advice 01 foi co-operation 
m the form of an insti action iSometnnch the Union government 
might request a proA uk e to assiht in pi ovidmg employment , 
sometimes the centi al govemnicnt iu.n instruct tho provincial 
officers to admimstei cortam inaltcis foi il These connnunioa- 
tions are made m the foi m of a lesoliilion of the govomor-genoral- 
m-oounoil conveyed to the admmistiatoi concerned b) means of 
correspondence tluough the goveimnont dcpaitment concerned 

It 18 as a haison officei betueon tho two admimstrations that 
the odmmistratoi does most useful uoik Where there are two 
legislative bodies opciating o\ei the same field, though the one 
« entirely subordinate to the uthei, theie is bound to be a 
certain amount of clashing and thus of fiietion ^Vhen jiiovin- 
cial ordinances arc licing ihafted the adnimwtiator keeps in 
touch with Union departiiicnts of state so that the mterests of 
the Union os a whole iua\ lx* eotiMdeied 

In the field of finance the Union go\einmcnt is directly 
interested® 'The pio\usu>n that apjnopiiation must be lecom- 
mended by the adniiiiisti atoi is a safcguaid against tho iiosbi- 
bihty of provincial fiiiaucial maladrainisbiation ombarrassiug 
the finances of the Umon though it must be admitted that 
this safeguard has haidly been sufficient 

^ The provincial mliiiiiii*4ralioas »rul tlie depurtnumt of tho intonor are 
unable to stnto prccistb iih it the jxisitiua is 

* See supra, Chaptoi-s XII 1 .iiul XIV ( 1 , u) 

* J H Eofinoyr, CoHiimy 0 / (Copolovm, 1031} Soo apocially tho chapter 
on the provincial councils, pp 3U1 tf 
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Wc have seen that the administrator has a dual capacity, that 
of a provincial executive officer and that of a reijresentative of 
the Union government a dim analog3^ to the old dual capacitv 
of the governor-general as a local constitutional monarch anfl 
a representative of the British government As a Union go\ cm- 
ment officei the ndminiatrator has vaiious atatutoij' duties of 
minor impoiiiancc under Umon stotutes As a provincial execu- 
tive officci he ha^ numerous duties under piovincial ordinances 
He pi oelainis the establishment of municijialities and otliei loea I 
government bodies The whole of local government is undei his 
control municipahties cannot borrow money without his con- 
sent Provincial officials audit the accounts of local bodies 
Ho'jpital boards, roads, and all the administrative detail of 
piovincial government in one form oi another come under the 
vigilance of the admimatiatoi acting either on his own I'osjioiisi- 
bility or with the executive committee But it is in the adniinis- 
trator’a name that all official acts ot the province arc done ^ the 
province may sue or be sued in hie* name ^ He is the provinc e s 
prime minister as well as its govemoi -general 

We may usefuUy compare the adnumbti ator and the go vei noi • 
general* for purposes of instruction only, for the two positions 

* turn 88 <Jt the South XfiicaAct * St^ Clioplu MTI 

* Cf tho admmistmlor wjth thopioMiMial hputrnunl go\rinc»rmt'anaila(ii 
Btato go^o]IlOl 111 Aiuitialm 'The 4«iinini<*tmtnr is not a c >\>I scivaiit Xoi dtn') 
ho nroup> tho position of a Lieutoiumt Oo\einui, altlioiigh it lonv la s itil ili it 
it appioMinato^ more lu aily to thooiliteofaLu uton ml Clo\ i > iiorthiui aiiN t liiiig 
rise Thr Admmistiatoi Knot a politician, but lu uillusiiallv bo tho ntimiiu i ot 
npohtir alpditv,nor ishodobaiicd.mtlic soiiio i\d\ n^i-ian odirn of tin y>iil)]i> 
MFMio, fiom giMng c\picssi<m to prilitunl moms u hen oiidsiou di niitnd'> fli-, 
oihoeie«embJ« tliatof a Lroiitenent (•ocoinoi m tliat lio isiliicfosn ufi\( oflmt 
ot tho PioMnio, piotnulgati s ordinanrcs passfui b\ tho PioMnual li gi'ilaluii , 
tlfrtt ft, r?fe Proc/ttcfaf Oc/o/terf, atnnnioirf MftNjons of the i^ocmnaP (\i<tnfi{ 
and proioguch that body, du(< ts b\ piodonuition llic holding of giiiiial cli i 
tion^ oi by cloctioin of mcmbcis of the Pio\int uil (Juiiiuil, iii tluit no iiioni v 
onlinanrcs may bo pa-rsod tho Council unless fust icouininomU d li> IIk 
A dministrator, and m that no mom) lunv lx* issuod from tlu PniMiuial 
rocenuo fund OMopt under ^>arront signed b\ liim, Mhilo ho has tinipoiais 
power to oxpend moneys for PtOMmial soivuci (i t until one month nft( i tin 
hrbt moonngof theProvincidlCouncil) On the otiiorhnnd, tho Adminislialoi s 
powiis in St % oral rcBpoets aro unhko thov of u Liiiutinant-GoM nioi Ho has 
no M to oil PioMncial legislation He is not tncrcl> otKisod in lulmiiiistiativi 
mattcib be the Exoiutixo Coniimttor, but must lid\o thoir lonsi nt to adiiiiiiis 
tratno nils Jn tho Excoutice Committee ho ha? a^ntcllkeanolr1ln11’\ incinbi i 
of tint body, but has a oastiiig >ute in case of un (quality of votes lliiis, 
unlike a Lieutenant -Cuvemor m a self governing Dominion, the Adiiiinistiaioi 
foima an mtogial portion of tho EMXiutive Comimttoo, which fiom th( dclihi lu 
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we m fact as different fiom e,ieh otlier as two position«» well can 
be Both admmistci the exceiitne government in then res2iec- 
tive spheres , both aie chief executive ollicci's in those sphci’es , 
both summon and piorogue the respective Icgislatiifcs both aie 
not responsible to the Icgihlatuie both iccomniend or, moie 
correctly, ask for siijijih liolh .ire ch.iirmcn of the cxccutn e, 
but while thje go\cinoi-gencial does not jiieside at cabinet 
meetings, the provinci.il exeeiitn e c.innot valicllv function w ith- 
out the presence of IIk' atbniniNtiator oi his duly ai)2)ointcd 
deputy Further, the adininistiatoi sits and sjieaks m the pro- 
vincial council, while ot coiii'^e, the goveinoi-geneial ncvci sits 
or speaks in pailiament CMcjit when dohveiing the R2xjech fiom 
the throne The adininisli.itoi comes into close contact with 
details of administration mc*etN deputations, hears the expres- 
sion of view^ on the adininistiation of his olliccrs, whereas the 
governor-general doew none of these things, except, of course, 
hearing the view's of hl^ )n1n^Ntt*l^ I’hc administrator has no 
veto onprovmcial oi (lmaiict‘s — not even a foinial right of assent,^ 
nor may ho chsmiss a ineinliei of the cxccutn c 

2. The Executive Committee 
The executive committee con'^ists of foin jieisons elected by 
the provincjal council In the method of inoiioitional representa- 
tion,* together w ith the .xdiinniNtintoi 'I’he admuustratoi is the 
chairman of this conimittei* No incinliei of the committee need 
necessarily be a nieinlH'i of llic 2uov1nc1.1l council 1 'hc 2110- 
visions of the South Afiica Act legaiding the constitution of the 
executive committee aic 

78 (1) Each pi-oMiKuiI count il shall at !(•< fiisl meeting after any 
general election tltci fimn its uunilxis or othei“wihC, foui 

persons to form wit It tin luliniiiMliatoi, wlio ahnll bo clininnan, 
an executne cuiniiudii foi tin pioMiice Tho inerabcis of the 

ta.ve point oi view nnist t>o nganl<«l ivh a Jlinwtiv oUlioiigh it has neither tha 
status nor the pnrluimontnn n*s]¥nwbilitj of a Jhnistrj I’he Achuimstratoi 
has also the nght lo sit un<l l.iKe pait m tlcbnteb in tlie ProMncial Counnl 
(though without a ^otc) niul li< n ulio be ‘tifft rs fitiin ii Liriitcniint (jovemor 
Nor has he any powci to disiinv» the nwintioi'^ of the RNeeuino CoTOmitteo, 
who m Provincial afToirb .in Iii>. • nlk uguc'> av wi 11 kh hw uih isera ' (il Nathan, 
South Afrtcan CoiHnioniirrilth ( lolinnnisliiiig, lUl’l), pp 90-1) 

^ Seo section 00 of tho South Vliica ..Vit 
* Ibid, section 134 
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es:ecuti\o committoe other than the administrator^ aliall liold 
ofOcc until the election of th^ir successors m tho some mnnnoi 

(2) Such members shall receive such remuneration as the ]}ro« 
vinciul eouneil, •with the appro\'al of tlio Governor Gcneial-m- 
Counci], shall determme ^ 

(3) A member of the provuunal council shall not be disqualified 
from sitting as a member by reason of his ha\ mg been Llcctcd us n 
member of the executive committee 

(4-) Any casual vacancy arising in the executive commil Ico 
shall be Ailed, by election by tho proxincial council if then m 
session or, if the council is not in session, b> a person appointisl 
by tho executive committee to hold oflice temporaiiK pending 
on election by the council 

79 Tho administrator and any other member of the extssiitive (om 
mittee of a pro\ ince, not being a membci of the pi n\ incinl 
council, shall have the nght to toke pnit in tho procceLlings of tin 
council, but shall not liavc the light to \ otc 

80 The executive committee shall on behalf of the provmcinl coiinc i] 
carry on the CMlmmistration of pro\mcial afliiin, Until the 
first election of members to sene on the executive comroitKs , 
such admmistration shall be carried on by tho adminislratoi 
Whenever there aio not suflicient members of the oxiculi\< 
comnuttee to form a quotum accoi'ding to tho rules of the (oin- 
mittee, the administrator shall, os soon os piacticablc, Lon\ouo a 
meeting of tho proMnoial council for the purpose of I'liLling 
members to All the s acancie^ and until such election the ndminis 
trator shall cany on the admim'di'iition of pitiMncjal afTmrs 

81 Subject to the proMsions of this Act, all powers, uuthontios and 
functions wluch at the establishment oi the Union aic in cm* of 
tlio Colomes vested in or eioTcised by tho Go\ c rnor oi Gov 1 1 noi - 
in Council, or onj ministci of tlx Colony, shall after bulIi istah 
lishment be ^C8tcd in the executive coininittio of tlio pix>\ men 

I ar as such powers, authoiities, ami fimctions relate to malii i '• in 
rospoet of which tho proMneud council is competent to make 
ordm&zioc^ 

82 Questions arising in the executive committen slioll be dcUi 
mined by a majority of votes of tin members jiresint, mid m 
case of on equality of votes, tlic adininistratoi shall have also 

* Tho adminietmtor hnlds olfito for five yeiirs The prOMiKidl Lnmuil li.is a 
lixed term of three years As tho piovmciul cuuniil must clcit an c \i ( iiliv* 
Loimnitti oat its first mooting after any goneral election, tholifo of tht e\c( iilivc 
coininitlie is just a little longer tlum that of tlie provincial council, niiiiiol> 
from its first meeting imtil tho (list meeting of the new council 

* I’he members of the executive conimittLi ns such receive £380 jicr iiiiuiiio 
Where u member of tho eommittco is not a member of the council ho ilcciv i s 
£600 per annum, so that each member of tho committee receives £ jUU hi nil 
per nimiim, as well as a free railway puns available throughout the prov in< i 

’ In practice nearly all the work is done under tho supervision of tliu ad 
mimstrator 
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a casting vote Subject to the approval of the Go\ emor-General 
m-CounciI, the executivo committee may make rules for the con* 
duct of its pToceedmgs 

83 Subject to the provisions of any law passed bv Parliament regu* 
lating the conditions of aj^mtmmt, tenme of office, retirement 
and superannuation of pubhc officers,^ the executive committee 
sha.n have power to appomt each offieors as may be necessary, m 
addition to officers assigned to the province by the Governor* 
General-m-Counoil under the provisiona of this Act,^ to carry out 
the services entrusted to them and to moke and enforce regulations 
for the organisation and discipline of such officers 

The characteristics of the executive committee are an adminis- 
trator appointed by an outside authority, jiresiding over the 
committee’s proccctbng'*, antinecessaiy to the committee’s funo- 
tLonii^, and foui elected memhera not tcsiionsible to the body 
which elects them, but able to sit and take jiaiti in the proceed- 
ings of that body, but not entitled to vote if they are not mem- 
bers of the council The executive committee, therefore, is 
similar neither to the executive in. the United States, which is 
appomted by the President but docs not sit in the legislature, 
nor to the executive oi cabmet in the Canadian piovincos or 
the Australian states, which are ]>ailiamontary excDutives in the 
full sense m which the Biiti'Ji oi Cnion ministnes are parliamen- 
tary executives And the iSouth Afiican executive committee 
has this important diffoioncc when compared with the Swiss 
executive council, namely, in Rwitzciland members lose their 
seats in the legislatuie when elected to the executive, wheicas 
m South Africa they do not The South Afucan system there- 
fore represents, in its cntiietv,neithei a paibanientaryexecutive 
nor a non-parliamentcirv executive It is, like so much else in 
the provincial svhtem, a inixtnie of both It cannot easily be 
olaaaified in the scheme of constitutional institutions For the 
above reasons it exhibits all the wctiknesses of a foreign innova- 
tion m an othciwisc hai moiiioiis constitution The piactioal 
power of a legislative body dc])ends upon its abihty to appomt 
and dia miaa the executive , the abbcnco of this powei fiom the 
provmcial councils has been the cause of the weaknesses which 
we shall notice in the next chapter 

The executive committee has various impoitant duties and 

^ See supra, Chapter V niid infra. Chapter NIX 

* Bee, eg, section 92 of tho Sutith Afiita AlI, iinilor which tho govoinor- 
geii0ral-iQ*council appoints an nuditOT to audit the piOMncial accounts 

Y 
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powers It Games uul, or assists the administrator in caiiyiug 
out, the provisions of the provmcial council’s legislation 
Whether it does so efficiently or not, the council cannot effec- 
tively censure any maladministration by the executive com- 
mittee and can only rely on an actual breach of law for action 
to be taken by the proper authorities The executive committee 
has the power to appomt officials ^ It can establish new schools , 
it can make or control the coumes of study in the schools Over 
all this the executive committee has a more or less unconti oiled 
discretion The provmcial council can only withhold suiijily It 
can in the long run starve the executive committee into sub- 
mission , but the process is capable of bemg a long and painful 
one, and if the Umon government is at all in sympathy with 
the executive committee, it may come to its rescue w ifh supidics 
as it did m 1914 when there was a deadlock m the Transvaal 
provincial council Another important duty of the executive 
committee is to draw up the estimates for the province The 
administrator usually makes the budget speech, but aomctimcH 
a member of the executive committee does this ^ The executive 
committee endeavours to be unanimous m its decisions and 
recommendations, but its constitution and method of election 
do not allow this to be a umvezBal rule When, as happened in 
the Transvaal in 1917, each of four political parties has one 
representative on the executive committee, there is bound lo be 
a great deal of friction and disagreement The mlc of collective 
cabmet responsibihty does not therefoio apply in eithci of ils 
two meanings the executive committee is not responsible to 
the council, and when it does make recommendations it ih per- 
missible for the representative of one party to state that he 
disagrees with the recommendation, and he may vote dgaiiist 
it and advise his party to vote against it 

3 The Provincial Councils 

(a) The ConsA'Uuiwn of the CouncUs and the Qualijicalions and 
Election of Provincial Councillors 

70 (1) There shall be a provincial council in each province cunsi'>t- 
mg of the same number of members as are elected in tho province 
^ tScction 63 of the South Africa Act The appointments aro made by IIil 
eToc ntive committee on the recommendation of the public service commission 
® Gey von Pittius, Dw SteUel van JPrvwvrunale RatJe m 8uul AJnkn [The 
SjjttUm Prmmctal Gounetfs w» Soulh Afrtoa] (Pretoria, 1926), p 233 
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for the Housp of A'lNPmblv Pro\ idcd that, in any province whose 
representatives m the Ron^ of Assembly shall be loss than 
twenty'fi^ e m mimlK r, the provincial coimcfl shall consist of 
twenty-fi%'c members 

(2) Any perion quithfietl to vote for the election of members 
of the provincial enunr il shall be qualified to be a member of such 
council 

71 ( 1 ) The members of the pro\ mcial council ahall be elected the 
persona qualified to \otc foi the elation of mcmibers of the House 
of Assembly in the pro\ jnee % oling in the bame electoral divisions 
as are delimited for tin election of members of the House of 
Assembly Providinl that m any province m which less than 
twenty-five members are elected to the House of Assembly, the 
delimitation of the elect oral dn imons, and any necessary ro-^Ioca- 
tion of membera or adpistinmt of electoral divisions, abo-'H be 
effected by the some connnission and on the same pnnciples as are 
pTceciibcd in regard to the electoral divisions for the House of 
Assembly 

Under seotion 70 (1) of the South Africa Act Natal 
and the Orange Fiee State are to have twenty-five membera 
each Until they each i et nrii l w entv-hve members to parliament, 
the eleotoral divisions w ill lx* iliffcmit in the provmcial elections 
from what they are m the imrlinmcntary elections When they 
return twenty-five inemlieis of iiarhament (if ever), then th® 
electoral divi&ions for the two elections will be the same We 
saw, m previous chapti is.’ lli.il there are two quotas on which 
the delimitation commiv'*ioii immt work, namely a Union quota 
and a provincial quota 'Hie hittei is obtained by dmdmg the 
total number of electors iii a jiunince by the number of mem- 
bers of parliament allowed foi that piovince For the provincial 
councils of Natal anfl the Oiaiige Fiee State a third quota is 
required, namely, what we mav term a ‘provincial council 
quota ’ To obtain thu w e must take the total inimber of electors 
in each provmce, and, ignoring the Union quota, divide them 
by twenty-five The figure obtained will represent the average 
number of electors in each constituency — e the provincial 
council quota The principles which the delimitation commis- 
Bion are to follow are set out in section 40 of the South Africa 
Act,® and it can depart from the quota to an extent of 1 5 per cent 

71 (2) Any alteration m the nnmbci of mernbera of the provin- 
cial council, and nnj n diM'-ion of the provmco into electoral 

^ See aupra, Chapioni Hi 1, and X (u and ui} 


^ Ibid 
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divisions, come into opention at tho neict general election 
for such council held after completion of such re-divieion, 
or of any allocation consequent upon such alteration, and not 
earlier 

(3) The elec tion shall take place at such times as the admmis- 
tratoT aTia-ii by proclamation dir^t, and tho provisions of section 
thirty-seven^ applicable to the election of members of the House of 
Assembly mutatis mutandis apply to such elections 
72 The provisions of sections fifty-three,* fifty-four,* and fifty-five,'* 
relative to members of the House of Assembly, shall mutatis 
* mutandis apply to members of the provmcial councils Provided 
that any member of a provincial council who shall become ii 
TTiffTTibAP of either House of Parliament shall thereupon cease to bi 
a member of such provmoial council * 

76 The membezB of the provmcial council abull receive such allou - 
ancea as shall be deterzmnod by the Governor-General m Council * 
64 The seats of provmcial government Hhall be — 


For the Cape of Good Hope 

For Katal 

For the Transvaal 

For the Orange Free State 


Cape Town 
Pietermaritzburg 
Pretoria 
Bloemfontein 


( 6 ) Sesstons and Duraiton of Provtnctdl ComexU 

73 Each provmoial council shall contmue for three years fiom the 
date of its first meetmg, and shall not be subject to dissolution 
save by effluxion of tune 

74 The administrator of each provmcc shall by proclamation fis; 
such times for holding the sessions of the provincial council o-s 
he may think fit, and may from time to time prologue such i uiiu- 
cil I^vided that there shall bo a session of everj pioMmiuI 
council once at least m ev^y year, so that a period of luoKc 
months shall not intervene between tho last sitting of the Louncil 
m one session and its first eittu^ in the next session 

^ 1 e qualificatioiu of electors, Ac 

^ 1 1 * tho diequaliflcstions of znembcEs * i c \acation uf seats 

* 1 e penalty for sitting and voting -vdien disqualified 

‘ Thero is, peouliarly enough, no pravuion stating that a member of parlia- 
ment may not be elected to the provmcial council, but section 72 of tho ait 
clearly implies that before a member of parliament can be oloctod to a pro- 
vincial council, he must, before mch elation takes place, cease to be a mombci 
of porliBinent 

' £120 per Anrinm A member is subject to a deduction of £2 for enth 
day on which he is absent from a meeting of the council, except if ho is lU or 
has to attend a court of law, but he has eight days’ leave of abscnco per 
annum Each member receives a free railway pass available throughout the 
province 
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(c) Officers of the Coumnl and Proceedings in the Council ^ 

76 The pTovmcial council i>hall elect from among its members a 
chairmant and may make rules for tho conduct of its proceedmgs 
Such rules shall be tiansmitted by tho admimetrator to the 
Govemot-Ocnecul, and shall have full force and effect unless wTifl 
until the Covcnior'0(.*nnul-in*Council shall es^iress his disap* 
proval thereof m writing oddxeiteed to tlie administrator 

77 There shall be freedom of speech m tho provincial council, w.nH 
no membor slioll be luible to any action or proceeding m any court 
by reason of hts speech or \ otc m such council 

The chaarman of the pi ovmcial council is elected on very much 
the same lines as the speaker of the house of assembly ^ After 
the election the aduiimstrator dchvers the opening speech, but 
no debate is allo\( cd on this speech There is then appomted a 
sessional committee on standing rules and internal arrange- 
ments, which consists of five members 

(i) Ordinary Business The council usually sits from 2 30 p m 
until 6pm, but it may sit until 11pm, after a break for dinn ar. 
Every meetmg of tho council is opened with a prayer,* after 
which the ordinary daily loutme of busmess is as follows 

Petitions, 

Reports of Select CommitUcs, 

Other R^orts and Papum, 

Notices of Question, and 

Notices of Motion 

^ Bee Standing Rules ol eac h pitA meud conninl The statements m the test 
an baaed on the proc c«lurc in the Transx anl pro> me lal council The procedure 
m the other p^o^ mccs in m rv similar 

* The chaumon of the council rccei\ es an extra allowance of £S80 per annum 
(Transvaal) Tho chainnan of conunittcce recej\es an extra allowance of £180 
per annum 

* It IB mterestmg to note (lint insuiiic of tho councils, \anous versions of van 
Riebeeck’s prayer aro still lu iim' TIu* prater used m the TranB\ aal proMnciol 
council is the following 'O Merciful God and Heavenly bather, masiauch as 
it hath pleased Tlieo to call us to the guidance of tho effaiis of this Province, 
for which purpose we eiv hen. in Coiuuil Obscnibled, help ua, 0 God, to adopt 
such resolutions and pass 6U< h orchnonus os will maintain justice and beat 
promote the mterests of tho people Wo pray Thee, O Most Graaous Father, 
that Thou wilt attend us with Thy Fatherly Wisdom, and, presiding in these 
cnir meetings, wilt so enlighten oiii hearts Uiat we may be freed from all wrong 
pamons, misundorstondingH, and other similar sliortcomings, and our minds 
be BO constituted that, in. our >k liberations, we may not purpose or decide 
otherwise than what may tend to Thy honour and gloiy Bless our Sovereign, 
prosper our Umon and Province, and promote die mterests of our Empire 
All this we beg in Thy Most Uol> Nemo ’ Thin prayor, abbreviated and 
adapted, was drafted by Jan \ an Kicbccck, tlie first governor of the Cabo de Boa 
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Notices are set down on the order paper in the order in ^^hich 
they are given, with precedence as follows 

(1) Questions. 

(2) Motions for leavo to introduce draft ordinances, whether public 
or private, 

(3) Motions for the appointment of select committees on piivato draft 
oi'dinances, 

(4) Motions for the appointment of mcmboiii to servo on select cnin- 
mittces already appointed, 

(5) Motions to go into committee of tlic whole council for instiuctiuns 
to committees on draft ordinances, 

(6) All other motions, 

(7) Draft ordinances 

The orders of the day are disposed of in the order in uliich 
they stand upon the paper, but the right is reserved to the 
administrator, or m his absence a member of the executive 
committee, of placing administration motions and orders on the 
order paper in the rotation in which they aie to be taken un 
Tuesdays and Thursdays 

(u) Financial Business The council may not proceed upon 
any motion, draft ordmouce, incidental provision m an\ rlialt 
ordnance, or any other matter for the appropnation of am 
money out of the provincial revenue fund without the leeoin- 
mendation of the administrator Every such recomniciidatiun 
must be communicated to the council by wntton nic*s<iagt 
through the chairman in the foUowmg terms 

The Honourable the Adxnini'>trator, having been infonni'd ut the qiib 
joct matter of the proposed motion, Ac , recommends it to tlic' (.on- 
sideration of the Council, 

and the same shall be so entered in the votes and proceedings 

The committee on the cstimateR and the committee of wa\H 
and means are appomted by resolution 'That this council ctu 
resolve itself mto committee on the estimates’ or 'of ways and 
means as the case may be When the council has passetl aucli 
resolution, with or without debate, the question shall be put bv 
the chairman ‘That I do now leave the chair’, which shall be 
passed without amendment debate There is a select cxmi- 
mittee designated 'The select committee on public accounts of 
the province’, consisting of five members, for the examination 

Eopenmoe, and was adopted by reaolutiun of the commamler and council uf the 
Fort of Good Hope on Decembor SO, 1001 
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of the accounts showing the appropriation of the sums granted 
by the council to meet the public exjienditure 
All proposals to laisc funds whether bv w'ay of taxation or 
the imposition of anv im^iost iale,or pecuniary burden upon the 
people, must originate in the eoTnmittec of ways and means on 
previous notice begin given b\ a member of the executive com- 
mittee on behalf of that committee The recommendation of 
the executive comiiuttcc is convened to the council through the 
chairman in the same form mvtaU^ wufandis, as the adminis* 
trator’s recommendation ^irevioiislv mentioned ^ 

No draft ordmaiicc or Amembuont to any draft ordinance, 
containing provisions which will have the effect of mterfermg 
with the crown, its lands or other prerogatives, may be pro- 
ceeded witli exco])t with the adinimatrator’s consent 
All thmga which the ])ioMnciAl council may have to offer to 
parliament or to the go\ emor-c«icral-m-council must be offered 
by way of respectful luUltess signed by the chairman and trans- 
mitted by him to the ]>roj)ei quaiter The provmcial council 
may recommend to pailumeiit the passing of any law relating 
to any matter in respect of which it is not competent to make 
ordmances 

All the other iuIch of pKK'cdurc, as well as of debate, are 
similar to those outlined in the chapter on the rules and pro- 
cedure m the house of .iKseinblv * including private bill proce- 
dure ThePowersAud I’rmJegcHof Parliament Act, 1911, applies 
to mquines by provmc lal eoumils into matters referred to them 
by parbament for the puriKiw^s of jinvate bill legislation under 
section 88 of the South Afuia Act * 

(d) The Afk>ent to Ordt/iame'’ The assent of the govemor- 
general-m-couneil, and the euiolmcnt of provincial ordinances 
have been dealt with jii the bi^t section of chapter XIII, under 
the heading of The (‘ontrol of the Provinces by the Union* 

* Note that tlio ailininistiatui oii4 moiiuuciuU appropriation and the 
eiracutive committoo taxation, a (lifterrnre tlial may lia\o important praotieal 
zeeults 

* See aupra. Chapter XT I 

* Section 2d of Act m of iSI I seo Chapter XI a (ii) 
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THE WORKING OF THE PROVINCIAL SYSTEM 
AND SUGGESTIONS FOR ITS REFORM 

(i) Introductory Provincial systems of government throughout 
the world have revealed a nuinbcr of v eaknesscs 'w hich have 
proved very difficult to remedy It will be instructive to discuss 
the provmcial experiment m two British dommions, taking the 
one which has been most succ^sful and the one which has been 
most disastrous 

The Canadian provmcial system is the product of liistoiv out 
of which arose the divergent fomes of race, religion, language, 
‘home lands *, geography, and settlement It was novel ijossibli* 
for the makeis of the Canadian federation to think in toinis of 
a umtary system In each of the federatmg provinces m 1S07 
there was a strong sentiment foi and tiaditionaJ attachment 
its own institutions — a legislatom with a responsible cabinet — a 
reproduction of the British parliarocntar}’ system This senti- 
ment was natural considenng the fact that in each colony th(>io 
had been fought and won the battle for ‘responsible govern- 
ment’, and that each hod taken an active and woitliy pait in 
the achievement of those prmciplcs on winch alone colonial 
government could continue to exist In 1807 many veiu aliw 
who knew personally the protagonists of responsible goveiinnent 
or who stood close to its achievement Thus, then, the founda- 
tions of the Canadian nation had to be built on all the realisin of 
the situation 

The result in Canada has been that each piovincc is in fact a 
complete pohtical entity on the British model There is the 
crown fully represented by a Iieutenant-govemor, with all the 
expensive trappings of govemm^t houses and such like Tlii'ie 
IS a fully developed cabmet s^tem, a fully developed provincial 
civil service, with fully dev^oped administrative boards, com- 
missions and so on. As a con^quence there is an excessive 
burden of taxation, smoe the mutimlly exclusive systems of the 
federal and the provincial governments impose taxation on the 
citizens without regard to each other In addition, the distiibu- 
tion. of powers m Canada is such that htigation has been cxccs- 
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Bive and shows no sign of decrease, while, at the same time, 
subject-matters of national impoitance are handicapiied bv 
provincial legislative powcis and the insistence on pronncial 
E^hts The reform , w hioh may seem so obvious to the outsider, 
IS postponed, is at the best piecemeal, is most often impossible, 
because the initial i igidit}' of the pi ovincial system has accen- 
tuated the mitial situations and the beiitinient of the past has 
become an almost insm mountable obstacle in the face of un- 
doubted and remarkable pioMiicial accomiilishment The pro- 
vincial system in Canada w oik'> and woiks w ell It will doubtless 
contmue in its piesent ftnni immIuiiis indefinitely, though it is 
becoming increasingly ob^'lous tliat the disti ibution of legislative 
powers must be changed All Ihw, however, ought not to blind 
practical students of constitutional law to several facts First, it 
IS far too rigid and inelahtie Secondly, it is !ai too expensive and 
extravagant Thudl^, and above all it woiks because Canadian 
citizens wish it to woik and it cannot be transplanted It is 
the product of Canadian luhtoi\ I’o attempt to lepioduce it m 
South Afnca in its ontii et\ w ould he courting once more failure 
m the South African pio^ mceb ^ 

The provincial system in New Zealand w as established m 1862 
and abohshed, aftei twcnt\-tlueo \cai’», in 1876 The New 
Zealand parhament was given full powci to legislate on provin- 
cial matteis as has the I'mon xmiliamcnt in South Afnca, that 
IB, New Zealand bad a iimtaix constitution The provincial 
councils wore elected liv the eleetois who voted for the election 
of members to the house of reprcstmtativcs — after the South 
African manner I’lie dui atum ot the councils w as for four years 
The part of the Soutli Atman achiiinistretoi w'as token by a 
Bupermtendent in New Zealand But heie the analogy ends 
The Bupermtendent w oJ<'cted b\ the w hole body of provmcial 
electors This at once bioiiglit into provincial affairs a popular 
provincial president w ho lind Ins ow n imnistrj' m tho legislature 
It immediately caused ti ouble to the provinces, as it was bound 
to do, being too foreign an nmovation in an otherwise harmoni- 
ous system The position which tlm superintendent occupied 
caused a great deal of unnecessary fjiction Ho was elected by 

^ See W P II K6niioa> , Hoath AJrtfan Imw Tkh\m, February and, March, 
1933, pp 28 fE , u4 if , and Tliionui and H orktnga uf Constiiuiional Law (New 
York, 1932), pp 64 if 
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the people but he could be removed from office only by the 
governor of New Zealand He could appoint and diaTmaa pro- 
vincial ministers but he was not responsible to the council whose 
legislation he could disallow There was a clash between the 
British system of responsible government and the imported 
Amencan innovation of an elected governor and an executive 
not responsible to the house of representatives Further, the 
experiment was a failure because it imposed on tiny areas and 
a small population an almost complete system of state go\ ern- 
ment with the most elaborate trappings A provmcial council 
system is fit only for large areas It has to perform the u ork 
which, though too detailed for a central government, is yet too 
elaborate for a mere local authority' ^ 

The South African system is not, like the provincial s\ stem 
of Canada, the product of the country, the product of its hi^tol \ 
Like the New Zealand system, it is a foreign innovation, a 
hybnd conglomeration It undoubtedly needs reforming, anti 
reformers would do well to bear m mmd the lessons to be leai nt 
from the history of New Zealand and the experience of Canada 
Before any suggestions for reform, hovever, can be made it 
18 necessary first to explain how the present 8 \<«tem in Soutli 
Africa works and to point out ite weaknesses We shall discuss, 
first, the working of the various organs of piovmcial g()^L'rll■ 
mont and point out their weaknesses m functioning We shall 
then be in a position to make suggestions for the reform of its 
organs of government After that we shall discuss what iefc»inis 
are necessary or possible in tke status of the provinces that is 
whether the councils should be abohshed or whether a federal 
system should be introduced Fmally, we shall discush the 
weaknesses in the exercise of the pow'ers granted to the councils 
and make suggestions for the amendment of those pow ei s 
(ii) I'he Working of the Organs of Provincial GoveinmeJii A\ o 
may with profit refer to the wntings of two authors who faith- 
fully represent the hopes and intentions of the frameis of the 
South Africa Act, and the fears of some of its cntics The Bon 
B H Brand, m his admirable Union of Souih Afnca, states 

^ See W P Morrdl, TAe Provincial Sjfttem of Omemment i» New Zealand 
(London, 1032) The provincwl eyetem m Now Zealand was aboliahod in 187') 
and ite place taken by a syetem of extended muniripal government, which tuiilil 
with advantage bo apphed to South Africa if the provincial system v\ct( 
abolished 
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‘The [executive] comnultoi will oontaui ri*prct»£*ntati\*es of more than 
one party Party govcnimcnlt limreforc* in the orcluuLr\' acnae will be 
unpoaaible The prov incial eont«titutions iiiflpod, ]jre>)Upposo a form of 
government entirelj different from that to winch Englishmen are used 
either m national or local ]ioliticv Tlio\ '^m to be baaed rather on the 
model of the Swias lonslitulion to whieli manv of their features are 
strikingly similar Thoir eu'otors no doubt hope that the results will be 
equally sueoessful Thi' oiiKlandmg foatiire of the Swiss form of govern- 
ment IS that, altliough jiohtio.il paitit's ext>>t, pai t> go\ emment does not 
As Professor Dicey al)a<i\es, the fedeial eouncil, io the governing 
body, IS m reality not n labinW, but a board for tlie management of 
bosmess analogous to a ouni)iartA s board of directors Representatives 
of vanouH parties nit ujant it, and as Professor Lowell has pomted out, 
its members liohl \ ( r> dii ergiml \ lewa Ke\ ertheleas, the council con- 
ducts its busuuHrt with a<hninihleefiicienev and harmony A form of 
government maj work wt II lu bwitzerlaml ami still be entirely unsuited 
toaBntish commtmil^, hut an ex^Himient ho successful m one country 
IS at least worth n trial Tla sc inmincial constitutions have, moreover, 
been advocated on tlir giound (hat they are not unlike the pre-war 
flonstitutions of the South Afi i< an Re|mbhc and Orange Free State, and 
that theao latter w( n found to b<' well suited to Dutch ideas of govern- 
ment But this analogs (aimol Ik preMsed too far These republican 
oonstitutiona wen onlv suthd to a tomparatively simple commumty 

Those on the otlu r liatid who (linlike ho great a departure from Bntish 
traditions maintain that the t x|m iiiiuiit must fail They pomt out that 
no prowuon m miule fot avoiding d< adlorks between the committee and 
the council, smee tla ^orniTiittio <atinof be dismissed and the council 
cannot be diHsolvod In praclMi howtver no great difficulties need be 
anticipated on this ''<<>!< Tiu committee cannot legally disobey the 
ordinances of th< found) and tiv' (oiincil m the long run wilt be able to 
force the resignation of ilu ff»inmilt<e In cutting off its suppbes The 
latter is indeed likely n-i in ^wit/* Hand to limit its functions to carrying 
out the policy of 1 lu eoiim il A niore ^lerinus criticism is that to attempt 
to force oppoHing parta s to -woik togethn in the same government, will 
be to try to mix oil and walir Ihit liefon* the provincial constitutions 
are condemniHl on IhiH >MOM IIh powr is wIikIi tliey will be called upon 
to exercise should hi i\aiiiiii<d Uilhthr exrrption of education there 
are none of a elini actei into which fnilv |K>hti(M need enter 

Professor A B Keith, in llie first edition of his Refipo7i8%ble 
Qooemmiefni %n the Dominiont writes 

‘TheProvmces are not inaiiv wav (o bo set up as rivals to the Union, 
and therefore the system of guv crumeut must not be a replica in however 
famt a form of the eontral guvemment tlie party system is to bo oon- 
tmued in the ordinary < ('ntial guv i mrm'nt, but it is not to be allowed 
to Temam in force in the j>iuv*iim.i*s Therefore the legislature of the 

^ Thi Unton oj South AJnea (Oxford, 1009), pp 80-2 
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pro\ nice lb in no sense to be a parliament and the executive is not to b(' 
on cxc^cutn c council but an executive committee The eommittop 
itself y, ill not be a political or party body , the mode of choice by proper 
tional ToproBontation with the sin^o transferable vote will probably 
socuie that the members are not representative of one party at all it 
IS hoped that they will simply be a body of men chosen as the ino'»t 
buited for admmistrativo work 

These two statements were written before the provincial 
system had an opportumty of being put to the test We may 
now quote the work of a distinguished author who himself has 
been a member of a provincial council Dr Nathan, writing m 
1919, states 

‘Never have predictions or hopes been more strikingly falsified ' This 
result was due to the fact that the first general election for the pro\ iiicial 
councils was held simultaneously with tliat for the house of ssaembh ^ 
The contest was naturally conducted on party linos, and the unavoidable 
consequence was diat the party s^tem has ever since prevailed in lliu 
piovmcial councils, both in then elections and in their conduct of busi* 
ness It followed that they elected membors of tlio executive oommittccb 
acoording to party ties, and not on the pious general pimciplcu which the 
framers of the constitution had m view It must not be forgotten that 
a member of the executive conunittoe sitting m the provmcial council 
naturally assumes the leadership of the party whioli has elected him, und 
will advocate its views in the executive committee as well os in the 
council And although he is not in the position of a minister, Ins political 
and party ties will bo of the samo nature as iliosu which fetter a ministei 
The position thus created is en anomolouB one Members of the cxoc u 
tive committee are not directly responsible to tho council, though 
chosen by it In actual practice, they are gmded by the views of tin 
council, though not bound to follow tlumi If the members of the cvecu- 
tivc belong to different parties, they must act as a composite bud>, 
although they will naturally tend to act m tho interests of the partu-^ 
they respectively represent And the consequence is not mo much u 
compromiae os a deadlock Sometimes there is an escape from this if the 
administrator has a powerful personality, able to force through his piu 
posals But this is hardly an ideal solution In any case, it is plam t hut 
tho exiutmg system has failed Frolxibly a satiafactory solution may Ixi 
found in making the executive committuu a body responsible to the 
membors who elect it, m the eamc way as a cabmet ministry 

If a oonstitution can withstand the pressure of interests that 
lead sooner or later to pohticai crises, it is a good or workable 

^ Hesponaible OovemmeiU t» lAe Domtntons (Oxford, 1912), vol u, pp 967-0. 

‘ The constituenoies m the two larger provinces are exactly tho same for both 
provincial and parbamentaiy olectioos 

’ South African Oommonwcaltii (Johannesburg, 1919), p 94 



WORKHTG OF THE PROVTKCIAL RYSTETiI 333 
constitution Such, is the con&titutiou of the l''^mted Kingdom 
or of tho Union of South Africa ^ far as its central government 
IS concerned A good constitution should he eas]l\ amenable 
to the will of the people It should avoid the deadlocks w hich 
are created ■whenever then* is no machinery available to put 
into action the expressed will of the people Tf the people w'ant 
a law, if the people wish to be nd of an eveciitivc, if the people 
desire a particular ])olicv the constitution should provide a 
smooth machineri* to gnt* them that law to nd them of that 
exjecutive, or to enfoice that ixiliey If the constitution is too 
rigid, deadlock ma\ rt^sult , if it has too many checks, or if parts 
of it are out of harmonv with the whole, it tends of itself to 
create pohtical cnhcs The provincial constitutions in South 
Africa are out of hannoiij with the constitution of tho Union, 
and they have ncaiK all the above-mentioned wreaknesses 
Therefore, the proMntial < (institutions are bad constitutions 
They have the inhercmt weakneeaes of hybnds without the 
advantages which often K])iiiig from fre^ infusions It is 
inherent m the poNition*> which the administrator and the execu- 
tive oommittoG hold in the present provincial system that there 
should be deadlocks I’he admimstretor is a fortunate person 
when he is the nominee* of a fxilitical party m power both m 
parhament and in the ])ioMncml council with which he is con- 
cerned Then everxthmg works smoothly The executive com- 
mittee probablv is cojrn)o>e<l of inemliers of one party, thmkmg, 
pohtically, a.s tho administrator thinks, and anxious to assist 
him The council wishes to giant him supply and to pass the 
ordinances which the (\ecuti\( eoimnittee recommends The 
administrator works m harmonv with the central government 
In the Orange Fiee Stale fioin Pl24 until 1934, this was the 
happy state of alTairs In Xatal also the whole council was 
a pohtically homogeneous IkkI\ but of a partv different from 
that m power in the I inon pailianient from 1924 until 1933 
Fortunately the administrator of that prormce could work m 
perfect harmony with the I’mon government, for he had 
previously been and h«* lemained a non-party man In these 
two provinces there has heeii no clash between the adminis- 
trator and the cxccutivi* (oniniittee or the admmistrator and 
the council Such w'as the po**jtion which the national conven- 
tion visualized w hen it diaflccl the constitutions of the provmces 
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except that they had hoped that there would be no politiuts at 
all in the provincial councils 

In. the two larger provinces the administrator has been 
fortunate In 1914 the labour party in the Transvaal obtained 
a small majority m the provincial council, entitling it to t^\o 
representatives out of the four on the executive committee But 
it refused to accept representation on the executive committee 
with the result that the executive committee was composer! of 
representatives of the imnonty The reason why the laliour 
party refused representation was because it thought that the 
administrator was hostile to it, and that, as he had a dehbciate 
as well as a casting vote, he could at all times have oveindden 
the wishes of the labour party If the admmistrator uerc ui 
fact hostile, it was argued, the acceptance of representation on 
the executive committee would have resulted in the Siinie 
position as it resulted m with no representation at all on the 
committee The admmistrator was appomted by a Union 
government to which the labour party in parliament was m 
opposition, and therefore it was probable (to say the least) that 
the admmistrator was of a di^rent political outlook from that 
of the labour majonty in the provincial council The position 
resulted in a dea^ock The la^ur party in the council objected 
to certain taxation proposals of admmistrator and refused 
supply The whole government of the Transvaal provmcc camo 
to a standstill, and the Union parliament had to pass special 
legislation supplying funds for the public service of the province 
In 1917, in the Transvaal also, each of four political parties liad 
a representative on the executive committee, and a jmrtial 
deadlock arose 

In 1924 the admmistrator of the Transvaal was Mr J H 
Hofmeyr, appomted by the South African party till then in 
power in parliament With a change of government that ^ oai 
a demand was made that there should be a change of admims- 
trator, as the nationalist party, together with the labour party, 
with whom they were working m harmony, had a majority in 
the Transvaal provmcial council But this majority on the 
coimcil did not have a majority on the executive, as there ^ ere 
two South African party representatives and two nationalists 
on the executive Mr Hofmeyr, it was alleged, was hostile to 
the majority on the council because (it was argued) he had been 
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appointed by the late South Afiican party government To a 
letter which Mr HofmejT wrote to the prime mmister in June, 
1924, on the question of the admmistrator’s resignation on the 
accession to office of a government which \i as in opposition at 
the tune when the administrator was appointed, the prime 
minister gave a non-committal reply, but at a subsequent mter- 
view an understanding was leachecl between the premier and 
Mr Hofmeyr On August 1, 1924, m reply to a question m the 
assembly, the pnme minister, General Hertzog, stated 

'I oannot admit that tho po>t of admimatratoi k a political ono This 
post, 80 far as it concerns the four fno\ incen of the* Union, was established 
under the constitution, and the inciimbrat occupies the position for five 
■yeaxB It is clear, therefore, that there is no reason to suppose that the 
post IS to be regarded as a political one n'qinring that the incumbent 
must either necessarily profess the jiolitics of tin gov emment of tho day, 
or vacate his post whore this is not the case Whatev or might have been 
the practice of the foimcr go\ urnment, 1 am of opinion that the mtention 
of our constitution is that the pro\ mciul administrator shall be a member 
of the federal system m so far as lliat system finds expression m the 
establishment of the piormcial admimstration, and tliat the admuu- 
strator shall be a person w ho, at his npjxnntmont, shall be acceptable 
to and enjoy tho confidence of the majority of the (iroMnce concerned 
and who m any case Hhall co operate m tlie miertst of the provmoe in a 
spirit compatible with the politicol feeling of the majority as reflected 
m hiB council, unless ho maj in the genenil interest of tho province have 
a sound reason for departmg from that feiding According to our con- 
stitution, therefore, there is no necessary connexion between the party 
poUtioal views of the administratoi and tliat of th(' government of the 
day, however desirable this ma> sometimes be for practical purposes 
With regard to the administratoi of South-West Africa, this post will 
always necoseitato the selection of the most competent and suitable 
person obtainable to represent the go^ ermnent of tlie Union thore in the 
execution of the important <fiifK^ doofi lug upon it under the Mandate 
These duties will always ha\o to stand m nn instparablo relation to the 
policy of the government of the da> and it is clear that no government 
can be properly represented b> a person imbued with a policy other than 
or m conflict with that of the go^ omox'nt Where this is the case it 
would be the duty of tlio go^ ei nment to see tliat its policy be, if necessary, 
corned out by another person But here also 1 consider it undesirable 
that an Oidministrator, once appointed, shall be compelled to lay down 
his poet merely on the ground of difTerencc m general political convio- 
faftwa, so long as such difforcnce appears to be no obstacle to the proper 
fhlfllment of the duty imposed upon him by his office as required by the 
pdhoy of the Government ’ 

Obyioualy, the admimatrator coiild not be removed except for 



336 THE PROVINCES 

•good c*anac’ amoimting almoat to lOT^ronduet or inefficiency 
On March 11, 1925, the provincial council of the Tranavaal 
passed a vote of no confidence in Mr Hofmeyr and requested 
him to resign because he did not have the confidence of the 
council, that la to aay, because it was thought that, having 
been appointed by a South African party government, his vieuh 
were hostile to those of the majority in the council The fact 
that this majority in the comtul did not have a majontv on the 
executive committee provided the pith of the protest Before 
and after t.hia motion of no confidence, throe inmisters of the 
government went so far aa to give the council their support in 
pubhc , but the prime minister, on the matter being taken up 
hy Mr Hofmeyr, supported the hitter Mr Hofmeyr continued 
at hifl post until the effluxion of the period prescribed for his 
office, acting tactfully and without allowing much friction to 
arise between himself and the comicil The whole incident 
proved nothing so much as that the office of administrator 
IS one of great independence, but it was only a peibon of 
Mr Hofmeyr’s tact and ability who could have carried on 
the admmistration of the province so smoothly in such eucuiii- 
stancea 

The suggestion that there should be a change of administrator 
with a change in the Union government has found much support 
m responsible quarters and an author who has written cell 
on the provincial system^ strongly supports this suggcbtioii 
Reform, however, would have to go much farther, because it 
would otherwise be possible for the same deadlock to aiise ns 
arose m the Transvaal in 1914 

(m) Reform of the Organs of P^ormcxal Oovemmenl It is 
generally true that it is piecanous to move too fai away fiom 
tried and trustwoi*thy systems of government Only the most 
exceptional circumstances or a revolution in the political 
philosophy of a nation can ju&tifv hasty and distant depoituich 
This is precisely what was done when the South African provin- 
cial system was created The frameis of the South Africa Act 
moved a great distance away in this respect from the tried and 
trustworthy system of responsible government and introduced 
the foreign mnovation of a non-responsible executive The 
problem now before reformere is to bring the provinces back lo 
^ Ciey van Pittius, Die Si^tl van ProwtnavUe Rode, p 230 



WORKING OF THE PROVINCIAL SYSTEJI 337 

the system of government which has been tned and proved 
throughout the Biitish Empire 

In dealing with the provincial council as a legislative machme, 
we should remember that the council, while allowing private 
members to introduce legislation on matters of local govern- 
ment, education, shop hours, betting, and any other subject 
withm its legislative jurisdiction, except ordinances involving 
financial imposts, is at present entirely dependent on the 
administrator and executive committee for the carrying out of 
a pohey mvolving public expenditure, without having the right 
which representative bodies usually have in British constitu- 
tions of turmng out an executive which docs not cany out the 
financial pohey of the majonty of the electors as represented 
in that elected body In mattcis mvolving pubhc expenditure 
the council's only pow er is that of a negative machine In the 
scheme of modem government finance plays by far the largest 
part, and a body which, though it can wit^old supply, cannot 
force an executive which has another and stronger (XJmon) 
treasury at its back, to carry out its financial policy, eventually 
tends to become little more than the rubber stamp of that 
executive The council cannot dismiss the administrator or the 
executive It might have been elected on a specific platform 
to carry out specific loforms, but as soon as it amves at a stage 
when toancial impostM tue necessary, it has to sit waiting, m 
the case of an hostile executive, for the pleasure of the executive 
to carry out necessary or desired reforms It can do nothing if 
the executive refubcs to fill m the blank cheque given to it by 
the council owing to the fact of its having elected a non- 
responsiblo executive under the constitution The result has 
in many cases been a deadlock 

The most important icform, therefore, must be m regard to 
the executive committee On that reform hinges the whole 
mechanism of a new hv&tcm of provincial government The 
adminiatratoi must be a pcison elected by and responsible to 
the provmcial council The person chosen need not necessarily 
be a member of the council This would allow a wide choice and 
probably one of the best men m the province would be elected 
to this position, one w'ho would work m harmony with the 
council and the executive committee The Union government 
has always the three important levers of control, namely, it 

z 



338 THE PROVINCES 

could refuse to assent to provincial ordinances, it could threaten 
to pass legislation to enforce its desires, or it could refuse finaU' 
cial assistance to such persistent mendicants as the provinces 
have proved themselves to be In effect, this reform would 
make the administrator the prime mmister of the province 
He would in all probabihty be a party leader and would be 
elected on a party ticket His term of office would be dependent 
on the wish of the council and he would thus be responsible to 
the council This reform must naturally be accompanied by 
makmg the executive committee responsible to the council, 
either by the members being chosen by the admmistratoi or bv 
the council The latter course would bo preferable, makmg foi 
the stabihty of the executive, allowing it to be changed, if 
occasion should anse, by the council and not by a popular 
appeal to the provmce, and allowing for the election to the 
executive committee of persons not members of the provincial 
council 

An amendment to the South A&ica Act has been drafted to 
reflect these suggestions of the reform of the provincial Ry«>tem 
and appears at the end of this chapter It is to be noted that 
the phrase used to signify that t^e administrator will be respon- 
sible to the'prormcial council is analogous to that used in con- 
stitutions granting responsible govemmont, namely, ‘ dunng the 
pleasure of the provmcial council Whenever the provincial 
council passes a vote of no confidence m the administrator he 
will have to resign It will not be necessaiy, though it mav bo 
advisable, to resign if any important measure is not cairicd 
If the administrator makes the meaflurc one of confidence he 
himself may resign, but he will have to resign only on a direct 
vote of no confidence This shght departure from the usual 
practice has been suggested in order to allow the adminutiatoi 
to mtroduce controversial measures and leave them to the free 
vote of the council without making every important measuie a 
question of confidence When the administrator resigns, it may 
be that it will not be necessary to have a general election 
Another party leader may he chosen to replace him On the 
other hand, a general election will sometimes be necessary But 
before this takes place, the approval of the govemor-general-m- 
council should first be obtained, for the government of the 
country, by mediation or otherwise, may be able to adjust the 
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causes of dispute This provision is also necessary beoause a 
general election should not be sprung upon a province without 
the central government, which administers the Electoral Act, 
knowing of it beforehand 

At the same sitting at which the administrator is elected, the 
provmcial council shall elect an executive committee for the 
administration of the different departments grouped, e g under 
education, roads, local government, hospitals, finance, or such 
like In order to have harmony within the executive, there 
should be no election of executive committee-men by the pro- 
portional representation sj'stem of voting Proportional repre- 
sentation on the executive has not been a success, and the 
provision should not be retained as it is out of harmony with 
the general scheme and prmciple of responsible government The 
council should have the right of dismissing an mcompetent, 
unpopular, or indolent member of the executive committee 
without dismissing the rest of the committee 

It IS obvious that the reform suggested means the introduction 
of even more politics into pronnoial affairs , but people who 
imagine that the government of a province or even a mumcn- 
pahty can for long be caiTiod on without divergent and oon- 
fhetmg policies being pressed forward, have no proper insight 
into the administration of human affairs When we speak of 
government without party pohtacs we mean government with- 
out organized party pohtic'4 To have groups or parties m the 
provincial councils need not be detnmental to progress provided 
the organization or constitutional machinery of the provinces 
IS such as will readily adapt itself to political grouping and 
the aims of conflicting inteicsts The w'cakness of the provincial 
system is due to the erroneous belief which the framors of the 
South African constitution Imd that there would he no pohtics 
in provincial government, and that therefore provincial consti- 
tutions could be created on lines that need to take no heed of 
pohtical conflict Instead of realizing the truonatuic of domestic 
sentiment and conditions, and framing the constitution so that 
such sentiment and conditions could have full play, the framers 
of the constitution were cained away by an excess of optimism 
and created a provincial system which was out of harmony with 
the constitution of the central government and the nature and 
habits of the people Therein lay their error and therem cui be 
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found the reason for tho failure in the working of the provin- 
cial system The present provincial system, with its broke on 
political conflict, in no way suits the South Afhcan tempeia- 
ment or South African notions of government It does not allow 
for the automatic adjustment of pohtioaJ conflict as does the 
parhamentary form of government The nature and inclmation 
of the population being what tiiey are, the constitution of all 
pohtical institutions in South A^ca should be such as to allow 
for the free play of antagonislic forces and mterests in domestic 
affairs, organized as they are along party hncs The present 
system is certainly not of South African oi British ongin It 
might work admirably in Switzerland where the citizen of one 
canton does not care what his brother beyond the mountain 
is doing, hut it is entirely foreign to the South African, uhose 
horizon is as wide and flat as his country is itself A constitution 
should be built from withm, from out of the loins of the people, 
os was the Canadian system Whether it means more politics 
or not can m no way alter the basic pnnciple that a political 
institution should be of domestic growth so as to suit the tompoi 
of a nation; it should he the product of the people itself It 
should not be a cunous conglomeration of the different parts 
of foreign constitutions For these reasons the flist and most 
important reform should he to make the executive committee 
and the admimstrator responsible to the council 

(iv) No Beform w required in the Status of the Provinces A\ o 
may now discuss what reform, if any, is necessary oi possible 
in the status of the provinces, that is, whether the system should 
be a federal one, or remain as it is, a unitary system, or whethci 
the provincial governments should be abolished altogethei 
There is no doubt that the South African requires a mutaiv 
form of government Before Uraon, before the Boer wai , tho 
governments which he had were unitary governments He v as 
never too much troubled by local matters, however interested 
he might be m them A perusal of the chapter on the making 
of the constitution will convmce the reader that the strongest 
feeling for unification under a central government has always 
existed in South Africa, and there ut no doubt that this feeling 
still exists, perhaps m an mtensified form The recent agitation^ 
in Natal for federation has left the other provinces quite unin- 

• * IWI-S3 
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terestcd , and indeed it did not have very powerful backing in that 
province Any rofonn, therefore, m the direction of federation, is 
out of the question The experience of federal countries has shown 
us that f edei ahsni results in expensive government, an increase m 
htigation on matters anaing out of state or federal legislation, 
and a drawback to national unity Federahsm, at the moment 
of its adoption, reflects forces and mterests which make it 
mevitable, and these f oi ccb do not exist in South Afnoa Reform 
of the piovincial s^^tem, thcieforc, should not proceed along 
federal hues, because the predominant feeling in South Afnoa 
IS to maintain the unity of the country Reform must be sought 
for m another direction Tho alternatives which present them- 
selves to us aic either the total abohtion of the provmcial oon- 
stitutions, replacing them bv a modified divisional council 
system, not dissiinilai to the Bnglish county council system, or 
a reform of the constitution and functions of the vanous organs 
of the provmcial council in such a manner that the system will 
harmonize with the central sj^tem of government When m 
1931 the goveiiimont announced its intention of abolishing the 
provincial system, unpopular os that system was, the outcry m 
Natal compelled tho government to proceed with caution A 
commission was a 2 )po]uted, but tius commission was ignored m 
all the provmccs and especially by the provmcial councils them- 
selves The governiueiit was unable to proceed with its investa- 
gations, and abohtion became a dead letter The only practical 
course now left open is reform by harmomzaiaon. 

In any suggcbtion foi reform there are two features of South 
African pohtics that must constantly be borne in mind The 
£jst la that many people, and c^itamly the majority in Natal, 
desire an exxianaion of the {louers of the provincial council , the 
second is that the niajonty of the people of South Africa are not 
really concerned with the method and result of reform so long 
as the pinpricks and annoyance caused by the provincial 
councils are removed These two points are apparently contra- 
dictory, because the more power an mstitution of government 
has in a particular area, tiic more it can interfere with the 
people whom it governs The problem for organizers of reform 
is to harmonize these apparently conflicting wishes 

(v) The Exercise of Promnev^ Powers The provinces were 
granted certain powers under the South Africa Act and they 



342 THE PROVINCES 

function within those powers We shall now consider the 
question whether they function efficiently under the various 
heads of power, and make our suggestions of reform regarding 
each power and function 

The most immediate duly of a government is the collection 
of the revenue necessary for carrying out the functions of govern- 
ment Such revenue is taken ^m the pockete of the people, 
and whether it be taken by one authority or many different 
authorities is of no account to the taxpayer This is true so 
long as (i) he obtains the same measure of efficiency from a 
central and ain gle local authority system as he would from a 
central and double local authority system (as the existence of 
provincial councils and municipal councils side by aide is) , (ii) he 
has the same convemence of payment m both instances , and 
(m) the same amount, and not one penny more, is in both 
instances taken from his pocket 

Under the Financial Relations Act, 1913, and its amendments, 
the provinces were given certain powers of taxation and u ere aKo 
allowed certam assigned and transferred revenues from the Union 
government The power of taxation and legislation regarding the 
specified objects of taxation {oovided great cause for dissatisfac- 
tion All kmds of new taxes, now hcences, and new rcstnctions 
sprang up m every direction Li whatever region of finance the 
provmcial admmistration moved, it exercised what bad become 
a traditional pnnl^e of annoyance The provmces were not 
entirely to blame When two authorities operate m the same field 
of taxation, it inevitably becomes impossible to avoid mcquitable 
mmdence, as neither authority is able to get a complete view of 
the taxpayers' burden and the necessary balance is not secured 
The stronger authority usually takes for itself the most lucrative 
sources of revenue In South Africa the result has been two- 
fold In the first place, provincial taxation has been unsound, 
and has irritated the people, makmg provincial government 
thoroughly unpopular In the second place, the provinces have 
not been left wi^ sufficient sources of revenue The latter is 
the reason why the provincial finances have always been in such 
on unhappy position In an effort to remedy ^e first result, 
namely, the irritation caused by the provmces endeavouring to 
obtain as much revenue as possible from sources of taxation 
which in their nature could not afford sufficient revenue, the 
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Union govoinment stcp|)cd m and passed the Licences Con- 
solidation Act, 102 > Thi*! act deprived the provincea of the 
right to legi<date regarding licences but assigned the revenue so 
obtained to the provinces in which the hcence fees were paid. 
The result, though it did not remedy the causes of general dis- 
satisfaction with provmci.il taxation, has, m this instance, been 
highly satisfactory IVople now know with certainty what their 
trading, piofessional. and occupational licences are, the taxes 
are not too onerous, the law is uniform for every provmoe and 
the immense amount of litigation which was once the accom- 
paniment of provincial legislation on this subject has been 
considerably reduced A long list of provincial taxes can be 
mentioned which almost exasperated the population Kearly 
all provmcial taxation legislation was bad legislation The taxes 
were onerous The provinces were m need of revenue and did 
not know where to turn for it The taxes were thus unfair in 
their incidence, and the ordinances imposmg them were con- 
fusing and difficult to enforce practicably A great deal has, 
however, been done to remedy the errors made The evolution 
of piovinoial finance has been m the direction of the provmces 
obtaining more and more from the Union government by way 
of assigned revenues like transfer duties or, under the Act of 
192o, licence foes, and less by means of direct taxation by the 
provincial couhciIh themselves The question now presents itself 
whether the Umon government should not go the whole way 
and do all the taxation for the provmces, assigning certam 
defined and specifically obtmned revenues to the provinces m 
which those revenues are raised The Licences Consolidation Act 
has been such a success fiom every pomt of view that the same 
prmciple should be adojited to obtain oil the revenue necessary 
for the pro Vinces The 1 h o viocial Subsidies and Taxation Powers 
Amendment Act, 192.5, ^hich we discussed m Chapter XIV 1, 
went a lor^ way in this direction by restricting provmoial taxa- 
tion to certain specified items, and the change has been beneficial 
It IS only another step forward m the same direction to restrict 
provmcial taxation to certam mmor sxiecified services rendered 
by the provinces In other words, the provinces should be 
depnved of thoir powers ctf taxation, and should obtom tiieir 
revenues from the taxation imposed by the Umon government 
on certam specified objects of revenue and assigned to the 
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provinces in which, the revenue le raised, as in the case of the 
Licences Consohdation Act For example, the Umon govern- 
ment should pass legislation taxing racmg and hettmg, ciiter- 
tamments, motor and other vehicles, &c , and assign all those 
revenues to the provinces m which the revenues are raised The 
advantages of this suggestion are manifold Taxation through- 
out the Union will be uniform There will be no unfair incidence 
of taxation There will be ono chief taxing authority for the 
whole country, and a proper view of the country’s taxation 
sources will always be kept m mmd This is the onlv possililc 
way to remedy the defects m provmcial taxation W hatevei 
revenue is raised m a particular provmce will be placed at the 
disposal of the provincial council of tiiat provmce foi the needs 
of the provmce The amount of revenue received will depend 
on the population and wealth of a provmce, but a special bonus 
or subsidy should bo given to a provmce that can prove that 
through special circumstances it needs more funds 

This reform wiU lead to economy of administration, foi the 
general pnnoiple adopted by the tieasuiy will be that no 
province will get more than what was ongmally voted for it bv 
way of assigned revenues and sul^dies at the begummg of each 
financial year Any exxienditure by borrowmg or ovei drawing 
on the provincial account, unless ratified by the Union parlia- 
ment, be illegal expenditure 
The cnticism of this suggeaUon will be that it would depiive 
the provincial councils of their m<»t potent weapon and w ould 
narrow their powers to a nullify The provincial councils, it 
will be argued, will be merely negative They will have no pow or 
to imposo taxation, and therefore, no power at all, save to 
decide on what matters money should be spent This cnticism 
can bo met in a number of ways At present the councils aic, 
in financial matters, but negative machmes, for the adminis- 
trator mtroduces all financial measures The council, it is tnie, 
will bo depnved of the power of raising revenue, but it will have 
full power of spending that revenue Its revenue will be raised 
for it, but the power of withholdmg that revenue fiom the 
executive or of oompellmg the executive to spend the money as 
the council wishes, which is the basis of the constitutional prac- 
tice of all responsible government, will exist m a much inoie 
formidable form than it now exists, for the elected council will 
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have the po>\er to tuin the executive out of office if tlio latter 
body docs not fall in xsitli its» u^hes To those "who aiv con- 
veibant with the difficulties which administrators have always 
had to raise sufficient ie\ eiiue the advantages of the suggestions 
here made w ill eaail}' be apparent 

It follows from what has been stated abovo that the counoils 
neither will possess noi ought to require any borrow mg powers 
Under the iiicsent system thej do have the power, but the 
Union government has ne\er aUowed the provinces to exercise 
that power Undoubtedl^ monev will be required for works of 
a capital nature, but the Umun goveiumont, as it has hitherto 
done, will mise the 11101103* for &iich purposes. 

The provinces hai’e full ])ow er of control over education other 
than higher education, and have earned out their duties 
efficiently, though the cost of education is, per pupil, nearly 
twice as much m South Afnca as m the other dominions The 
admmistration cost pci pupil m Natal is less than half that m 
the other iiiovmcos, piobably iMscausc the administration in 
Natal IS contr<ili 70 (l lilducation is a matter particularly suited 
to the contiol of pTOvmciul ooiuioils and they should be left to 
work out then own sy^t(*nl and to manage with the money which 
IB voted to the pi o\ lucc m the best way they can The provmces 
should retain the pow cr ot cliaigmg school fees, and more regard 
should be given to the <(Ui*btion of diffcrentiatmg fees according 
to the means of the jiaicnts The creation of special pubhc 
schools whcic highei fees aiu charged would be welcomed 
There is at piv>cnt a jcaiit matiiculation board wluch sets 
examinations for entianto to the universities This system has 
the ad\ aiitag< ot inuf3 ing (nlucation courses in all the provinces 
Techniiai and vocational education, at present under the car© 
of the Uru on goi ei 11 meut, hhowld be transferred to the provinces, 
but theic should be a lomt t x.unination board appomted by the 
Union govciiiment, so that the quabfications of apprentices and 
others will be unifoiru tiuougkout the country 

There are certain ]K)wci •> in regard to agriculture that it would 
be wise to delegate to the ])io\juctM4, such as afforestation and 
agricultural educ«ition At piiM-'iit afforestation is earned out 
by the Union go-vernment, but if the provinces could undertake 
this work, and receive the funds which will eventually acorue 
from afforestation, it is quite xios^^blc that much good will be 
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done Tho drawback is that afforestation and irrigation should 
go hand in hand, and the latter is obviously unsuited for provin- 
cial control, but this drawback iS not fatal Agricultural train- 
ing courses could advantageously be part of the curriculum of 
all the country schools 

l?ubhc health is under the control of the central govciiunent 
and hospitals under the control of the provinces All the duties 
under the Pubhc Health Act, 1918, may well bo transferred to 
the provinces, provided always that tho minister of the mtciior 
has the power of co-ordinating services and even of issuing 
instructions in the case of dangerous infectious diseases 

Though the provinces are r^ponsible for local woiks and 
undertakings, the Union government always carries out the 
construction of pubhc works of any nature, unless the woiks ai e 
placed with private firms after pubhc tender There is no i oason 
why the jirovinces should not do all the construction of pubhc 
works 

There are numerous other functions, of which the Union 
government now takes control, that can well be left to the 
provinces Native education, universities, and the local adminis- 
tration under many Union enactment®, may be left in the hands 
of the provinces It should be tho object of any reform to give 
the provinces much more power ^an they now have, so that us 
much as possible of the znmor governmental functions of the 
country is removed from the ev«r-nicrcasmg woik which parlia- 
ment and the Umon executive have to perform An attcm^it has 
been made in tho draft amendnmnt to the constitution appended 
to this chapter to suggest the manner in wluch reform should lie 
approached The lut of provincial powers there given may be 
added to from time to time if exjionence shows that the reforms 
have been a success 

APPENDIX I TO CHAPTER XVI 

Draft Amendmeni of South Africa Act providing for ike 
Reform of Provincial ConsMuitons 

08 (1) In oaoh province there shall be a chief executive officer styled 
the admiiustTstor of the {u^vmce, m whom the executive govem- 
xaent of the province shall be vested, sod m whose name all 
executive acts relating to provmcial affairs therem shall be done. 
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(2) The adniinistmtor sImII bo cloctod by the pro\ incial council 
and shall hold olfiit during tho ploosuro of the ]>ro\ inrial conned 

(3) An adnuni'^tmlor shall be oleotcci at tho first Hitting of tho 
provincial council folloumg a general election of the council, or 
upon his office bcLoming \acant, os the case may be 

(4) The admmistratoi may &om time to time aiijioint a member 
of the executi\ e comnuttce to act m Ina place during his absence 
from the prot ince 

(H) R'heuever the council b} riesolution signifies its desire tliat 
tlie administrator shall raeatc lus office, lie aliall uzunodiately 
do so oi he shall diShoK c the council 
73 Each proMncml loiincii hlmll continue for four years from the 
first meeting thoieuf and no longer but may bo sooner dissolved 
by tbe administralor with tbo appn>\al of tho Govemor General* 
in-Coimcil lii'st Imil and obtained and published m the Gazette 
78 (1) As often and ut the same sitting as that at which tho admmia- 
trator is eiectotl, each {imvineia! council shall elect four per- 
sons to form witli tlie administrator on executive committee for 
tho province Thu administrator shall designate members of the 
executive committee to administer such dopartments of the 
province as the uduiiuistrAtor may establish Tlie members of 
the executiv o committed. slniU hold office during tho pleasure of 
the council IMiimovvi the council signifies ita desire that the 
executive comniiiti'c owludmg the administrator or any member 
thereof shall vacat<> ofTtco, each member of the executive com* 
mitteo or that member, us tlie case may be, with the exo^tion 
of the administrator, Hhall lesign, but each or any of them may 
again bu < lected to office Whenever and so often as the adixmus- 
trator shall vacate liis oiltce, tlw members of the executive com- 
mittee shall also luiniodiutely vacate their offices, and the council 
shall elect onotiicr exoeutive committee m the manner prescribed, 

(4) Any casual vaennry ansii^ in the executive committee, 
may bu iilJcKl by the adininistmtor pendmg an election by Hha 
councj] 

(5) Suction 134 of tlie >5uufh Africa Act, 1909, m so far ae it 
relates to provmcml uium ils, ih hereby repealed, 

80 The executive comiiuttis hlmll on behalf of the provincial council 
caiTy on tlio ndministintion of provincial ^airs Until an 
election of meniheiN to hum* on the executive committee, such 
administration sliuK Ik caitksI on by the administrator for the 
tuno being in office TIm n'signation of the odnunistrotor ahaU 
t^e effect on tho election of bis successor in office 
86. (1) Subject to tlio proviKions of this act and the assent of 
tho Govemor General in Council os beroinafter provided, the pco- 
vmcial council may make ordinoncos m relation to matters com- 
mg within tho following cIokw s of subjocta — (that is to say) 

(i) education, tiiat is to say, tbo establishment and mainten- 
ance of jiriitiary and sooondary schools, schools ffir 
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natives and coloured persons, a^ioultural schools, technical 
and vocational schools, anti universities , 

(ii) Sifibrestaiion, including the sale of timber from provmcial 
forests, 

(lu) hospitals, asylums, homes for the ailing, and charitable 
institutions, 

(iv) local government , 

(v) loccd Tgnrlffl and undertakings within the province other 
th^ railways and harbours , 

(vi) roads, outqians, ponts, and bndges , 

(vii) markets and poimds , 

(viu) fish game preservation , 

(ix) the control of dogs, cats, horse and dog racing and hotting 
thereon, amusements, vehicles, mcludmg motor, mechani- 
cal, and ATiiTna.! drawn vehicles , 

(x) all matters which, in the opimon of the Govemor-Cionorol 
m'Council, are of a merely local or private natmo within 
the province, after publication m the QazeUt of the decision 
of the Governor-General-in-Council to tliat effect 

(2) A provmcial council shall have power to raise ro\ enuc foi 
ite own purposes through the following sources and through no 
other source whatever, that is to say 

(i) education and school, muv'ersity, vocational training, and 
agnoultural trounng fees , 

(u) the proceeds of the salo of timber and plants from provin* 
ciol forests and plantations , 

(ui) fees for services rendered m hospitals, asylums, and homes 
for the ailu^, 

(iv) market and pound fc^, 

(v) auction, dues , 

(vi) licences m respect of — 

(а) dogs, 

(б) horses, 

(c) fish and game, 

(d) the picking and selling of wild flowers, 

\e) totahsatOTs , 

(vii) a tax on — 

(a) the takings of totalisators, 

(b) hotting and wagermg on horK' and other racing, 

(c) amusements and ^tertainments, 

(d) ummprovod land within roumcip^ areas ^ 

(2) The revenue obtomed by the iTnion government from the 

undermentioned source withm a province shall be assigned to 

^ Veliicular taxation, which is an important source of revenue, should he 
exercised by the Union government m order to prevent the onomalios of heavy 
taxation in any provmce and lighter taxation just acroas the border, which lend 
to attempta to evade the law 
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that province without any deductions whatsoever, that is to say, 
from— 

(i) Licences Consoltdati<m Act, 1926, 

(ii) transfer dutj* 

(ill) hquor liconco'i , 

(iv) a percentage, to be equal m each province, to be deter- 
mmed caeli of the tax upon tlie meomes of persons 
and the capitation tax Mpan Europeans , 

(v) other revenues assigned to the provinces by parliament , 

(vi) such subsidies and advances to a particular provmce as 
parliament may authonxe, provided that if on annwal 
subsidy IS made to Natal cmd tho Orange Free State such 
subsidy sliall always be equal m its amount for each of 
the said provmccs 

67 A provincial council may pass a bill on a matter m respect of 
whicli it has no power of legislation, and tho biU as passed di^l 
be introduced at tho next sitting of parliament withm two weeks 
of the commencement of such session by tho Mimster of the 
Interior, oi it 11103 be mtroduced earlier by any member of tlie 
senate, and if paused by parliament with or without amendment 
shall he an act of parliament 


APPENDIX n TO CHAPTER XVI 

The Provincial Finance Commi^isioii. 1934, issued its r^ort on Decem- 
ber 23, 1934. The report contained the following The CotozmeBioners 
approached their work liom tlie detmite standpomt that 'Uie provmces 
am to continue to function ai provided m the South Afnca Act, with or 
without modification The provincial system can be made a useful and 
effective arm of govemment , the present difficult positionm which most 
of the provinces tirul themselves is due mainly to the uncertamty that has 
existed since the inception of tlie inovincial system and to vuiations m 
the provinces’ powers and Hnancial relations from tune to time An 
eta noBpbme of Irtent hoeiViiVN a^Tpears to exist between the ptovmceeeaid 
the Union government, owing to cla^ of functions The central govern- 
ment should accept the fact Uint the provinces occupy a not ununportant 
place m tho structure of govenunont There should be set up without 
delay a permanent proviiicinl ccmsultetive committee consisting of repre- 
sentatives of the cabiiiot Hiid tho four provmcial executives, presided 
over by the Mmister of tlio Intnioi, to co-ordmate the whole field of 
provincial activity, without ui any way undermining Union or provmoial 
autonomy 

The subsidy system based on educational statistics is severely con- 
demned, and a new subfiidy system, too compboated for detailed examina- 
tion here, is suggested Tiio following recommendations ate made 
Borrowing powers should not be extended to the provinces ^le Union 
government should tax land and assign the proceeds to the provinces. 
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Fait of the import duties on petrol should be assigned to a roads fund 
The roads fund should be under the control of a national roads board, which 
should be responsible for the construction and maintenance of national 
roails. 

The tendency to extravagance increased expenditure due to natuial 
expansion, bilingualism, free education and mcreased salaries, should bo 
watched carefully by a proposed efflciKicy and thrift audit department 
Special provisions regarding financial relations and loans to provmccs are 
recommended 

The life of provincial councils should be lengthened from three to five 
years A more extended system of rural local self-govemment should bo 
encouraged Owing to the bankrupt petition of the Native Development 
Fund, native education is m a chaotic and backward state A special 
inquiry on all aspects of native education is suggested A national liealth 
policy should be determmed by the csnfral government responsi- 
bilities thereunder assigned to provmcial and local bodies The following 
functions should be transfeiTed to the provinces local irrigation, local 
land settlement and labour colomee — RtpoH of the Provmouxl Ftnance 
Commission, 1934 
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THE JUDICIAL SYSTEM 

1. The Development of Judicial Institutions In South 

Africa 

We saw in the first chapter that the East India Company was 
founded by a chortci gianted by the states-general m 1602 
This oharter made piovision fm* the estabhshment of courts of 
justice At the Cape a court was established called the Road 
van Juatitie Its judguients and sentences were pronounced in 
the name of the statcs-general cmd the Prince of Orange, and 
not in the name of the East India Company The full court, 
which consisted at diffcient times of from seven to thirteen 
members, had pleiiaiT junsdiction in all civil and criminal 
matters Its scat \s as at Cajictown It was the comt of appeal 
for all the udeiioi and di&itict comts in orinimal as well as civil 
matters From tlie Raad tan JusMie an appeal lay to the 
supreme court at Batavia 

In 1682 a court of fiist instance for petty cases was created 
for Capeioun and the (*apodn»tiict, and courts of londdiost and 
heemradon i\eie established in two tlislncts adjoining the Cape 
district ^ The landdiost m as a kmd of magistrate presiding over 
a board of biughers called heeraraden In 1805 five magistracies 
or dro^yen vero cstabliethod The jiuisdiction of the land- 
drosts was limited by statute Undei the landdrost stood the 
field-comet The landdio^t occupied a judicial position only m 
civil cases , in criminal of a. senoiis natuie they acted as 
prosecutors, and sent the cases to Capetown for trial From 
any judgment of a laiiddiost an appeal lay to the court of 
justice at Capetown 

The whole ol the civil admuustaation of the distnct was en- 
trusted to the board of landdrost and heemraden Thoy caused 
roads to be made, supervised piisons and all other pubhc build- 
ings, and collected the taxes 

Until 1813 all the proceedings of the courts were not con- 
ducted m public In 1814 the Dutch possessions in South 

^ J W Wesselfi, Htstortj the Jloman-Vuteh Zaw (GTahaiagtovm, 1908), 
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Afnea Tvcr<^ formally ceded to Great Britain The British 
government recognized the judicial institutions then existmg 
and left the people to be governed bv the Rj’stem of law to winch 
they had grow n accustomed Gradnallv, however, statutory' altci - 
ations were made in the legal sj'stem and the legal m$titution'» 
of the colony Durmg the first occupation the governor had con- 
stituted himself a court of appeal for civil cases, with an appeal 
from his decision to the pnvy council A \car later, in 1808, the 
governor and two assessors became a court of appeal in ciiminal 
cases In 1811 circuit courts were first established In 1810 some 
of the provisions of Fnghsh cnmmal practice were mtiodiiced 
In 1826 an ordinance was promulgated creating justice^ of 
the peace From 1814 the Dntch and Enghsh languages had 
been used m judicial proceedings but in 1827 all judicial act> 
and proceedmgs were required to be conducted m the English 
language In 1828 the important office of registrar of deecK v\ a^ 
created In 1830 the law of evndence was altered in such a wa^ 
that Enghsh rules of evidence added to the jury sj^teni which 
had been introduced m 1827 made tbo Capo courts almost a 
replica of English courts 

With the Charter of Justice of 1827 the Band van Jnslilie 
passed away, and was replaced by a supreme court of thice 
judges appointed by the crown for hfe The landd^ost^ ami 
hcemraden also disappeared and their funttioms weic lahui 
over bv rc-iident magihtraies and civil coinm]'‘Sionei>i 'J he 
supreme court estabhshed in 1827 conliniicd with but little 
alteration until the South Afiica Act niciged it in the hupreuie 
court of South Afiica The New ('haitei of Justice of lb 12 
repealod and re-enacted the Charter of Justice of 1827 ainplih - 
ing it 111 regard to matters of detail 

The Dutch courts recognized two chisNP') of legal piactitionciH, 
the attorney and the advocate As thcM.* practitioners woic al^so 
know*n to the English practice, thcie w as no difference in this 
respect after the establishment of the supreme court 

In 1864 an Eastern Districts’ court was estabhshed and in 
187‘> a high court of Gnqualand West Each consisted of a 
judge-president and two puisne judges The junsdiction of the 
above courts will be discussed in the next section of this chapter 
The supreme court of Xatal and the Natal judicial svbtein 
were modelled on the British and Cape sjTjtems Roman-Dutch 
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law was introduced m 1 843 and a Code of Native Law recognized 
in 1840 The la^vs governing the constitution and jurisdiction 
of the Natal supreme court wcie codified in 1896 
A siipenor court in the Transvaal uas CMtabhshed by tho 
Grondwet of 1858 and con'si<.tecl of three landdrosts and twelve 
jurymen In 1877 a law u as x>A&scd amending the Grondwet and 
constituting a high court of thice judges and circuit courts The 
high court thus constituted was aIko modelled upon the supreme 
court of Cape Colon^ After the annexation the constitution 
of the superior couit was regulated by a statute of 1903, tho 
supreme court sitting at Cietoi la consisted of seven judges, and 
the high court of the \\ itwatersrand, u hich was the court of a 
single judge, presided ovei b\ one of the judges of the supreme 
court, uoa a local ^Iivision of the Nupiomc court 

In the Orange Flee State the Capo inotlcl wascloseh followed , 
tho statute of lOOi created a high court of thiee judges 
Tho procedure' of the '.iijx'iioi courts of each colony, including 
Southern Khodesia , u us legulaicd bv a set of rules published for 
each particulai oouit, but these rules were all so similar to the 
rules of the supremo court of the Cape of Good Hope that the 
difference in judicial jiLOcc*dure of the ranous couits was very 
shght These lules still form the basih of the piocedure in the 
different divisioiu> of the sujwcmo court of fcjouth Afijco 

After the wai of IMOO all the infciior courts m South Africa 
were known tis icMdent magi'-tiate courts The magistiates 
throughout the Xbiion sjill have .idniinistiative duties which 
can be traced down fioin the duties whicli were imposed upon 
the caily landdrosts at the Caiie 

2. Judicial Institutions at the Time of Union 
Immedhitelv bcfoie tJio c>lablishment of the Umon, the 
administration of justice in each colon's , as we have seen, was 
divided between a siijnenio ooiut and the magistrates’ courts 
Within the limits of the colou\ each suxircnio coimt had full 
junsdiotion, subject to a limited right of appeal to the pnvy 
council Tho Cape supronie court had appellate junschotion over 
the high couit of Southei n Khodesia Each of the supreme courts 
had onginol jmisdiction in cimI suits, and criminal cases were 
tned by a judge and juzy In each supreme court, throe judges 
heard appeals fiom the decisioiw of a single judge, and two 
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judges heard appeals from a magistrate’s decision All the courts 
were creations of statute, and there were no customary courts 
ns there are in England Nevertheless the superior courts have 
always claimed an inherent jurwdiction to provide substantial 
justice in matters not precisely defined or embraced in the 
statutes creating these courts 

The magistrates’ courts had jurisdiction m tho areas of the 
magisterial districts for which they wcie created, but their 
jurisdiction was hmited in civil matters m respect of the amount 
of the nlftim and the nature cd the suit, and in criminal cases in 
respect of the punishment and the nature of the crime 

Tht Supreme Court of the Cape of Good Hope had jurisdiction 
over the whole of the colony It sat at Capetown, and consisted 
of a chief justice, with two judges {^rmanently assigned to the 
court, and other judges sitting m it from time to time as oc- 
casion might require There were two othei courts m tho ( ’ape 
which were m the nature of local divisions of the Cape supreme 
court Their judges were judges of the Capo supreme court, 
entitled to sit and take part m tho pioceedings of the supreme 
court at Capetown These courts were known as the Court of 
the Eastern Dtstnets of the Cape of Good Hope, sitting at Crahams- 
town, and the H%gh Court of Grtqualand ires/, sitting at Kimbci - 
ley Each consisted of a judge-president and tw o puisne judges 
Within their respective territorial areas of jurisdiction they had 
concurrent junsdiction, i o both an original jurisdiction and an 
appellate jurisdiction from the decisions of magistrates, with 
the supreme court of the Cape of Good Hope but from the 
decisions of these two local courto an appeal lay to the suxireme 
court at Capetown The Supreme Cowt of the Tranvaal sat at 
Pretoria and had jurisdiction ovct tiic whole of the Transvaal 
A local division of this Court known as the W Uioaterarand High 
Court, sat at Johannesburg, and, except that it had. no appellate 
jurisdiction at all, its powers within its area of jurisdiction W'ci e 
almost equal to those of the Transvaal supreme court The 
Supresne Court of Natal sat at Hantaburg, and the H%gh Court 
of the Orange R%ver Colony sat at Bloemfontem 

3. The Superior Courts of the Union 

The South Africa Act created one supreme court for the whole 
of the Union 
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95 There shall he a Supreme Court of South Africa conaistii^; of 
a Chief Justice of South Afneo, fho judges' of appeal, and the 
other judges of the somal dniisjoiu of tho Supji'zne Court of 
South Africa m llie provinces 

96 There shall bo an appellate di\ i^ion of the Supivinc Court of 
South Africa consi'^ting of tlw. Cliicf Jnstioo of South Africa and 
four judges of apjieal ' 

98 ( 1 ) Tho Bo\ oral supi emc com ts of tlic Cajii' of Good Hope, Natal, 
and tho TransMiul, tuul the High Ootirt of the Oiango River 
Colony shallion the islablishmont of tho Union, become provmciel 
di^'uuons of tlic SupixDM* Couit of Soutii Africa mthin thoir 
rcapectu c pro^ inccs, and shall c*oeh bo prosified over by a judgo- 
president 

(2) Tho court of tho casUm distiicts of the* Cope of Good Hope, 
tlie High Couit of Giiqiiaimid, tho High Coint of Witwatei-srond, 
and tho 6(*\CTal oiromt <oi»ts ohnll bocomc local divisions of the 
Supremo Court of South Aliifawilhui the rospectivoaicas of their 
jurisdiction as c\Htmg at tho tstabhslimcnt of the Union 

(3) The said piOMtuial and local cii\isioiv», i-oferrod to in this 
aotassupoiioi courts, sliall m addition to any oiiginaljuiisdiction 
exercised by the cons siiouding courts of tho Colonies at tho 
cetabliHhnient of thi Union lla^e jmi^diction in all matters — 

(a) in uliich tho noM'tiunmt of llio Union or a person sumg 
or being su«l on bflwlfof siuh goicrnmcnt iso party, 

(b) m Mhicli tho \aliditv of au> pioMncuil ordinance idiall come 
into quosiiun 

(4) Unless mill until Piulimnont shall othenriso provicb, tho 
raid suporioi coutts Nliall mtitaUs mutandta ha\o the ramc juris- 
diction m inath'is uffi*ctmg tho solidity of elections of members 
of the House ol Asscuiblj and pio\ mcial councils ns tho corre- 
sponduig courts of tin* Colonies h i\ e ut the estabhshment of the 
Umon 111 ifgard to Paibamcntaij elections in such Colonies 
rospectn oly 

It thus appears that after the ostabJjsluuciit of tho Umon, all 
that was changed ttas the nomenclature of the several supeiior 
courts, and an apx't'Hdto tbnsion foi hoaimg appeals from tlioae 
oourta was created £^ccpt foi an increased pirisdiction to deal 
with matters that in ould aiise fiom tho fact of the establishment 
of one government foi tho Umon and of piovincial councils, tho 
junsdiotion of the superior couits romained the same 

The following table show s the various divisions of the supreme 
court 111 comparison with the superior courts of the former 
colomes 

^ As omended by Boction 2 (1) (a) of Act No 12 of 1920 

* As substituted by section 1 cd Act No 12 of 1920 
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4. The Appellate Division 

The appellate division of the supienio court of South Afiicii 
possesses only an appellate junediction In oriznmal cases, tho (' 
18 an appeal to the appellate division from provincial and local 
divisions before whom cases have been tried in the first instance, 
only on points of law Such jurisdiction as the npjicllate 
possesses in criminal matters is exercised under Act No 3! oi 
1917 on an application for (a) arrest of judgment on the giouiid 
that the mdictment discloses no offence , or { 0 ) the conHideiation 
of a special entry on the record made on the appheatiun of Hk' 
accused, in which a specified allegation of iiicgulanty oi illegal- 
ity m the proceedings is made oi (r) the consideration of a ({iics- 
tion of law reserved at the trial bv tlic picsiding judge on his 
own motion or at the request of the ju osecution or ilefenee llie 
appellate division may either confirm the judgment of the tiial 
court, or set it aside, or remit the case to the court below fui 
judgment to be given if it has not already been given, oi it may 
itself give such judgment as ought to have been given, oi it may 
make such other order as justuK) may require 

From the above it appears liiat the Umon does not possess a 
court of cnmmal appe^ from trials held in the first instance in 
the superior courts (other than from the native high court, to 
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■which reference made belo\^ ) This omission is due to the age- 
long doctrine that jinies do not make mistakes on questions of 
fact, though ]udgcs may well make mistakes on questions of law 
It IS a matter of constant siupiise to the* oidinarj layman who 
learns for the first time that ]>oi3ous may he convicted of murder 
or sentenced to imjn isonmcnt foi life w ithout being allowed any 
appeal on the facts of the ca‘<c The nearest appeal that may 
he brought on fact is a question of law i cserved on the pomt 
whothoi there w as o\ idem e to go to the jury, and to succeed on 
this ground is most difiteuli Some change in the law to allow 
appeals on facts iii ceitnm cases mav allay the mi^jvings of 
many xesponsiblc tlnnkeis Tlic conit of ciiminal appeal m 
England is an o\aniplc of what may lie done in this cbi’eotion ^ 

Arising out of this weakness is anothei, but this time the 
weakness is on the side of the accused and is to be condemned 
equally with the weakliest, which may send an innocent man to 
prison or to death Foi iindci the mtcJiu'ctation which has been 
given to the onininal (ode ot l‘»J7 a jx^i-hon almost obviously 
guiltyma> escape punwhinentm ceitaincuDumstajices If there 
has been an iiicgulaj itv in the piocceilnigs which has prejudiced 
the accused, the con^ k tion must lie set <isido and the accused 
must be acquitte<l Foi evamplc if cndcnce h.is been WTOngly 
admitted, and tlio np{X'11ate diMsion is of opinion that the 
admission of this evidem e has picjiidict»d the accused (and any 
benefit of the doubt must Ix.* gii on to the accused) the* conviction 
must be quashed Now it iH*aiJ> alwais hapjiens in these cases 
that there would uliiUAt <oil.uiiJ\ have lx*on a conviction with- 
out the admission ol the iiic'giilai evulince, lint jiivt Iwcaiwo a 
mistokehas hcc*n made the ci<n\n in leading the evidence and 
by the couit m ailnuttiiig it (and the accused, iiercoivmg the 
enoi, romaiiis quiet iukI uiqwotestjng) tlie ajiix'llate rlivision, if 
it thinks that thcie might jMissihlj have been no conviction if 
such evidence had not Imvii ksl, iim«t set aside tile conviction 
Eor, just as the tippcllati ibv iMon (amiot sit ns a court of appeal 

^ Smeo tho at)o\o miis witlltii and ^vlu1< tins book vrOR ui tlio pifus, the 
Cencial Aiuendniont liill was inlioduicd in tho Uiiiou I’nibcmionl in 
May, 1934 it failud to iliuiiig Hut m»->iom, ha\ing boon sent to a sulect 
coznmittA, Qtid it mli lie intiodocid n^piui OHrJy ui 193^ Tiio Bill Anns at 
Tnftlcmg tho app<'lloto diMsion A (ouit ot (iiimnal oppcdl and dnulcs murder 
into murder in tliu fubt di give and munlcr in thu &c.LOud degroo, luakmg the 
death sentence diBcrctioiiar> in tlio latter case 
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on q^ucstions ot fact, when this pomt of law is hron^t hef oi e 
it, it must atisuiae the aaiue HutiUuus lole and declare that as it 
IS not a judge of fact, it is unable to say whether or not, without 
the wrongly received evidence, the accused w ould certainly have 
been convicted The remedy for this weakness hes in the simple 
necessity for making the appellate division a court of criminal 
appeal on questions of fact as it is on questions of la^v 

Appeals from the magistrate* courts are brought to the 
superior courts having junsdicfaon, and thenco, after special 
leave has been given by it, to the appellate division The same 
apphes to civil appeals brought from the inferior comts 

Contrast now, with the criminal jurisdiction of the appellate 
division, its civil junsdiotion It may hear appeals m tiial cases 
from the decisions of a amgle judge of any superior couit oi a 
decision given by two judges m a tnal case It may exaniuie 
every element m the evidence, and though it will not leadilv 
reverse a decision on pure questions of fact, it will not hesitate 
to do so if it IS of opimon that such decision ^as wrong, 
or, to use legal phraseology, against the weight of evidence 
Here, at any rate, an aggrieved person has the possibility of a 
remedy 

By the Administration of Justice (Furthei Amendment) Act, 
No 11 of 1927, three judges of the appellate division form a 
quorum for appeals from a single judge , four from two oi moie 
judges If four judges hear an appeal and uie equally divided 
the judgment of the court appealed fiom stands as the judg- 
ment of the appellate division, and costs follow such judgment 
unless the appellate division by a majority decides othcnvise 
Three judges form a quorum m appbcations foi leave to appeal, 
or m cnmmal matters, or in appeals from the native high couit 
of Natal 

There is a great weakness m this slatutc, which has been 
dictated by the desire for economy Applications, motions, 
petitions, orders as to costs only, and oeitam other matteis, 
brought before a single judge, must bo taken to three judges of 
a provincial division on appeal, and then, with special leave, 
to the appellate division The original judge may allow the 
prayer in a petition , the three provmcial judges may be divided, 
one m favour of the prayer, two against it The appeal judges 
may be equally divided In all, four judges are against the 
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prayer and four are m favour of it, yet if is disallowed Litigants 
cannot be wholly satihriocl 

By the Rhodesia AppoaK Act Xo 18 of 1931, the a]>ix)llate 
division has jurisdiction to hcai aiiiK*als Irom the high court of 
Southern Rhodesia as though thev wert' ap^icals from a local 
division of the Supiemo Court of South Africa, and by the 
Appellate Division Act, Xo 12 of 1920, the aiipellale division 
has jurisdiction to hcni appeals from the high court of South- 
West Africa, as though (her uere ajipcals from a piovmcial 
division of the supreme court of South Afnca Appeals znay 
be brought m cnnimal cases from the native high court of 
Natal (tiub court’s civil jiin^diction was abohshed by the Native 
Admimstration. Act, 1027) on questions of law as well as on 
questions of fact 

Sometimes the intei’raediatc proviiicial division may be elim- 
inated in the pioccss of aiqieal to the appellate division by 
agreement betw een the (lai ties m ajipeals from a single judge’s 
decision in application^ motions, &o , or by agreement bet^sroen 
the prosecutor and the accused m crunmal cases before magis- 
trates 

The appeal to the ajijx^lUtc division is not hmited in respect 
of the aaioiuit in dispute oi the nature of the case Except in 
interloGUtoiy matteis, certain applications, and orders as to 
costs only, appeal may bo biou^t as of nght Where appeal 
is brought from n couit in which the matter has already been 
decided as an niipeal, the leave of the appellate division must 
first be had 

The scat of the apjiollato division is at Bloemfontein The 
South Afnca Act jnoMded that (section 109) 'The appellate 
Division shall sit m Bl<K*mfmitem but may from time to tune 
for the convenience of siiilois hold itx sittings at othci places 
withm the Union’ Owing to some dissatisfaction having been 
expressed in the Ouinge Kiev Stale at the hearing of appeals 
elsewhere than in ]?l(H‘mfoniej)), the Adinmistration of Justice 
Act, 1912, iirovided that the c|ucstioii whether appeals should 
be heard elsewhere than nt IJJoomfontein might only be decided 
by the appellate cli-\ ision sitting nt Bloemfontein, andan apphea- 
tionfor an apjieal to be heaid cIhc where might be granted only 
m 'exception^ circiirastanet s The effect of this amendment m 
the law is, in practice, to make it too expensive for appeals to 
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be heard elsewhere than m Bk)emfontem, and it is very lorc 

indeed foi the appellate division to Bit elsewhere 

The decisions of the appellate division aie binding upon cveiy 
court in the Union The establishment of this court, therefore, 
marked a great advance m the securing of a uniform intci'iucta- 
tion of the law throughout South Africa However much tlio 
judges endeavoured to secure this end m pie-union cU\'s, there 
vvas often a conflict in the decisions of the courts of the four 
separate colonies Now, each of the provincial and local di\ isions 
IS bound to follow the decisions of the appellate chvision 

There are important statutory provisions which ha'V'c for then 
object the harmom 2 ing of the admmistration of justice and of 
judicial mterpretation throughout the Umon The South Afiica 
Act provides 

111 The process of the Appellate Dimbioh shall run tlu-oughoul 1 h( 
Union, And all its judgments and onleiti sluill have iuH ioix(> utiil 
effect m every pTo\mco, and shall be oxi'cutecl m IiLi intnimi 
as if they were oiiginal judgments and ouIc'im of the pnn iiu ml 
dn wion of tho Supreme Court of South Afi joa m huc)) ju oi ina 

Cmnmal matters are dealt with by the Cnmmal I^ioceduio 
and Evidence Act, No 31 of 1917, as amended by Act No h) 
of 1926 

388 Whenos'er the Minister has ony doubt as to th(* oonrettni's-, of 
any decision in any munmal case* on a inutlor of law l>\ lun 
Nupenor court, the Appellate Dn ixion ma\ , upon tlii' (i]>plH it ion 
of the MinLster, order that a npi'ciol cusi bi jnt'ijaiivl foi 
consideration end that the raatteis vihicl) woiv (It tininini il In 
such decuiion bo argued bofoio it in oiilor to obtain iti iiiling 
thereon, and such ruling shall thenutlpr be dm ini'd b\ nil ioinf-> 
to bo the oorroct docisioa in the mnttn 

There is no analogous piovwion I’cgaidmg civil inattcjs 
These ai-e left to the discretion of siutorb If thc^ at e di&satisfipd 
with judgments and think they arc wiong, they may go to tiu* 
Appellate Division at their own expense The Mag ist late's’ 
Courts Act, No 32 of 1917, has a provision which, though it is 
not confined to cnmmal cases, is not likely to be, and has not 
yet been, apphed to civil cases By that act 

107 Whemovor m one province any Uecjsjon is given bj a proimicml 
or local division of tho Snpicmo Court as to tho inlcrpi'cltitioii 
of any proviBion of this Act in conHiot with a decision of uriy 
other such court m another p^o^ mco, tho Minister may proceed 
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to ha\e u special cq-sc prepared for the Appellate Division and 
to Imvc tlie rnntl ei iiigued lx‘foie the Appellatu Di\ ision in order 
to obtain its iiilmK Iheieon, and such luling hliall thcicaftii be 
deemed b> all otliei comts lo bt' thi' trm* inteipretation of buch 
pio\ ision 

5. Criminal Jurisdiction of the Superior Courts 

(i) Qnqvml JmivJutton The South Afnca Act left the 
superior couits of the L-nioii ju piecwclv the same position as 
regards cnniinal jiiiisdiclion as before the establishment of the 
Union The act cioated only an appellate tbvisjon to which 
appeals might be brought on ciinunal matters fiom provmcial 
or local divisions af toi biiecwi Iea\ e to ajiijcal has been given by 
the appellate couit I’hc hcvcral supienie courts, high courts, 
and circuit courts continued attei the establishment of the 
Union to possess as ])rovinei<il ui local divisions (os the caso 
might be) the same ciinminl juiisdiction which they had. pre- 
viously poRsesbcd J’resKled ovei by n judge, and with a jury 
to dcternime quehtions of fact such a bupenor court had before 
the establibhnient of the Union, and has now piaotioally un- 
limited juiisdietion ui ciinimal coses within the area for which 
it was constituted This juiiHdiction except m voiy special 
cases, comes into ojK'iation on piesentation to the court of an 
indictment l)v the <ittoine\'geneial ot the province, or in the 
case of the Eastern IJiNtiicfs court, an indictment by the solici- 
tor-general , and hudi indictment is piesentcd after the accused 
has been committed foi iiial b\ a magistiatc holding in a semi- 
judicial and '*enii-adii)iniHti.iti\e caimcitj' an inquiry called a 
preparatoiy cxaminatiou 

l^ie ^rtniiiiuf f^oceefurr and Bviricncc Act A’d 31 of iW7, 
besides contiiunng the juiisdntiou pieviously posaesHcd, recog- 
nizes two othei classes of supcjioi couit for the tiial of criminal 
cases , {a) the native liifth com t of Natal as a permanent coiu^ 
and (6) a special cmninal couit constituted by the govemor- 
generaJ-in-council on the reqiH*st of the attornoy-goneral for the 
trial of certam classes of cases where there are grounds for 
behevmg that the ciicIh of justice may be defeated by a tnal 
before a juiy ^ 

^ Boo section U of tliib ciiaptrr 

* See Cliajitei XXIl By Art No 20 of 1931, women and peraons 
undoi tho age of 15 >uufb iiia} claun to be tried by a jury Lonsiating of women 
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Circuit courts are held at such places and on such da^'B as the 
governor-general may approve, on the recommendation of the 
judge-presidents and judges of the provincial divisions con- 
cerned Descriptions of the groupings of magisterial distiicts 
into circuit districts and the places and days of holding ciicuit 
courts arc published m the Gazette from time to time 

Except m the case of the native high court and the special 
CTimmal court, or when an accused makes apphcation to be tried 
without a jury, cnmmal tnals are conducted before a jurj’ of 
mne men, of whom seven at least must be unanimous as to the 
verdict returned After a verdict, the court is limited to 
the punishment by the provisions of the common law as to the 
offence, or in the case of a statntoiy' offence, by the terms of the 
statute creatmg the offence The court must impose the death 
sentence on convictions for minder except where the Accu‘«cd is 
a woman convicted of the murder of her newly bom child or is 
a person under sixteen years of age and the court may imiiose 
the death sentence on a conviction for treason or rape In other 
cases the court may impose a fine or imprisonment oi whippmg 
or all such punishmenta, and may also impose special classes of 
detention or punishment described later m the section dealing 
with inferior courts On a third conviction for certam scheduled 
offences, a supenor court may declai*© the offender to he an 
habitual cnmmal, and imiK^e upon him an mdetcuninate 
sentence 

Under Act No 31 of 1917 the attorney -gcneial of a i>iovmce 
(or the solicitor-general of the Cape Eastern dl^tllcts) was vcsti'tl 
with the right of prosecutmg all offences, but under the amend- 
ing Act No 39 of 1926 such nght i'* vested in the mmistci of 
justice, who may delegate his powci?, of piosocution to tlu‘ 
above-mentioned persona 

(u) Appellate JunedicUon Eveiy decision involving a con- 
viction m a cnmmal case by a magistrate r coiu-t whethei on 
law 01 on fact and whether against the conviction or against tlie 

onl^ The guolifications for 'women sitting on a juiy aie the samo as for men, 
but it IS not a duty for women to be placed on the jurors’ roll, but a i igbt 
for which application must be mode If nine women are not a\ailab]o, cithci 
bci.au’>(> of (.hnllenge or beca'use there aio fewer than eighteen female juiois 
a\ailable for seivice m the particular juiy district, tho trial proceed-' m Ihi 
oiduiai> way Thei-e can therefore be no mi^ed junea consisting of men and 
women Up to the present no women juries ha-ye sat 
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Bentence passed, is huLjcet to an appeal by the convicted peison 
to tbe provincial division itkm the area ot jinisdiction covering 
the magistrate’s court ox to a local division (Mith the single 
exception that the Wit w.itcrsi and local division has no appellate 
jurisdiction, at all and apjieUantfi must go to the proxincial 
division sitting at ri’ctona) The court to \i hich such an appeal 
lies niav confirm, alter ox revcise the eonviction, or vary the 
sentence or remit the ca« 50 hack to the mngihtiatc v^ith instruc- 
tions Section 5() of Act Xo 39 of 1926 has viiscly altered the 
law making it impos*>ihle for an accused to take undue advan- 
tage of success on aiipcal on a technical point such as the illegal 
admission of evidence liccausc the amendment in the law makes 
it competent for a ne\\ prosecution to be instituted, if an appeal 
has succeeded on the gi ound that evidence xx as illegally admitted 
or on some other iircgiilantv 

In addition to tlic abox'C appeal jiuisdiction, the hlagistrates’ 
Courts Act, 1917 contains one of the most salutory proxnsionB 
in any bysteni of hxxx and one most necessary in a country like 
South Africa xxitli its largo and nv^tly ignorant native popula- 
tion Tins IS the pi ox ision iclatmg to automatic reviexv When- 
ever a sentence ot irapnsonment or other detention for more 
than three months oi a fine over 125 m inflicted, or xx'hippmg 
IS ordcivil oil a pci son inoiv tlum sivteen j'cai’s of age, the record 
of the case must Ik* «!e«t hx* tlie magistrate to the registrar of 
the division of the supiemo coiut to xxhich appeal may be 
brought, and it must he submitted immediately to a judge in 
chambers foi his cousideiation If the judge is satisfied that tho 
proceedings Iiax’o liceii in accordance nith real and substantial 
justice, he gix'cs his ceitificate to that effect Othermse the case 
IS dealt with 111 <)])cn eouit xxhicli possesses the same powers as 
it possesses on appeal It the ca'<e presents any difficulty, or if 
the judge ih in .iiix tlic court may request counsel to 

argue the ea«5e befoic it liillx The jiunoi bar alw'ays assists most 
wilhngly The laxx jvpoils abuimd xxith dccibions of the judges 
on review, and a fair peiceiitngc of the reviews have ended in 
favour of tho accused Despite the automatic review, an accused 
need not wait or rel->' on it, but may appeal on his own behalf 

The crown may also appeal to the above court against any 
decision m a magisti ate 'a coiiit dismissing a summons or charge 
on the ground that it ih bad in hiw or discloses no offence The 
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reasonabJeTiPfia of thia provision "will be understood if it is ex- 
plained that exceptions on ihe above grounds must be taken 
before any evidence is led and before the accused has pleaded 
The accused, therefore, has not been m jeopardy, and the tiial 
may contmue if the crown’s appeal is successful, or if it is not, 
the accused may be charged again The crown may also bung 
the decision of a magistrates* court m a criminal case in review 
but {he provincial division s rulmg on such review docs not 
affect the decision m the particular case, but selves foi the 
future guidance of magistrates* courts 

6. Grltmoal Jurisdiction of the Inferior Courts 

The Magistrates’ Courts Act of 1017 codified and amended 1 he 
laws of the several former colonies icgarding the infeiioi couits 
The magistrates’ courts of the Umon owe their existence now 
to the aforementioned act All these couits aie crcatmch of this 
statute, and their junsdiction, power, and authority arc limited 
and defined by this statute and its amendments, and bv the 
Cnmmal Procedure and Evidence Act, 1917, and its amend- 
ments The ordinary junsdiction of a magi&tiate includes the 
power to inflict a fine of not more than i.)(), or impiisonment 
with or without hard labour, spare diet or solitary confinement 
the total penod of imprisonment on each count not to exceed 
BIX months, and fifteen strokes m so far as coipoiai jiunislinient 
IS concerned If a magistrate has committed a person foi trial 
or sentence before the supreme court and the attoinev-geneial 
has remitted the case back to the magistrate, his powcis ot 
punishment are twice those stated above as regards hnc or 
imprisonment. 

Magistrates have power to older adults to be sent to ftiini 
colomes or mchnate reformatoiies, and juveniles to ju\cnile 
reformatones Sentences may be postjioned or suspended on 
condition of good behaviour, or may be merely technical, such 
as a caution, or a reprimand, or imprisonment until the using 
of the court 

Courts of special justices of the peace are now governed bv 
Act Xo 2 of 1918 and the two enactments mentioned above 
Their junsdiction is hmited to (i) statutory offences, foi which 
the maximum penalty does not exceed a £25 fine or three months’ 
impnsonmcnt, or both , (u) petty thefts or assaults , (m) certain 
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petty rural olfenccs zespecting presen-ation of game, the pound 
laws, &c , (iv) contraventions of tiic Native Labour Regulation 
Act, 1911 , and (v) contravention of the Masters and Servants 
Acts In the last class of cases a special justice of the 2 >cacc is 
giTCn the full jmisdiction of a magistrate but othemiso the 
powers possessed by a special justice are small, fines being 
limited to £10 and puni'shmciits to one month’s imiinsonment 
Cases, however, niav be tiansimtted by him to a magistrate 
whenever they are seiioas enough for this course to be taken, 
and appeal agamht hl^ dcciMons m all matters may be brought 
before a magistrate, while the luoccdure of automatic review 
outlined above regaidiiig irmgi^iatcs <leci<»ions in ceitam cases 
IS adopted in all coiividiom. bv a special justice, the mcords 
being sent to the local magJ^tlatc and the review being con- 
ducted by him Decision') bv a magl^tlatc in his appellate 
capacity may be taken to the aujiicme court 

While the jurisdiction of a special justice of the peace is 
limited m lespect of both punishment and the subject-matter 
of the charge, the juiJs(bction of magidtiates, eveept in cases 
of homicide, treahon, and tape (which classes of cases he may 
not try at all), is not limited m lest^ct of the nature of the 
charge There is a tendency to increase the pumtive powers of 
magistrates, and locont «>talutc^ have given magintrates ex- 
tended powers 

Host of the ciiminal of the Union are disposed of by 
magistiutcs The s\stom ina\ be desciilicd as speedy, rough 
and ready, and, cousideiiiig th^ amount of woik which is per- 
formed by the niagiwtiates cxtidoidnuuilvefticient Magistrates 
are jvowoted fwin the jdoks of offizjnls m the departments of 
justice, oftei having taken ceitaiii examinations, and having 
acted as jiiosecutois ^riieii knowledge and experience of 
cnminal w'ork are thorefoic mo-t thorough 

7 Civil Jurisdiction of the Superior Courts 

The mannar m A>hich the sevewil superior courts come mto 
being at the establishment of the Union has been described 
above A superior com-t has m addition to any onginal juns- 
diotion exercised b) the eoiiosponding court of tho colony at 
the date of the estabhshinent of Union, junsdiction m all matters 
m which the go\ ernmeut of the Umou oi a person suing oi being 
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Buod on behalf of such government ir a party, or in which 
the validity of any provmcial ordinonco comes mto question 
Geucrallv it may be said that a provmcial division m each 
provmce has imhmited jurisdiction throughout the provmce in 
respect of all causes or znattem arising vithin that area , i\]ii1o 
each local division has jurisdiction (shghtl3' restricted in some 
respects) in regard to causes arising and persons residing with- 
m its defined area For example, the Witwatersrand Local 
Division, while it has concurrent jurisdiction with the piovincial 
division so long as the cause or matter nnses within its defined 
hunts, is expressly excluded from exercismg any appellate jmis- 
diction or from reviewing the proceechngs of infenoi courts 
Special jurisdiction is given to anv provincial division in wlucli 
a parhamentary oi a provincial coimcil election is held (but not 
to a local division) to trj' election petitions 

The provincial divisions sit at CapctowTi, Pietermantzbuig, 
Pretoria, and Bloemfontein respectively The Cape PioMiicml 
Division consisting of five judges, the Natal Dnision of four 
judges, the Transvaal Division of seven judges, and the Otangc 
Free State Division of three judges The Eastern Dihtiicls Local 
Division consists of four^ jndges, the Gnqualand West Local 
Division of one judge, and one judge of the Tiansvaal Piovmcial 
Division may preside over any sittmg of the Witwatcrhrand 
Local Division 

In all the Capo divisions, the court may sit -with one judge 
only as a divisional court, and as mam divisional courts as thei'c 
are judges available to preside may at the same tune for the 
dispatch of civil business In the Tiansvaal and in tlio Free 
State (except in ^'acation timo wlien one judge constitutes ii 
quorum) the quorum of the court is two, except in motion',, 
apphcations, and trial cases where the defendant is in default, 
when one judge sittmg m cliamlicis constitutes the couit A 
divisional court of one judge may cxeicise the civil juiisdiction 
of the court m any trial action if both parties consent, oi if the 
action IS remitted to such divisional court for trial by older of 
the full court * The provisions applying to Natal are the same, 

^ Suo l^i&lom Distnei Local Duision CouBtitution Act, 1014 

^ See Orangt* l<'ree Stato AchniiuRti.ition of ilubtice Aniendmcnt Act, 1934, 
bringing the Orange Froe State piactico into lino with Tiansvaal Ordinaiicu 
No 31 oi 19U4 
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except that a judge sitting in chambers has a more restneted 
jurisdiction 

In order to make tho machinery of justice work inoro smoothly 
in actions between poisons resident in different provinces, it has 
been provided that a civil process for commencing civil pioceed- 
ings may, subject to compliance with ceitam foims, be served 
throughout the Umoii mion anv defendant who resides or is for 
the time being within ^c Umon, and is subject also to the 
jurisdiction of tho couit WTien a defendant resides within the 
Umon, no attachment of ins jicison oi property is necessary to 
found junsdiction, aucl summonses aic to be served m the 
ordinary manner pcisonallv upon the defendant 
The ^outh Afnca Act has certain piovisions aiming at the 
facibtation oi heaimg actaons imd onforcuig judgments 

H3 The rogi-itrnr of * n punmcjol (li\jsion of ti»o Supr^c Court 
of Soutli Africa, if Ihurcto n'qvitstfsi b\ any party m whose 
favour any judgment oi owlu hii>» been given or made by any 
other diMSion nbal!, upon tin dipohit with him of an authenti- 
cated copy of ouch jtKignii^ti ot ordci and on proof that tho 
same romauis iin'>ati'>ftccl i-isur a writ or other piocees for the 
execution of ^uch jndginmt or orclci, and thereupon euch wnt 
or other piocC'S xholl bt oxmitod in hko manner as if it had 
been oiigiualh irisiusi from t)ia dmmon of wlucli Iio le logistrai 
113 Any piovincjal or local iUnhiou of the Supreme Court of South 
Africa to winch it max bi made to appear that any civil suit 
pending thoicm mav lx moie con\cnicntly or filly beard or 
determined ui another fhMsion, may order tho same to be 
removed to sucli othn cli\jbiaii, and Uierenpon aucli Jaat- 
mcntionod diMi^ion IllH^ piocecd with such suit m like manner * 
aa if it had origuiaU\ commenced therein 

All the divisions, except the TVitw atersrond Local Division, 
may hear appeals fioni the decisions of magistrates m civil oases 
The Bupenor coiu'ts have also inherent jurisdiction to correct the 
proceedmgs of scmi-judicial and administrative bodies when- 
ever there has been gross irregularity oi illcgahty 

8. Civil Jurisdiction of the Inferior Courts 
On January 1, 191S, the new consohdating and amending 
Magistrates’ Courts Act, No 32 of 1917, came into operation, 
and, repealing the considerable number of statutes which had 
previously governed the uifciior courts of South Afnca, imposed 
uniformity in the junscUclaou and procedure of these courts 

B b 
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throughout the Union The result is that a single code governs 
the constitution, junsdiction, and rules of procedure of every 
infciior court hearing civil disputes m the Union 

The act provides that a magistrate’s court shall have jiuis- 
diction (rt) in actions m which is claimed the dehvery or transfoi 
of anv ]iroperty movable or immovable not excee^ng £200 in 
value , (6) m actions of ejectment against the occupier of land oi 
premises withm the distnct if the light of occupation does not 
exceed £200 in clear value to the <K5cupiei , (r) in othei scctioiiR 
(except those specifically excluded) where the claim or value of 
the matter m dispute does not exc^d £200 

The following classes of actions, however, are spccificallv 
excluded from the jurisdiction of the magistiate’s court, how - 
ever little may be the amount at stake, viz actions for oi con- 
cerning (a) divoice and judicial scpaiation, (6) the valldlt^ and 
mteipretation of wills and testamentary documents, (r) status 
of persons in respect of mental capacity, (rZ) specific pojfoim- 
ance of acts without the alternative of damages, except as tf) 
rendering accounts oi dehveiing property not exceeding £200 in 
value , (c) decree of perpetual silence (/) provisional sentence ^ 
Except as to these specially excluded actions, a magistrate s 
court may acquire junsdiction by the written consent of both 
parties, whatever may be the amount or value in di«(pute 
Incidental to the jurisdiction m ci^nl matters, a magistrate^ 
may issue orders of personal airost of persons suBpected of 
absconding, orders of attachment of jiropcrtv, interdicts pio- 
hibiting the removal of furniture winch is subject to the land- 
lord rt hj’pothcc for rent, and its judgments may be enforced 
by execution against movables pumanlv anil aftei’w aids against 
immovable pioperty which is not subject to pnoi chaigcs 
attachment of money in the hands of third paitacs belonging to 
the debtor or due to the debtor, and, on debts incurred jirevioiis 
to Mav 1 9, 1 932 by impnsonment of the debtoi himself ® 
Appeals from the decisions of magistiates have already been 

^ A mothod of pimontuig the repetitu>n of libola 

^ Obtaining a form of bummaiy jndgiiv'nt on bqmd docmnenlB, i o bills ot 
exchange, mortgage bonds, or any dorumont I'cgarding which it is nol I'cquii ed 
to lead anj evidence The only ulk^tions mailo lu the auminoiib are that the 
money claimed la owing and has not boon paid 

’ Ai-t Xo 17 of 1932 aboUshod uvil unprisotunent except m caacs of mib- 
roprcbontation 



THE .TUDICIAL SYSTEM 371 

dealt with The parties may, however, agree in wTiting before 
the hearing of a cafiic that there shall be no appeal, and that the 
judgment of the niagisti ate bhall be final 

The Magistrates Courts Act, 1917, has been applied to the 
mandated ternton of South-West Afiica 

Special justices of the pence have cimI juiisdiction in matters 
in which a liquidated sum not exceeding £25 is claimed, but 
this court only ha^j this juiisdiebon if there is no magistrate's 
court within a radius of 25 miles Appeal from this court hes 
to the magistrate s coiiii 

9 Native Courts 

Natives, in both ci\il and cnmmal matteis, are generally 
speaking, subject to the Oidmar\ laws and the ordinary courts 
of the land Certain sjiccial tiibunals have, however, been 
estabhahed for tlie heaiing of pmelv native coses, with a view 
to affording the native a *»implei and less expensive method of 
procedure, and also to ensure that cases ansing out of native 
law and customs are heard bv officials experienced and learned 
in such laws and customs, and, in so fai as native chiefs* courts 
aro concerned, to accord a measure of recognition to purely 
native institutions 

C%ul Matters 

In SO far as civil matters are concerned, the following special 
native courts have been established 

(i) Nahve Chiefs' and Headmen's Courts A native chief or 
headman appointed as such under the Native Administration 
Act, No 38 of 1927 (as amended bv Act No 9 of 1929) may be 
authonzed by the govcrnor-gcneial to hear and determine civil 
suits aiising out of native law and custom between natives 
resident within his area of junsdiction An appeal from the 
decision of any such coiui; lies to Uie court of the native com- 
missioner 

(u) Kahie Cmnmisswvets' Courts The governor-general is 
empowered, imdcr the Native Administration Act, 1927, to 
estabhsh native commissioneis* courts for the hearing of all 
civil causes and matters between natives only, provided that 
no such couii; shall have jurisdiction in any matter in which 
(a) The status of a person m respect of mental capacity is 
sought to be affected , 



372 THE ADMINISTRATION OF JUSTICE 

(6) a decree of perpetual silence is sought , 

(c) provisional sentence is sought , 

(d) the vahdit}’ or interpretation of a will or other testa- 
mentary document is in qu^tion , or 

(e) a decree of nulhty, divorce, or separation m respect of a 
marriage contracted according to Chnstian or civil rites 
IS sought 

Under this provision native commissioners’ courts have been 
estabhshed m all districts in which there is a largo native popu- 
lation resident under tribal conditions 

These courts are authorized to decide cases involving questiouh 
of customs followed by native, according to the native law 
applying to such customs, except in so far as this law is repealed 
or modified or is against the principles of public pohevor natuial 
justice 

(ui) yative Appeal Courts Th^ are tw o native appeal courts 
in existence, one for the Cape and Orange Pree State and one 
for the Transvaal and Katal Those couits wore constituted 
under the above-mentioned act foi the hearmg of appoalo from 
the native commissioners’ courts Each native appeal couit 
consists of a president and two members The president is a full- 
time officer appomted by the governor-general, while the mem- 
bers are appomted by the minister ^ni time to tune as required, 
and are selected from magistrates, native commissioners, and 
other qualified persons 

The decision of a native appeal court is final, except 

(а) where conflictmg decisions have been given by a native 
appeal court within its of jurisdiction, in w'hich case 
the mimstcr may cause a sfwcial case to be argued before 
the appellate division of the Supremo court , 

(б) where the native appeal court consents to an apphcation 
for leave to appeal, upon any point stated by the court, 
to the appellate division 

(iv) Native Divorce Courts These courts were established to 
hear matrimonial suits between natives mamed according to 
Christian or civil ntes Each such court must consist of the 
president of a native appeal court, and its area of junsdiction 
must coincide with that of a native appeal court Two nativo 
divorce courts have accordingly been established with aieas of 
junsdiction comcidmg with those of the two native appeal coui'ts 
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The ]nn«Miiotion of the -siipromo poiirt bs a foinam of first 
m<;tanee for native di voice cases i< not ousted bv the native 
divorce coiu?ta, and, nioieover an appeal fiom the judgment of 
a native divorce coiiit hes to the pioiniicial or local dmMon of 
the supreme couit haMiig jurisdiction 

Ct imtnat Jfafferfi 

The special courts established for the eveicise of criminal 
jurisdiction in icspect of natives aie as follows 

(i) Xafire Chuffs, and Ilendmcn's Cumiuaf Comts The 
governor-genei al is cmpoweicd to grant to anv native chief or 
headman jurisdiction ovei memlx^is of his own tnbe resident 
upon tribal land oi in a ti ibal location within his aiea in respect 
of offences punishable under native law and custom His jiiiis- 
diction 18 hmitcd to a maximum penalty of tw o head of cattle, 
or £o An appeal fiom the cU'Cision of anv such court in a 
criminal matter lies to the niagisti ate of the district concerned 

(ii) Natne Comuu’f^iomt \ Courts The govonior-goneral may 
confer cnmmal junsdiction ujion native commissioneis m 
respect of offences committed hv natives, subject to the juus- 
diotion of a magistrate s court Ajipcalh fiom the decisions of 
native commis&ioneiN ovorcisiiig citminnl junsdiction so con* 
ferred he to the supicme couit 

(lu) Natal Natiie High Court This coiii’t exeiciscs criminal 
jurisdiction only The court consists of a judgc-iirt’sident and 
three other judges and tries cnmmal cases when the accused 
are natives, but without prejudice to the jniisdicliou of magia- 
tarates’ courts It exeiciscs jun«diction in lesjietl of all crimes, 
including capital offences, comimttcd by natives save certain 
particular classes of crimes specified in Natal Act No 49 of 1 898, 
as amended by Natal Act No 30 of 1910 The jurisdiction 
of the supreme court as a court of first instance i^ expiessly 
excluded m respect of such enraes committed by natives as are 
cognizable by the Natal Native High Court In other w'ords, 
this court takes the place, m criminal charges against natives, 
of the Natal provincial division of the supreme court 

10. Other Courts 

(i) TT'ater Cowta A watei court is constituted by an itinerant 
water court judge who is an additional judge of the Cape 
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Plovmcial Division under Act No 2 of 1024, aa president and 
two cibscssors, one of them a competent hydiaulic engineer 
attached to the irrigation department of the government, 
and the other a person selected from perbons nominated by the 
governor-general for each prockimed water court district The 
Union has been divided into twenty-two watei court disti ids 

(u) Twome Tax Appeal Court A special court for income tax 
appeals was constituted by section 58 of Act No 40 of 1925 The 
court consists of a president who must be an advocate of not 
less than ten years' standing, an accountant of not les^i than 
ten years’ standing, and a representative of the comineicial 
commumty, or alternatively, a mming engineer m oases related 
to the busmess of mining The period of the above appoint- 
ments IS for five years A case may be stated by thi** coui't at 
the request of the appellant or the commissioner on a question 
of law to a provincial or local division of the supreme court, 
and a further appeal may be brought to the appellate division 

11. Table showing Relationship of South African Courts 
to each other 

The courts of special justices of the peace and the native 
chiefs’ and headman’s courts are petty courts, and theie are not 
a great number of them m existence The bulk of the civil and 
cnmmal w'ork of the Umon is done by the mogistrates’ coui't^ 
for the Euiopean and native jiopulation and the native com- 
missioner’s courts for the native population Thetsc courts uii* 
the important inferior courts of the XTmon 

The provincial and local divisions of the supreme court of 
South Africa, besides exercising a most important oiiginal jiii w- 
diction are connected with both the inferior coui't^ ra a couit 
of appeal (except m civil matters from the native commisBioners' 
courts, which go direct to the native appeal court), and with the 
native divorce court 

The following table shows the relationship to each other of 
the various South African Courts ^ 

^ The WitwateiBrand Local Divuion has no appoUsto jurisdiction at all 
Appeals lie from the provincisl or local dnisioiis fiom appeals brought to tlirin 
to the appellate division in all caees, usually after leave, but no leave is ic- 
quired m tiial casos — see text In all cases appeal to a local or proMnnul 
division can be brou^t without Iob\o Tho exclusively native courts am 
shown in italics 
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12. Appeals to the Privy Council 
Before the establishment of the Union there was an appeal 
as of right (as far as the law of South Africa was concerned) 
from the superior courts of the South African colomes to the 
privy comiGil Local statutes and ordinances only placed a 
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limitation on appeal according tu Ihe amount or value of the 
filaim The South Africa Act repealed this nght (m the sense 
in which the word must be understood m this connexion) and 
left only the right of applying to the Kmg-in-Council for special 
leave to appeal, which is mijpyed by subjects of the crown 
throughout the empire The section is as follows 

106 There shall be no appeal fironi tlio Supreme Court of South 
Africa or from any division thereof to tho Kmg>in Council, but 
nothmg herein contained sh^ be construed to impair mi> iiglit 
which the Kmg-in Council may be pleased to cxerciso to giant 
special leave to appeal from the Appellate Division to tlic King- 
in-Council Parliament may make laws limiting tho matter^ in 
respect of which such special }ca\o may be asked, but Bills 
containing any such limitation shall be Tcscr\ cd by tlic Go\ cmoi - 
General for the 8ig;ni£catian of His Majesty's plcosurL* prD\ idod 
that nothing m this section shall atTcct any iiglit of appeiil to 
TTifl Majesty-m-CounciI from any judgment given bv the Appel- 
late Division of the Supreme Court under or m virtue of tlio 
Colonial Courts of Admiralty Act, 1890 

The pnvy council will nofc readily grant leave to appeal it 
will not do 60 m cases roismg questions of a local nature , it 
may do so in cases raising senous constitutional questions ^ 
Very few appeals indeed are heard from the appellate divibion 
of the supreme court by the i»ivy council 
The South Africa Act preserved the prerogative of the crown 
regarding its right to grant leave to any of its subjects to appeal 
from a decision of Hia Majesty’s courts in the dommious This 
privilege of invokmg the exercise of the roj al prerogative In 
way of grantmg special leave to appeal has long obtained 
throughout the British Empire In its origin it might have been 
no more than a petitory appeal to Ihe sovereign as the fountain 
of justice for protection agamst an unjust admmistration of the 
law, but the practice has long since ripened mto a privilege 
belongmg to every subject of the King It has been rccogmzecl 
and regulated m a series of imperial statutes ^ 

Before 1031, any law by a domimon parliament, m bo fai as 
it mtended to prevent the Kmg from giving effective leave to 
appeal agamst an order of a dominion court, was repugnant to 
the statutes of the United Kingdom regulatmg such right of 

‘ WhtUaker v Durban Cofporatum, [1921] 90 L J P C 119, 124 LT 104, 
30TLII 784 

* eg Judicial Committee Aota of 1839 and 1844 
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appeal, and was therefore void and uioperativc by virtue of the 
Colonial Laws Validity Act, Only the parhament of 

the United Kingdom could negative tins statutory uk i\ell os 
prerogative nght ® 

Whilst the Colonial Laws V.ilubty Act leniauied m force, 
the above w as the lcg.il jioMtion But, w ith the passing of the 
Statute of ‘Westmin^tei, 1<)31 the foicc and cfEect of tlie 
Colonial La\iB Validity Act have liocii swept away, and there 
18 now nothing to incvent the Uiuon jkxiliamoiit prohibiting any 
citizen of the Union fi oiii asking leave to appeal to the privy 
council or of enactuig that it« judgments shall have no effect 
in South Africa The Status of the Union Act, 1934, left this 
Tight of appeal intact as well as the piovision that bills limi tin g 
the right of appeal must bo lO'^ivcd foi the King's pleasure 

13. Judicial and other Officers of the Law 

J'udges The judges of the Huiireme court hold office and arc 
appointed undci the follow uig provisions of the South Africa Act' 
90 All judges of t(io ttuxncme courts oi tlie Colomes, uioludmg the 
Higli Court of ilu* Oi.ingo Bm>i Colou\, holding office at the 
cstablitshuiont of ttu (Tiiion ^hall on such establishment become 
judges of tlu* bupKuiK Couit of South Africa, assignod to the 
divisionb of the fijuproim' Court m the ic^pecti\o provmcee, and 
shall retain all ^utli ]lght^ m to saJorzes and pensions as 

thej may jiobbob'. ul thi cbtublibhment of tho Union The Chief 
Justices oi tho C'olonicH holding office al the establishment of 
the Union ahull tm sxich <Ntnbli»limcTit become tho Judges- 
PreBidoiit of tli*. chviMioiw ol tin Supn*nie Court in the respective 
ppo>jnciN. but nJi ill so Jong ns tJioy holil that office retain the 
title of Chief .1 vis{ lu. oi thou u*biHxrti\ o pi-o\ inees 

100 Tlie Chu'f Jiistic< of bouth Aliiea, the judges of appeal, and all 
other jiidgcM of tlu bujirtmi Conrf of South Afiioa to be appointed 
after tlie estubliwlnni nt of tlx Union, sliall be aj^pomted by tho 
Ooxcmor-Gtnoml in Council, and »»huU ivceivo such remunera- 
tion as Pailuinu‘nt simll jucsciibo ond thou remimeration shall 
not be diuiinHlioil diumg lluii contmuanco in offieo 

101 The Chief Jiistico of South Afiica and other judges of tho 
Supremo Couit of boutli Afiica shall not bo removed from office 
except by the Ouvmiui -Gcunal m Council on an address from 
both Housch of Pailmmcnt ui the same session praying for such 
removal on tliu gioiuul of misbeliax lOur or mcapooity 

102. Upon any vseanoy occuning m any division of the Supreme 
^ A'adoM V The King, [1928] A C 491 
‘ Cuahtng\ (1860) 6 A C 409 



878 THE ADMINISTRATION OF JUSTICE 

Court of South Afric^a, other than tho Appellate Division, tlu 
GovemoT'Ccneral m-Coonoii may, m case ho shall conmder that 
the number of judges of such court may with advantage tn tlio 
public mteroste be reduced, postpone tilling the \acanc> until 
Parliament shall have dctinminecl uliotlicr such reduction slull 
toko place 

The salaries and pensions of the judges aro fixed by the 
Judges’ Salaries and Pensions Act, No 16 of 1012 as amended 
by the Judges’ Salajiea (Amendment) Act, 1934 The following 
table shows the salanes and pensions which the judge<« rccei\ o 


i 

i 

Antmal 

Miarv 

1 

Annual 1 

PMSJM j 

1*0191011 0/1 

lesv than 10 

1 vfuri>' Mnnr 

Chief justice of South Afnca 1 

«3,500 ' 

11,300 ' 

11 SO 

Ordinary judge of appeal | 


11,200 

£U0 

Judge-president of a di\ ision^ 

ts.ooo 1 

11.100 

111(1 

Puisne judge of a division* 

£2,750 1 

11,100 

1100 

for exoiy jem 
’ OfSMVUO 


A judge who has served for ton years or more may retire flora 
ofhoe at the age of wxty-five and be entitled to h» pension, and 
all judges shall retire from office at the ago of seventy yeaie 
The Master of ike Svpreme Cottrt In each piovmcc having 
his office at the seat of government of the piovmce, thcio ih an 
officer appointed by the govCTnoi-geiicidl, st\lcd the mastt*] ol 
tho supreme court * The master tubnmi'^tcrs and has an almost 
exclusive supervision over the piopertv of deccaseil persons 
Tumors, lunatics, persons peimaneiitly absent fiom tlio Union 
without a lawful representative theiein and whose whcicabouts 
iB unknown, and persons undei cuiatorship Tho inaBtci also 
supervises the administration of insolvent estates 

Each master keeps a complete record of original u ills, deatli 
notices, mventoncs, and accovmbi of estates Deceased estates 
are administered by executors, who tire usually appomted 1)} 
will or by the next of km Insolvent estates aro admmistored 
by trustees, usually elected by the creditors, and sometimes 

^ The judge-president of the native high court of Natal rccoives a salaiy of 
£1,500 por annum with a pension on the usual scale The preaidonts of tho 
natl^ e appeal courts recoivo 11 100 per onnum 

’ Puisne judges of tho Natal native high court receive 11,400 por annum 
Tho proHident of tho income tax court receives £1,500 per annum 
* Admmistration of Estates Act, 1019 
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appointed by the mastei But «dl peieons acting m an executory 
or trust position in. relation to estates act under the Bupe^^-l'?lon 
of the master 

There is a fund know n the guardians' fund, into which are 
paid all moneys, which aic to lie held m tinist for mmois, absent 
persons, lunatics, or nione\‘* unclaimed by their owners The 
fund paj-s interest nt the rate of 4] per cent compounded 
annually The moneys ei edited to the guardians’ fund are 
deposited with the public debt commisbioncrs of the Union, but 
the master may at anj time withdraw an^ part of the working 
balances which are retained at his disposal by the public debt 
commissioners 

The master is an oflicer of the public seri'ice and the con- 
ditions governing his emtilovinent are laid down in the Public 
Service Act, No 27 of 1923 The salaries of the masters of the 
supreme court are as follow s 

Gapio and Trans\ juil £950 — 3(^1,100 

Natal and Orange Pico State £800 — 26 — 900 

The master is an indisi^nhable adjunct of the supreme 
court, for he is the admuiistrator and guardian of all estates and 
minors, and seeks through the supreme court the redress of any 
breach of the obligations owed bv peisons to estates and minors 

TheMm%iiterof Ju'>ficea7i(ltheAttorneyjt-General Themimster 
of justice IS the licad of the department of justice and the execu- 
tive head of the administrdtion of justice The South Africa Act 
lays down 

130 The adinini*)ti<itioii of justice throughout tlio Union ahall be 
undei tho control oi tin* Ministei of State, m whom shall be 
vested flJ] paneiN. aut)»ujtjc% nwl functions which shall at the 
establishment of tin* Union ln‘ \esled m the Attomeys-General 
of the Colonies 

There is an attorncy-gcnci al for each of the four provinoM, 
and a sohcitoi-genoial foi the Eastern Districts of the Cape of 
Good Hope In {South Afiica the attorney-general is an officer 
of the public seivice and is in no way concerned with politics as 
m other British countiieH He is promoted from the professiDnal 
side of the depaitment of justice to his post as attorney -general. 
Act No 39 of 1920 provides that 

1 (3) All pow Cl s, authoi ilics, and functions relating to the pioeecution 
of crimcb and olfoncca m the name and on behalf of Hia Majesty 
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the King are vPsteH m the Minister of Justice •who ma'v m nny 
Provmco assign to an ofScar, to be appointed by the Oo\ onior 
General subject to the provisions of the law relating to the Piibln 
Sen ICO, styled the Attomey-Ooncral or in tlie area of jurisdiction ot 
the Eastern Districts of the Cape of Good Hope Local Dimsioii 
of tho Supreme Court, the Soluutor General, the cvorciso, as his 
his deputy, of such powers, authontios and functions in tlic akhi 
for which such officer has been a^iointcd 

In practice, the minister of justice does not interfere with the 
prosecution of crimes The attorney-general is the director of 
public prosecutions, and appears in court either by himself or 
his assistants, or local public pio»3cutors, or authorizes counsel 
on circuit He has a full discretion regarding the institution and 
withdrawal of prosecutions The mmister of justice has made 
it a very strict rule not to mterfere with this discretion of tho 
attorney-general, perhaps not even to mquirc mto any cases, 
save on the clearest evidence of irregularity The minialci’s 
duties are not even supervisory, hw power is always held in 
reserve The attorney-general’s office, therefore, is stnctly 
screened from tho influence of tho pubho, pohtics or the cabinet, 
and though the legal pjrofession is always iioe to make lejue- 
sentations on behalf of their obonts, it may with justice be said 
that the high standard of integrity of iJie attomc;y'b-gcncial 
has made the administration of the justice in South Afiicii 
something of which the country m proud 

It IS not intended to detail the duties and powers either ul 
the minister or the attomey-^neial It is sufficient to say that 
the former recommends to the cabinet the appointment of 
judges, and himself appoints magLstrates The miiiL^tci has 
great powers under vanoue acts, e g the riotous assemblies .lets, 
and he countca^igns all executive documents of his dcpaitmcnt, 
including death wairanta The attorney-general, bc&ides his 
ordinary duties as chief prosecutoi for tho ciown, is also the 
curator ad htem for persons alleged to be of unsound mind 
The following salanes are paid to 'the attomeys-genoral 

Transvaal and Cape £1,300 — 30 — 1,540 

Natal £1,160—30—1,300 

Orange Free State £1,060—30—1,200 

Magistratea Magistrates hold their appointments by virtue 
of the Magistrates’ Court Act, 1917, or by reason of an appoint- 
ment under a pre-Umon statute The latter appomtments are 
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recognized by the 1917 Act Their powers and duties are stnetly 
hzuited by the statute Tlieir salanes vaiy from j£495 per 
annum m the case of a jumoi appointment to £1,300 a 5 ’car 
m the case of a chief magistrate, iMth pension^ The duties of 
magistrates are judicial and adnumstiotive Most of the ad- 
ministrative duties dc^ olve upon magistrates stationed in the 
country distncts, but a great many onerous duties fall upon 
magistrates in charge of urban magisterial areas 

In rural districts the magiatiat&i are also receivers of revenue 
and many hold the position of native commissioner Magistrates 
preside over hquor licensing courts, and generally have numer- 
ous other duties, like the landdrost of the repubhoan days, con- 
cermng the activities of almc^t all government departments — 
too numerous to detail 

Magistrates, like attomej's-general and masters of the supreme 
court, are officers of the public service and the conditions govem- 
mg their emiiloyment arc laid doTvn in the Pubhc Service Act, 
No 27 of 1923 

Native. CorrvmaHxoMie^ These preside over native commis- 
Bioners’ courts In many distncts magistrates hold the appomt> 
ment of native commissionci and come under the control of the 
department of justice , in others the native commissioners are 
officers of the department of native affairs They perform the 
admuustrativo duties v^hich the nunister of native affairs may 
from time to time assign to them By law they have the powers 
of justices of the peace, and in their courts the powers conferred 
by the jurisdiction gianted to such courts under the Native 
Administration Act, No 38 of 1927 

Sheriffs and Mehbenge}^ The icgistrais of the four provmcial 
divisions of the supivine court of »South Africa are also the 
sheriffs of those piovmoes Tlicv me aji^iomted by the govemor- 
general-m-council and aie incinbeis of the pubhc service 
Sheriffs have authoiitv as »uch to ajipoint deputy-sheriffs. 
Messengers of court s<>i\o the pioccsses of the magistrates’ 
courts and are ajipointcd by the mmister of justice under the 
Magistrates’ Courts Act, 1917 They are not members of the 
pubhc service, and like doimtv-Bhcnffs are remunerated by fees 

^ Tlxe chiuf nati\L cuminivsiouMb irrri\o Cl OOO por anoum Tho salaries of 
the iiatLve coininiBsioii('r> Miry fioiu H7o per annum to £1,000 per annum, 
according to gindc 
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Advocates and Attorneys The legal profession m South Afnca 
IS divided into two branohes on lines exactly the same as in 
England, and the etiquette governing the conduct of the legal 
profession has been taken from Eng lish practice 

The universities m South Afoca qualify students for practice 
at the bar The degree of bachelor of laws, granted aftci obtain- 
ing the degree of bachelor of arts and passing the universit\ law 
examinations, the mimmum duration of the combined Lonrses 
being five years, entitles a person to be admitted by the suprenio 
court for practice before that court A membci of the English 
bar has to take a statutory examination in Ronian-Dutch law 
and South Afncan statute law before he can be admitted to 
practice 

Solicitors t&ke the law certificate examinations and require 
three years’ service m the offices of a quahfied solicitor Siiecial 
examinations m conveyancing and notanal practice aie 1‘equired 
to be passed before practice in these branches of the law is 
permitted All practismg barristers and sohcitoiB must bo 
British subjects 
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The practising laTvycr in South Afnca, when, called upon to 
ascertain the law go\'eriimg a articular set of facts, has, hlrft 
hia brother practitioiici in England, first to ascertain whether 
any statutes exist which may rule out the apphcation of the 
common law' Such statutes may be acts of the IJmon parliament 
or regulations issued under the authority of acts of parliament, 
provmcial ordinances and regulations under them, or mumcipal 
by-laws If there are no statutes applicable, recourse must be 
had to the common law Under statutory authority, a set of 
customary practices, variously referred to as native law, native 
custom, or native usage, entirely distmct and separate from 
the ordinary common law of the country, is apphcable to dis- 
putes between native and native We propose m this chapter 
to deal bnefiy with the three branches of the laws of South 
Africa, namely, the common law, the statute law, and native 
law 


1 The Common Law 

The common law of South Africa is the Roman-Dutch law 
of Holland in so far as it has Ix^n accepted m South Afnca, 
modified by the interjirctation of the courts, and left unrepealed 
by the enactments of local legislatures 

The practitioner who wishes to find out exactly what the 
common law is on a particular point will consult a modem 
South African text-book or a digest of cases in order to ascertain 
whether the courts have yet decided a similar question In 
thig respect the South Afncan piactitioner is m more or less 
the same position os his Englibh brother The decision of the 
highest court in the land (the appellate division) is bmdmg. 
The law declared by tbe judges of appeal is the right law Only 
parliament can change the law as declared by that court If 
there is no decision of the appellate division, the prao- 
titioner will look for decisions of the superior oourts He will 
give most respect to the decisions of the Transvaal sjid Cape 
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provmcial divisions , and a full, if not quite equal respect to the 
decisions of tlie uLher courts Ho tviU remember that in pre- 
Union days, the Transvaal had a famous bench, most of whose 
members later adorned the appellate court, judges who, like 
Chief Justice do ViUiers, of the Cape supreme court, >vcro great 
lav -makers as i^ell as great Their decisions carrj' great 

weight and are not easily ignored The decisions of a full 
court of a provincial division are bmdmg upon smgle judges 
m that division, and a suprome court decision is binding upon 
magistrates* courts 

But law being what it is, the decisions of even the provmcial 
divisions may be wrong Be is a bold advocate who argues lhe\ 
art wrong He must remember Biat m matters of practice and 
procedure, especially practice of long standing, the appellate 
division will be slow to interfere, and a provincial (bvision has 
declared that where the court h^ followed a particular lule 
even of law, for a long tune and on a numbci of oceasions, that 
rule will not be reversed even if wrong, because the people aie 
entitled to act upon the repeated declarations of the supivme 
court havmg jurisdiction over them How is a piactitioue* 
to ascoiiMim that any particular decision of a piovincial divi- 
sion (in the absence of a decision of the appellate division) is 
wrong’ He wnll go to the 'authorities’ of Ronmn-Dutch law, 
namely, the text-books, tho opinions, the disscitations, and 
the ‘advices’ of the famous old writei-h of Holland and the 
decisions of the courts of Holland m the sixteenth and seven- 
teenth centuries He may even ha\'o to go as far back as 
the Roman law, or consult the woiks of Gorman commcntatois 
on the Roman law, or such books as the TiattG dw Obligation'^ 
of 'Pothicr 

In England, extracts fiom the books of celebrated (.lead 
authors may be quoted m aigument Such extiacta maj lend 
weight to an aigument the court tinats them with resjjecl 
But the Roman-Dutch authois woiks stand on a diflcicnt 
footmg These dead men’s books are the only hvmg witnessca 
of what the Roman-Dutch law of Holland was If the judges 
arc satisfied that the author quoted from the bar coircctl} 
states the Roman-Dutch law, the judges will declare what the 
author has stated to be the law Some writers caiTy more 
weight than others , a preponderance of opinion is usually con- 
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elusive unless conditions have ««) changed that such opinions 
can no longer bo folloued The following extract fiom d judg- 
ment vill show liow the judges follow the old aiithoiitics and 
go back even to the Roman law 

‘Van Leeuvi«»n Jitmati Dutth Lau nnnatkiHl llitit he* whoso aniiiml 
causes damagt' to anolhoi miwt iniiko tomjunMition or dcli\ei up tlio 
anunal for the oaiuo But if tin aniiiuil Ik wild h\ uatiiio, oi olhorwiiji 
of a mistliio\ons pifijioiisitv, ,is foi mslanco, a ilop iicciistoinod to bite 
or a horso acouslnmtii to kuk, oi tlie lik< tht owiioi will bi liable ti> 
make full compLiisalion fui lh> lUniagx dom wilhoiii being able to get 
off by gning uji tin iinnnal * The oiilj aiitlioiifios n>hod upon fur tlie 
above pronounLoment w<io Digntt J] 1 to 41 tuid Itisiitiiies 

(4 9 pr) Viin /^OKi/r/t was (Ualingtluiofuio witli thiM/cjxiK/imc and 
the Aedilitiau roiui'dios Ami tin tmn* fact that ho omitted to notice 
the contra naturam pnneipli m tin on< ami tin public place limitation, 
m the other, eoiild not litw Uin inlomltsl to indiiate limb the law 
had been altensl lu those* ii*h|hs ('n « illn't b\ obsoli si enci* or ami*ndmont 
Wliat he sei'ms to h<4\ i dom* was to c lass 1 1 < ions domesticated animals 
with those nalurnllt fitoiioiis ts u is ilom m tin east of a dog by thn 
Edict and m the lOso of olh«i aimimN 1>\ tin Cnminol Oitlmanco of 
Chotles V Li the Ctnaoa J'ouhuh Iiowimi ho rneivlv stated Iho 
Roman Law A passag*' in (ftoiitn wJiicIi is the onu TofiiTcd to by 
SoJulUnga, must aNo be nonrid liming stutid that the nitio di 
paupenc wasopoiuliM in Holinnd on tin lims of tlie Civil Law (see 3 38, 
I>ar 10) ho pi*oe» ( (UhI to s«\ timt tin ownci ofa dog whieh has killed 
anyone’s swans or otin i binK is bouml to iiiake good the loss, without 
its being sunicicnt for him to gi\e up tiu* dog ’ (3 38 see 13) But he 
did not intend to contiadict hioi'/lt ot to a'*s( it tliat tlio Common Law 
of Holland hud widini'd the *<0111 of tin* I imI Law ixmed> , foi, n 
reference to ffccA/ (\oi u ole* •»») vliows that lie must lin\e 

had in mind ecitaiu local K<m<n and a lUmaut of J5.')W, hut not tlie 
general law of the coiuitit 'Jlmc isjio mcsl to ijiioic* furthei milhonty, 
for in upite of nonn rnntu''i<>ii ilnn iiui I think In little doubt that 
Voet was right when hi* snid (') 2 ni i ‘)) that the Jaw of Holland in 
regard to coinjx'nnatiuu toi ditraai'* dom bt animals was in substnneo 
the law of Rome 

The jiersuasive inllnence of Ensli4) law has been veit gi-cat 
The introduction of the Euglibh jtiiv avstem necessitated the 
adoption of the English itiles of etidcnce in both ciimmal 
cases and civil cdbOR The English sj'atcin of pleading, and 
many English rules of couit practice, have resulted in the 
constant quotation of English authoiitics in the South African 


0 Callaffhan \ Chaplin, [1927] A D , nt p 320 
OC 
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courts English text-books are constantly consulted Wcs^cls 

says 

‘Tho English bambt<*r who attends a South African court mii^( 
often wonder wliat we rciUly mean udien wc say the Romiin Dutch ]<)m 
IS the coiDinon law of South Africa He heais a dispute about a contr.u t, 
or perhaps an action for damages m a running down case Ho heuis tin 
pleadings read, ^d to him the claim in eon\ention and claim in icc un 
\'cntion, the declaration, plea and lejomilei are familiar terms The 
very form in which these are couched is tiie same oa he was nLeu^toiniii 
to m England The rules of o^’ldence ore the same he learnt nt Ijn Tim 
or College, and when the argument is reached he hears quotations Imm 
such books as Addison or Leake on Contruefs, Addison ot 

Pollock on Torts, end he finds tliat both bench and bar lefer lu tlu 
some law reports with which lie is familun in England Tlie argumc nts 
are closed, and the decision is gi\ en upon Enghsli aiithontu'S and sonn 
times not a single Dutch authority is even cti'-uallv touehi'd ujion ^ 

The judgments of the pnvy council ha^ c liad a vcm v gi odl 
mdueiice upon tho decisions of the South APricnn couith Xot 
only are appeals which have been brought from South -Vfi if a 
tinged with English legal ideas because tho judicial comtmttoo 
IS not alwn^*8 familiar with the finer points of tho llonimv 
Dutch law, but judgments by the piivv council on dHjnitcs 
brought from other poite of thoBntwh commonwealth and tho 
judgments of English courts arc referred to with great respect 
on a similar set of facts by the South African ooiu ts even tliough 
they are in no w av binding m South Africa 

Jvtroduction of Rowan-Duich Law into .S’oMf/i Africa ^ Ibo 
system of law first known as Koman-Dutch law is that wlmh 
obtained lu the provmcc of Holland dining the cMsteiice of the 
republic of the United XetlierlandM Itn innin prmcijiles weie 
earned bv the Dutch into then settlements in the East and 
West fiulies \^Tien some of these including the CVjie ot (Jood 
Hope were annexed In oi ceded to (.Ji*cat Bntaui, the nlil Inw 
was letainefl as the common law of the teiritoiies which now 
became British possessions 

‘With the CNpansion of tho British Empiit ui South Africa the '-phi u 
of the Boinnn Dutch law has extended it'* boundnnes until thi. ulioli 
of the area comprised witiun tho Umfoiof South Africa os-wcIJ ii- 

Southern Rliodc^aa, lias adopted this sy'dcm as its common law llns 

* J W Wceacls, Htatory of the Boman Dutch Law (Orahoinstown, 

p as? 

* Thi<i section m based on Profoesor B W Leo's classical lutrothution in 
Ronian-Duich Law (Oxford, 1931) 
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16 the more i itnoakabl*' mtjm in Holland itwlf and in the* Dutch Lolonies 
of thf* prt*s«ml/ day, tin old km has hem rcplua'd bv modem codes, so 
that the 8latut<^ unci ti'jw.tbooks, which arc ^ill consulted and followed 
m the above menlunud J>riti'*h dominion-4 arc no longer of practical 
intcre«‘t in tht l.ind of IIk'u oiicm ' 

Roman-Dutcli law itscli is a comliination of Roman law and 
Germanic custom aftei .i inocess of development which was 
almost completed m the hftoenlh and sixteenth centuries It 
was brought to tht ( 'ajie l>v van Ricbeeck in 1 652 , and the law 
administered Mibscqut ntlv to the Dutch occupation of the Cape 
was the Roman-Dutch law of Holland, t>o far as it was applicable 
to local condition'* the statutes of the East India Company 
w hen thev wore looallt iiromnlgated, and the enactments of the 
local governors \\ lion all the above were Eolcnt, recourse was 
had to the law of Rome 

When the Cape was finally taken by the Bntish in 1806, the 
continuance of Koinan-l^tch law was the expression of the 
settled I’rinciple of Englislilaw and policy that colonies acquired 
by cess-ioii oi bv oonqnc'st retain their old laws Very httle 
remains, however of the pre-BnUah statute law of the Cape 
Most of tiie&c eail\ at.itutes have been abrogated by disuse 

As Capo C<ilom expanded, the Roman-Dutch law extended 
its sphoix' bx’ the same natuial piocess without express enact- 
ment, and when llic icpiiblieM of the Orange Free State and the 
Tianf*vnal weio csi,il)li*.lH*d the Roinan-Dutch law^ was estab- 
lished at the s^une lime * It wan introduced into Natal by Cape 
Ordinance No liof isn /ululand in 1897, Basutoland m 1884, 
Bochiianaland in IMOU Soutlicin Rhodesia in 1891, Swaziland 
in 1^07 and Soutii-l^ csf \fnca in 1<I!9 ® 

The South Ahica Act cs|x'cmllv provided that the laws in 
force in the fom colonies should contmuc to be m force after the 
eatabliKhmcnt of the rnioii until lejicRled bj' parhament This 
provision applied not oiih to (he common ldw% but also to the 
statute Jaw of the tom colonies 

* R W TjCV ^nlrf)f(t^cl^on In llomnn DnUh Law (Oxford, 1031), p 2 

^ A T(*si)lulion of (hr \'oIk-i iml of (lio R«nilh Afnian Kppnbkc of Boptember 
19, 18)0 iraie sbin<(or> Ai/flwuift to tlio logal fitvifme of van der Linden, 
failing which, rhi (.orniu(fitiirii»ot \nn Lrruweii and tlic* introduction of Orotius 
were to be binflina FIii^ mm tmt iit wa-* icpwilcd bv Proclamation 34of 1902 and 
the Boman-Diiti ]i Invi was iiinrlt eciu rilK apphi able bv rnactmentfl in 1002« 

* By the Arlmini'stratidn of fnHlaination, 1010 See also Union Act, 

No 4S of ISIS, incl I’mclaiuntirni No 1 of IS21 
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Sources of the Fnmau-Dutch Law ^ 

(i) Treatises The numerous works of the Dutch jurists 
\vTittcn in Dutch and Latin from the sixteenth to the nineteenth 
centuries, are cited to-day as authoritative statements of tlie 
law with which they deal The works of these old writers have 
a weight almost comparable to that of the decisions of the couith 

The prmcipal writers on tiic old law and their most impoitant 
works are the following Grotaus hUrodiiction to Dutch Juris- 
prudence, 1631, Vinniua Commentaries, 1642, Groeiiewegen 
Tntciaiua de I^egihus, 1649, van Leeuwen Centura Foreiiiis 
1Q&2, Roman-Dutch Law, 1664, Huber Praelecltones Jw is Ciii- 
l%8, 1678, Johannes Voot Commenianus ad Pandecias, 1(>‘)S 
Bijnkershock Quaeationea Juris Pnvnti 1744 van dei Kccwsel 
Theses Selectae, 1800, van dcr Linden Uandboek 1806 

(ii) Statute Law The enactments of the states-gencral and of 
the states of Holland ai*e to be found in the ten foUo voUinies 
of the Groot Placaat Boek The statutoR of Batavia aie jirmted 
in van dor Chijs, yederlandsch-Jndiech Plakaat Boek The pie- 
Bntisli statutes of the Cape exist, but have not been j^niited 
The present law of mtestate succession foi the whole of the 
Union IS to be found in a charter of the East India Company 
of January 10, 1601, the Pcdthcal Ordinamce of 15H0 and the 
Interpretation thereof of 1594 

(ui) Decisions of the Dutch Courts The inanv ])ublished 
volumes of Decisiones are a valuable source of law They are 
summaries of the actual decisions of the Dutch courts 

(iv) Opinions of Jurists The HotUnulsche Consultaiiev con- 
tains the opinions of Giotius and other eminent lawyers Such 
consuJtA.t]ons and opinions are a eharaeteiistie featiiie ol tiie 
Roman Dutch system of jurispindcnce 

(v) Custom This is in every counti> a source of law The 
whole of Roman-Dutch law is realh a modification of Roman 
law by Dutch customs and btatuleH 

The above remain to-dav the sources of Roman-Dutch law 
m South Africa, but these sources are supplemented bv enact- 
mentn of the local legislatures, and the decisions of the local 
courts Much that is written in the old books is obsolete oi 

^ The Bummary gi\on in thw and the next Boction is ba^cd on l^mfissoi 
B \V LiCc's Intioduction to Rovian Lnw (Oxford, 1931) 
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snpprsedetl The courts ba\'e declined to follow doctnnes w hioh 
arc out of harnionv with the conditional of modem life, and 
rules of the old law aie often exphuned and mtidified accoidiiig 
to the demands of modem conditions Tlie -^upienu' uoiu-t of 
South Afnca, and espccialK it*! appellate division, ib jear by 
year produemg a bodi’ of jtidge-made law w hicli is an expansion 
and development ot the old Roman-Dutch law Aided by the 
powerful influence of tlie Eughsh law m cveiv sphere of coin- 
mcreial law , the common law of >South Afnca has attained a 
completeness, a symiiieti^ and elasticity which meets all the 
requiiemcnts of a uiodcin civilization 

of Modem Romnn-Didch Law 

In a work of tins kind it is impossible to do moie than give 
a short summan' of the bulient features of modem Roman- 
Dutoh law 'I’ho enmiual law of the Union is not generally 
diffeicnl fioin the ciiminal Lu\ of England The tennmology 
used IS in most cases the same The division of crimes into 
felonies and Tnisdcincauoius is imknown The general x>iioioiple6 
of the law of jx*is<ms of jiiopeitv, of contract, of delict, and 
of succession aie gueii Ixlow Many of the statements are 
ncocssaiily mnilo in gencial teims, foi it is impossible to go into 
detail 

The Law of Pei f-oii i PaienUige involves the dutv of reciproca 
suppoiti lietweeii paieiits mid childien The dutv on the part 
of iiarcnts continues until the ehildicn have sufficient means 
or arc able hv tlieii industiv to suppoit themselves Children, 
likewise must m.untaiii then indigent paients In evezy case 
the pLopei pioctss to onfoicc this duty is by petition to the 
court The jiowei of paients ovei then children includes their 
custod> , eoiiti ol and ediu ation tlie management of any separate 
piopcit} belonging to the thildien, and the gianting or icfusing 
consent to maiii«ige while (he ihildieii are btill imnoi’s The 
mainagc of a nnnoi cuntiacted without x)aiental consent may be 
set aside hy the (Viuit at the suit of the parent A xieieon is a 
minor until he oi she le.ichcs Uio twentj -first birthday, but 
majority iiiai be atccleiateil bv raaiiiage or by venia aetatis 
The latter phiabe indicates a method of granting emancipation 
by the govornoi-geneial-in-couiieil on a petition to him, after 
the petition has been icfeiicd to the supreme court for inquiiy 
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EuiaiiLjpation is gianted for reasons which arc usually in the dis- 
cretion of the court to recommend as being proper, and concern 
the light of responsible minors to carry on business or manage 
their o\^n property (without ttie right, however, of being able 
to alienate immovables) The only province in which venui 
aeUiUs has been granted is the Orange Free State, and the 
granting of it la very infrequent Marriage puts an end to minonly 
absolutely in the case of the male, but not in the case of the 
female, for she is placed (save for certain exceptions) in the caie 
and control of her husband contracts of minors axe divided 
into a number of categories If the child is too young to hnou 
what he is about, he cannot enter into a contract at all with oi 
without assistance If he is old enough to understand what lie 
IS doing, hts contracts are good if he has been benefited by them 
For example, contracts by minors for nccessoiies aie enfoiccablc 
against them If a minor comes on a trade or profession, with 
the permission of his parent or guardian, he may validly contiact 
in i-elation thereto Minors can, of courbo, ratify then contract's 
on reaching the ago of majonty 
Guardians are either testamentaiy or appointed In default 
of a testamentary guardian, who may be a tiewon othei than 
a surviving motto, who however is entitled to guaidmn^hip 
if no other guardian is appmnted, a tutor dative is aiipuinted 
by the master of the supreme court The diiticss of gumdiain 
are to give secuiity to the master ol the Bupremo court, to make 
a full mventory of the estate for the innstci, to educate tlie 
childicn with the income of the e&tatc, anil generally to adminis- 
ter the minor's estate with the diligence of a boniuipaterfavnliti'^ 
They may not alienate immovable jnoperty without the lea^e 
of the court , must render annual accounts to the master ol tlie 
supreme court, represent the minoi in court, and authorise his 
necessary transactions Guardians arc lemoved on the grounds 
of msolvency, dishonesty or insanity Cuiators dative aie aj>- 
pointed by the court for insane persons and prodigals 
Marriage is permitted between boys over fourteen yeois 
and guls over twelve, provided they obtain their fathei’a or 
guardian s consent Those who aie insane or imjiotent cannot 
contract a valid momage Intermaiimge is foi bidden w'lthin the 
degrees defined by the Political Ordinance of lo80 of the States 
of Holland and by local statutes The legal consequences of 
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mamage consi^st jinnrijjnDy in Ihe wife becoming subject to the 
manta] power of the husband ^ iaj she and lier pi opertj arc 
concenied, that is she n mams or Let omes a minor, and she takes 
his domicile and nationality Mamage creates /pao jure a com- 
munity of goods \>etw cen the jjartics The hu^band ma-v' alienate 
or encumber his wife s. j«o}X‘JiA as he pleases, but she cannot do 
BO without his const nt The husband mav contract in his wife’s 
name and lender her halilc oi entitled under contracts so made 
The wife cannot, without the con&ent of her husband, render 
herself liable 1 \\ her contiacts except in cases in which a nunor 
would be liable Ihiis -she and hei husband mav be held hable 
for contracts w hit h are solely foi hei benefit or by which she haa 
been emichet! oi foi household nece&sanep iSirther, if with 
her husband's consent ->he has become a pubhc tradei, she 
bmils herself and hci husband by her trade contracts If the 
husband has deseiled his wife and is absent from the jurisdic- 
tion, she ina% contract m hci own name This unfortunate 
position of a w ife under the common law may be guarded against 
by the paities onteiing mlo a contract before their mamag& 
known as an auto-nuiitial contiaot This must be notanal and 
registoicd in the ollice of the registrar of deeds Generally 
epeakmg, am condition not contrary to law or good morals 
may be insoited ui an ante-nuiitial contract The usual con- 
ditions pioMdo foi the cxclu'tion of commumty of property 
and the marital jiowc'i leaving it to each party to manage his 
or her own all aits and continct without restraint regarding his 
or hei own mteiests But jMiticH often get married without 
such wide libcjU oi eonli acting being given to the wife It is 
a mattei of pcusonnl disciction Ante-nuptial contracts, once 
made, cannot be icvokcsl oi modified while the are 

alive except by the court If tJie ante-nuptial contract has 
te&tamentciTj piovisions legauhng mutual succession, alteration 
18 allowed, genci.illi sjaaknig only by mutual will 

Divorce is decieial by the bupicinc court on the ground of 
adultery or malicious desertion In neither case is cruelty 
necessary, not is tlicie niiv inimmum tune hmit in the case 
of desertion, cxecjit in Natal wiicic eighteen months is required 
to elapse between the rlesoitioii and the commencement of the 
suit In desertion cases flic eouit in the first instance issues an 
order calling uxion the defeudant to restore conjugal rights by 
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a ceitain date, usually about two months ahead, fooling which 
a hiial decree of divorce is granted Alimony to the wife is not 
onfoiccablc after divorce 

Judicial separation is granted on the ground of cruelty, w hich 
has received a wide mterpretation, as well as on the giound of 
.idultei’y or mahcious desertion The result of separation is to 
relievo the parties from the personal consequences of marriage 
but not to dissolve the marriage tie The common estate is 
usually divided or alimony is ordered to be paid Nullity of 
mamage is decreed when the parties have mairied within the 
prohibited degrees, or when minors have marned without con- 
sent, at the suit of a parent, or when one of the paities 
impotent or insane at the time of marriage, oi in case of ante- 
nuptial stuprum followed bv pregnancy of the wife, uiiknoun 
to the husband and not condoned 

Donations between spouses arc prohibited durmg their life- 
time, but, if validly executed, aie confirmed bv the death of 
the donor A suivivmg spouse, befoie contiacting anothci 
mainago, has to pay or to secure to the minoi cbildien of the 
first mamage tho shares due to them out of the estate of the 
deocased, otherwise the defaulting spouse forfeits for the benefit 
of the minor children a sum equal to one-fouith of hw ot hci 
share in the 3oint estate besides incurring a statutorj jjenaH> 
of fine 01 imprisonment 

The Law of Prop&ly ProjX'rty is elasmficd accoidmg to the 
rules of the Roman law, but the most imjioitant classification 
IS the division of all jiroiierty as either movable oi immovable 
Immovable things and things deemed to be lmmo^abIe aie 
land and houses, things naturally oi oitificmlly annexed to land 
or houses (such as growing trees or fruits, mincials, stones), 
movables annexed to houses even though tcmporanly lemovccl, 
certain movables enjoyed wth land oi destined for jieipetiial 
use therewith, seivitudos, actions tn t etn dii ected to the i oco\ ci > 
of immovables, annual rents charged on land, and leases of 
immovable property so far as they create rights %n rem Moi t- 
gages, however, even of land, aic classed as movables, the 
mortgage bemg considered os merely accessory to a pnncijial 
and personal obligation, whose nature it therefore follow s All 
other pi operty, generally speaking, is classed as movable, and 
includes money and rents accrued due, securities, moiigages, &c 
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The importance of Ihw distinction of things as movables or 
immovables is chicfl\ that immovables rcquii*e special foimali- 
tics of sale, transfei oi hviiothocatioii All tiaiisfeivi of land 
require registration in the deeds regi*»tiy Leases of minio\ able 
property for ton ycais oi tnuie must be notaiially executed and 
registered, in Natal leases for two rears or nioie must be in 
writing Land may be held either on freehold or leasehold title 
or on perpetual tenuie fiom the government 

The Law of Conti aclA The law of contract in South Africa is 
similar to that in England The partis mimt be agreed they 
must intend to ci’cate a legal obligation , the object of the agree- 
ment must be phvsicailv and logallv ^wssible the agreement 
must not have been procureii bj fiawl, fear, misrepiesentation 
or undue influence and the agi cement must not be directed 
to an illegal object The only difleienecs from English law 
appear to be in the requirements of foim and in the doctiine 
of consideration Roman-Butch law requu*e8 neither form nor 
consideration foi a contract to bo valid But statutory pro- 
visions have been intioduced Natal has a statute closely follow- 
ing the English Statute of FiaiuK and throughout South Africa, 
transfers of land mortgages, and long leases of land, as veil as 
ante-nuptial contracts imwt be iegi''tcTe(l m the oflieo of the 
registrar of deeds foi the ju ounce (’on-idciation in the sense 
required b\ English law hiid'* no i>lace in Roman-Butch lau , 
e g a promcsc m .South .Uiku is >ah(l if made for jcasons of 
gratitude, iid'.t liaiijH'mnus oi cIonc lelatioiibhi]) All that is 
rcquiied is foi the coiitiaet to 1 h* nuwle deliberately and for a 
moral oi reasonable cau-<‘ The Roman-Butch law allows a 
stipulation ill d conti act to be m.ule toi a tliird oi absent iiarty, 
and if that third jiartv aeiojrts tlie stipulation it becomes 
binding The consequences of non-]K'ifoimancc of a contract 
give nae to actions foi (Limages baned on substantially the 
same principles as iri Emrlish law, oi actions foi spccihc per- 
formance of the conli act W lieie a defendant can be made to 
perform a contiact instead of ]}a\mg damages, the court has a 
discretion to older specific jxjrfoimunce The most frequent 
oase for a decree of specific jx‘rformanco is a contiact for the 
sale 01 lease of laud The mtciiiietation and determination 
of contracts are governed bv the same prmciplos as they are in 
England Different jienods of iirescription apply in each provmc© 
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Certain special contracts may be referred to Donation is 
regarded as a contract and thus requires all the essentials of an 
ordinary contract and is generally irrevocable Gifts over £500 in 
value must be registered The donatio mortis causa is, hovevei, 
revocable before death The contract of sale is complete so soon 
as the parties are agreed as to the price, and property iiasses 
upon dehvery, iinlftaa a suspensive condition is attached to tlie 
sale If m a sale for cash the price has not been paid the sollci 
may recover the property within a reasonable time Special 
rules apply to contracts of suretyship by women Bcfoie a 
woman can be a surety she must renounce the benefit of the 
Roman senaius consulium vdletanum, and of the auilientua hi- 
qua mulier also, if she is married, and these benefits have to be 
explamcd to her befoie she signs 

The Law of Delict The first class of dehets is wrongs against 
the person, such as assault, false imprisonment, malicious an e)»t 
seduction, &c The action for seduction has no resemblance to 
tho English action for eeductaon vhich a father brmgs foi tlie 
pretended loss of his daughter's services It is an action brouglit 
for the loss of maidenhood Wiongs against pioporty, such as 
nuisance, are governed by pnnmplcs analogous to the Enghbh law 
on the subject, but trespass m ^utli Afnca requires ‘mjiuia oi 
actual damage to ground an action A trespass is ‘uijunous’ 
when it IB comimtted in defiance of oi as a denial of anolluu s 
right or accompanied by circumstances of insult oi contiimt 1\ 
If d peisonhas suflered pecumarvlossby the death of aiiollu i ,1 k* 
has an action for damages for the wiffeiccl \Vrong!> against 
reputation are based on ‘mjuiia* which, however, is usu.ill\ 
inferred Defamation, verbal or wiittcn, reqiiues no pioof of 
special damage, but false statements mjuiing a person iii his 
trade or profession even though not defamatory, requiic pioof 
of mahee and special damage The action for malicious piosecu- 
tion is framed on the Enghbh model 

The Law of Succession No department of the Roman-Dutch 
law IS more thoroughly penetrated by the Roman tradition than 
that of testamentary succession * Wills must be executed m the 
presence of two competent witnt^cs Testamentary trusts am 
known as fidcicommissa A fideicommissum is created by such 
w ords as these ‘ I make my wife my heir, but when she conies 
to die, I desire that the proper^ shall go to ’ (certam named 
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peTBons) Cencjjil piohihitions of alienation me not upheld. 
The fideicommissAi \ imuK'rtv xents iti the hist lUBtanco in the 
heir, -who ha<« to give ^et ui it\ loi tlic lestoratioii of tho ])iopcrty, 
undimuiished in value, to the ^leison named and the fideiconi- 
imssum max bo expro'i'vetl lo deleimine on death oi upon the 
happening of a conti injilatwl e\ out dui mg lifctimo A firleicom- 
miBBum therefore 1 & u gi ant of |)ioi>crt> to a pemoii aubject to a 
condition that he m lU liant! o\ i‘i the pro})ei'ty aftci the hapj'ienmg 
of a eertain coiiteni])lated eient to a thud partx It must be 
distinguishctl fjoin uauhuct, uhich is a life tenaiic} or use of 
properti', but u ht le the on iiei dnj) ve^ts not in the usufructuary 
but in the heir Mntiml nilJs aie made l)v husband and wife 
together, hnt oiiee in.idf* cannot be changed if the survivor has 
adiated oi act opted bcneiils undci tiie will 

By tho Suet.e«»Mou Act IMH the suiTiving spouse of any 
person nho die^ either uholly oi partly intestate is declared to 
he an intestate hen of the deceased Mpouse according to the 
folioning lulos (o) if tho sjHnises neie mamed in commumty 
of piopertv and if tho tlcccased spouse leaves any descendant 
who 18 entitled to sutteed ab tniestato, the surviving spouse 
shall suoceetl to the <‘\teiit tjf a child’s shai-e or to so much as, 
together ujth tho ’running s|>ousc’b shai’e m tho joint estate, 
does not c\<oed nix lunidiod iiounds in xaluc (whichever js the 
greater) (6) if the '•jioiw's ucic married out of community of 
pro]x*i t\ <nid if Ihi' <Uh cased Mjnninc leax es any descendant who 
iR entitled to sueeced uh inif'thflo, the BUixmng spouse shall 
succeed to till' oxli'iit of a child x nhare oi to so much as docs 
not exceed '<ix IuuuIikI jhmiiuIs m x’alue (whichever is tho 
grcatci), (c) if the sjuiuses x\eie niamcd either m or out of 
cominunily ol inoiieHv and the deceased spouse leaves no 
descendant x\ho i> cnlitlctl to succeed ab vifestato, but leaves 
a xiaient oi a bi uthet oi sistei (wliethci of the full oi half blood) 
XI ho IS entitled so to suttc'ctl (he Muxuviiig spouse shall succeed 
to the extent of a half siktie oi to .so much as does not exceed 
aix hundind pounds m x aluc (uluchcvei is the greater) , (d) ui 
any case not loxcivd b> jmiagiaph («), ((>), or (c), tho surviving 
ppouse Rh.ill be the sole intestate hi’ir The law of intestate 
BucccsRion, e\ce])t a-* to the Huccessioii of a surviving spouse, 
follows the jiioxiMons of the Political Oidinance of 1580 of 
the States of the iboxmte' of Holland as interpreted by an 
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Edict dated May 13, 1594, and extended to the Caiie with 
modifications by a chajtei granted to thi- Dutch Ea«^t India 
Comiiany on January 10, 1661 Only blood relationship, &iive 
for the succcshion of axHiUftCH to each other, is recogniyod in 
intestacy The deceased s share of the estate gocb to the 
survivor and the children equally, subject to the above lules 
If there are no children and both afpouses me dead, anil then 
parents are alive, the jiarents divide the estate between tlieiii 
if only one jiaient of a deceased spouse is dead, the siuviMiig 
parent gets half the estate and the biotlieis and sibtci's of die 
deceased the other half If both parents are dead, the estate 
divided betw eeii the brothers and sisteis of the dcceasetl If a. 
brother oi sister is dead, his oi hci childien take the shaie due 
to their jiaiunt If there aio no biotheis or si«5tcis suecessKni 
goes thiough grandpaienta to unclft? and aunts and then chil- 
dren Fading all blood relations, the estate vests in the cioun 
after forty years The mlcs relating to intestate succession .lie 
extremely compheated and the readei w diiected, if he wislu." 
to know more of the subject, to study the usual text-books 

Professor Lee in his Introduction lo Romnn-Dntch Luk wutc'^ 
of Roman-Dutch law as follows 

'At pi’UM'nt wo fV't out kiiowknljo* of tho law of South Afiaa fntiii 
the Stututi Book, fioru (he dooi'.ioiis of Uh houlli Afitciui C'u.ut^ uni 
from un ixt<‘nsi\(> literatim m Diilth mul diitiiiu fioin (hi ms 

teeiitli to thr <nil> rumti'intli (<n(urv As tin' nudii will liiid, u-i 
hui been inti<l(‘ of lln> tnst-meiitioiii<l suiuii iii the following imi.'i - 
But ftwv pcoph htue the ieisuie oi mcliuuliim to hccouu' fiuniliu wilii 
thete old books For the piactitiouii. who maki's un uccusiDiial laid 
ujion them foi un immediate pur)K>M . tJie\ juc stuit o\ 1 1 > diMuh md ii{i 
It has of d?ie Homarr Z>ti(eh La^ u{ to that /ts h \l ixtok'. 

arc antiipjated and its wen}xno(ru>>t\ Thi reproach is wi II fuiiiuk d itiid 
those who n^cognizc the substaiitiid iiuiits of the sjstein would wi'-li 
to see it n>mo\ed 

‘HapiJih lime pixiMdist n ]<>in< dv Tli< Pailiaineiit of tlu Union ol 
South Alnea and the ApxHllaii Dimsiou ui Ihi Sujmmi Cuiul, wluih 
hcai-s appeals also from Ijouthctn Rhodesia and from tlie Prolootoinli 
of South West Afiica, are vonr by yetii pitKlucmg a body of statulniv 
and judge-made law, in which llw piimiphsi of thu Roman Ditti It i^uw 
aix‘ bung expounded and fle\elO)XHl It inuy be uiiticiputed that tindi i 
such auspices thu Homan-Dulch Law will iisMume a compli ttiicss and 
a ri^Tninutiy which it has £uUxI lo atlum in pieviouK ages It will be 
a SI stem in which the b«*st elcm«its of the Roman and the JCnglish 
law will be welded togcthui iii a liannonioux and mdissolublc union As 
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the cotjJM of South African Law proxrs to maturity Iho old folios and 
quartos, •which some of in have lisimt to hantlln with a fceluig almost 
of affection, will be less and less contiiiltod Haimg sersed then turn 
they w ill yield "to the fate of all things mortal But the bpint of justice 
•which mbpirca them and the rules of law •which they e^^press will Inc 
embodied m new forms It imij Vh tliat codification will come This 
has e\en been urged as the one Mtn barti(‘r against the all-pervading 
mfluenco of English Law IJnt is the tnno ^et npe for it* The Law 
of South Africa is at present m a singtilarf^ diiid condition It is passmg 
through a period of formafmn Tlie wa^ for corhhcation must be pre- 
pared by consolidating Icanlitiion b\ jtifhcial clcciaion, and perhaps not 
loaet, by the ncli\ ity of our Hchook of Law ^ 


2. Statute Law 

It IS not intonrled to dtwnbe the statute law of the Union 
in detail The Bills of EAchange Acts, the Companies Act of 
1926, the Insolvoncv Act of lOlh, the Insuiance Act of 1923, 
matters of trade mailvs and copinght income tav law, work- 
men’s com 7 )onsation, and gtmei/U)} all commercial statutes 
follow English precedents -veiy closely Statutes have estab- 
lished a registrar of hu'ths raamagcB, and deaths, a public 
health organization and a system of miners’ phthisis com- 
pensation, suited to the 8]>ecial conditions of the country There 
IS only one aspect of the statute law of South Afnca that requires 
detailed examination namelv, the system of deeds registration 
The Deed^ Begistue'** The outetandmg feature of the im- 
movable property laws of the X’nion is the system of deetb 
registration ^Yheneve^ Kind or othei fixed proiicrty is sold, 
the deed of transfer mu^t be rcgibtored in the deeds registry 
having jurisdiction ALortgages ux>on land, long leases, and 
ante-nuptial contracts, must also be so registered 

The system of laud rcgi'>tialion in the Union requires that 
every deed gi anting oi convcMng landed property should have 
attached to it a diagiam of tlu» property being disposed of, or 
a reference back to a lu'cvious deed with such a diagiam 
appended must be made The aiea of the land, its dimension, 
locality, description of itv boundones, and other distinguishing 
features, must be clearly set forth m the diagram referred to m 
the deed of conveyance of wiuch it forms a component port 

^ Ibid , p 25 I’or ‘Prolcctorali of South-Weat Afnea’ ‘Mandated Terri- 
tory* should bo mad ” Sec Act No 13 of 1918 
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The need for accuracy in the survey upon which the cbagiam 
IS based is obvious^ and to insure this, no diagram is acce])tcd 
for registration with ft deed of grant or tian&fcr, unle'js it is 
signed by a surveyor duly admitted to piactise as such in tlic 
province where the land m question is situated, and is fiuthei 
approved by the surveyor-general of that provmce A Lnnrl 
Survey Act for the Umon was pas'»ed in 1027, coiisoJidating 
all previous laws, regulations, and tariffs of the foui pioviiicos 

It 16 essential for the purp(»e of registration that all traiisfei 
deeds and mortgage bonds shall have been drawn oi pieimicd 
by persons duly authorized by law to do so and be executed in 
the presence of the registrar concerned All convex anccis mjc 
so authonzed Other deeds are only I'egihtoi'cd if thci hai o lipcii 
executed m the presence of a notaiy public and attested bv liN 
signature There are in the Caiie Province fniu deeds logistiv 
offices, situated at Capetown, IVilham s 1'ou n, Kiinbeilc\ , 
and Viyburg Each registry is m charge of an officer st\Icd d 
registrar of deeds, and effects legistratioii m respoct of that 
portion of the provmce specially allotted to it The deeds 
office of Natal w situated lu Picici maiitzburg, and of the Oi nnge 
Free State m Bloemfontein The Transvaal has two deeds 
offices, the deeds registry at Pretoria with jni isdiction extending 
over the whole of the Tian'jvaal cxcejit the regntmtinn of 
leases of lots in leasehold townbh!]>. in the mining ilistiict'' of 
Johannesburg and of mining titles m the Tiansvaal aren hut 
the Pretoria legistry keeps dujilicatcs of legistiations in tlie 
Johannesburg disti ict Foi the Littei aica and for mining titles 
in the Transvaal there aie the mining titles and Kand town- 
ships registration officer m Johanucsbuig. which fonn a di\ ision 
of the mines and industries dcijai-tmcnt, undei the contiol ot 
a registrar. 

The pmicipal functions of the venous rcgistrais of deeds 
arc the following {a) to legihtoi giants oi leases, bv the ciown 
of land, (6) to examine, attest, and register dcoda of tiaubfei 
or hypothecation of land , (c) to register cessions of moi-tgagc 
bonds, or renunciations, or waivers, by the legal holdera (rf) to 
effect the necessary registration m connexion with the cancella- 
tion of mortgage-bonds, or pait-payments, or releases thcie- 
froni , (e) to register antc-nuptial contracts, geneial or fljiecinl 
notai'iiil bonds, notanal deeds of servitude and of donation 
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and other notarial deeds rcgi-Atrable by law (/) to register leases 
and ce^sion'^ of (e.isc^ of lights to minerals {q) to register 
usufructs of land ij\) to legister notarial deeds of lease of land 
for ten years and up^ ardh {i) to issue and legistcr such cer- 
tificates. of title to land as may lie prescribed by law (j) when 
so required h\ la^^ to sati'dx themselves m connexion iMth 
the registiation of any deeds — (1) that the duties, taxes fees, 
and duos payable to the government or to the provincial ad- 
nnuistmtion have heon ]).ikI (i) that rates or charges pa 3 'able 
m respect of land to a local authonty have been paid, and 
(I ) generally to e\erc?se all such jxmers and discharge all such 
duties as are hv statute andconinion law imposed upon them, 
and (?) in the case of the Hand tow nsliiiw and mining titles 
regLstrnr to rcgistei deeds lelating to stands or lots situated 
in government seini-gtnenmient, and piivately owned lease- 
hold to^vnslllps in the mining districts of Johannesburg, Boks- 
burg and Kuigeisdoip the icgistration of which is effected 
solely by the Rand townshnw registrar and to register deeds 
relating to all mining 1 illes and the vanons nghts granted under 
the laws dealing with the e\))loitation of precious and base 
metals and nnneinls tlie legi^tiation whereof is done the 
registrar of milling title's 

3. Native Law^ 

The Nature of XaluG Ldto ‘Kwluc law is the indigenous system 
of customary juiisinvultuec ''xistuig among the ^'anou6 Bantu tribes of 
South Africa It inn>t Iw tiK fulU ihnomxtintod from laws affoctmg 
natives, such ns pa-s laws or law- n luting to Christian mamago among 
natives Th( (cht istlini niitm law ]>n>iHiI\ nn termed, was in existence 
among t?ii Bantu piior to am Pui«|«aii mfiiionre oi control Native 
lawiscuhtoiiiurv law {ik< Roition Dutch kiw or English common 

law, and obMOUsI} it is iimmlUn (’an nr> distinguish it from znero 
custom ? Tt jsfl jMofith -squc-lioii j»oilioj>s, for the frontier -line between 
the two cannot lie <h(iriit<l\ anil beaconed off, end we 

might \eij will adopt lh< ii-nnl and cjuc-tion-begging phrflso “native 
law end custom” ]3ut there is a dungiv if wo do thia, of creating the 
false imprcsHion that nati\ c low i- not law m tho sense that tho unwritten 
common law of any countn islaw Kali\o law is every whit os valuable, 
as fixed, and as rational a system (so far as the law of persons is 

^ This srctjoji i> based upon 15 H Biookes’ qf A’a/ue Pelifj/ in5outA 
Africa from J8J0 to Iht preiwni (t'oiietown, 1924), and G M B Whitesld’s 
8ou^ African is nH\e Law (Capetown, 1930) 
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concerned) a's Roman-Dutch law Ri pnmitive times — and that moans 
Jess than a t ontury ago, for oiur purposes — ^nati\t' law was duly admmis 
torcd by courts of chiefe and counsellors, who possessed power to put 
their decisions into practice, all over South AfiiLti ^ 

A system of native law has for generations been uniformh 
rccogmzed and administered in South Africa Although an mi- 
■wntten law, its pimciplea and practice were widely understood 
by the natives, bemg mainly founded u])on customajy ])i*ece- 
dents, embodying the decisions of chiefs and their councils of 
bygone days, handed down hy oral tradition and treasured in 
the memories of the people This law took cognizance of certain 
crimes and offences , it enforced certain civil right*? and obliga- 
tions , it provided for the vahdity of polygamic marnages ,ind 
it secured succession to property and inheiitancc accoicbng to 
simple and well-defined rules But the system wa^ a ])rimiti\e 
and barbaric system, intermixed with a numbei of permcioLis 
and degrading usages and superstitious beliefs, and adminihteied 
by a judicial procedure which in cases of sorcery, w itcheraft, &c , 
was utterly subversive of justice and icpugnant to the principles 
of humanity * 

In considering the system of existing native law-, it is essenti.d 
at the outset to inquire into its dcmvation and souiee The 
power of making law did not vest m the chief, although at times 
certain despotic chiefs endeavoured to iieisunfle the peojile that 
the will of the chief was the law of the tribe But the ehicf was 
himself subject to the law>» in foicc when he ARsunicd lii*> chief- 
tamship The laws have grown up among the pcojile, and are 
only administered by the chief Their laws, if changed at all, aie 
changed m consultation with the council of the people B ith the 
exception of the military autocracies c^stablished ovci the Zlllu^ 
by Tshaka, over the Matabele b\ Mzilika/e, and b> the chief 
Msw'azi in »Swa7iland, the lulc of the native chiefs in Soiitli 
Afnca was not so irresponsible as it is grneially believed to hiive 
been Their will was tempered ami to a large extent coot? oiled 
by a council so weighty and influential that no step of serious 
tribal importance was taken until the whole matter had been 
discussed by it at length If a chief, who attempted a change of 

^ r H Brookes, Hutoii/ oj A'ofire 2’olicy m South Afyua Jiotn 7*130 lo thi 
pip-xput day (Capetown, 1924), p 172 

’ Sco, oil all topics of native law, G M 13 Whithold, South AJ} lean Native 
Law (Capetown, 1030) 
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law or oii«5tom did so ^ithont conanlting his oouneillors, and 
without allowing the* pro]iosed change to be publicly and 
thoioughlv canvassed bc'fore it waa adopted the possibility 
would be, if the law wcie at all objectionable, that the dis- 
affected portion of Ins tiilx* would withdraw its allegiance from 
him and tiansfei it to some suboi diuatc chief of the same clan 

The eoiinoil of the li die consisle<l of advisers of tho chief, 
geneially siiokon of as eodtieillois They were the direct repre- 
sentatnes of the pe<iplo s widi, and in the very considerable 
freedom of s])eecli iK*rnntted to them at then assembhes, the 
populai voice found means of cxpicssion A councillor was not 
foimallv appointed he simpU became such as his opimons at 
the public gathcniuis of the tube lUcreaHcd in weight, and as he 
acquiied populai influeiice he giew to be accepted more and 
more as repiosentativo of a section of the tube It might be 
courage and w ai like <vchu‘\ enient w ealth, skill in pubbe debate, 
penetiation in the iini nv(*!ling of the mtneate windings of native 
law suits, 01 otlioi peihon<d attiibutra which made him a repre- 
sentative and a pulilic man At their homes the councillors were 
reoogni7od as aibiiiatojx m civil disputes A few were always 
found at the ‘gieat' place (the chief*e personal lesidenoe), 
where they largo! v iclic\ed tho chief of the burden of judicial 
cross-qucntiomngs undassistefi himmexecutive and administra- 
tn e w ork, fulfilling m<ui v of the dutira of ministers of state under 
more advanced fojnis of goveniment There was no foim of 
election, but suniciciit has lH*en isiid to show that the council 
was distinctly ipj«cscntati\e of tlio jieople’s \oico No sooner 
did ain mattei of tojn r i n to tin* tulx* iinse than the councillors 
were summoned, no iintMnlnnt action lieing taken until it had 
been fullv discussed in aff it-, bciiimgs The /nws of the natives 
thus embodied the tubal will 

There aie many tribes in South Afiicn, but among all there 
is great similaiity in the sv-l'nis of law The modifications 
of dctajl arc unimportant PicffeiMor Brookes has adnurahly 
summed up the loading piimiples 

‘Nuti\e oriminnl Inw run liatfily ht soul to have formed a distinct 
system from native eivil Inw Hut all European administrations m 
South Africa liuve drawn the di->tin(tion end, even where n'cognizmg 
civil law, have virtuallv ipnonil Mii native customary rules regarding 
crime Th< piuiejlimcnts iii nativi law weit death and cattlo fines. 

D d 
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ImpriHonuient was unknown Death was the penalty commonly in- 
flicted for murder of a chief or parent or for desertion from the tiibp , 
and of course for witchcraft The mam crimes punishablo by fine y ei-c 
murder, adultery, rape, arson, theft, maiming, or injuring cattle causing 
cattle to abort, false witness, epeakmg disrespectfully of anthoritn«! 
and using love philtres The last four wero considorod deserimg of 
'qiccially heavy fines Murd^, apart from mcidents of waifaiv, uas 
not common 

‘In many of these cases, particularly theft, the procedure yas what 
wo should call a civil, rather than a cnmmni one TIio cattle [of thn 
offender] or the bulk of them, wont to thu injured mdiMdunl, but in 
the case of murder, all usually went to the cliiif 

‘Of all this mass of public or quasi -public law, all that remiims 
recognized by European Courts to day is tho status of chiefs, hearfnii«n, 
kraal heads, &c , and the doctnno of communal n^sponsibilitv — ilhis 
trated m the so called “spoor law” — a law based on intimate know h'dge 
of native judicial concfptions — ^which provides tliat if the spoor ’ of 
stolen cattle be traced to a certam kmul and it proves impossibli to 
detcet the actual thieves, the whole ki-aal is lesponsiblc 

‘This chain of mutual responsibility is \ei\ full> nn<l admn«iblv 
worked out in the Natal Code of I80J Tlio yhole svstom is strikingls 
illustrative of jhfaine's and VinogradofT’s mdcntioii tint status is the* 
determining factor m all sj'stems of archaic lay 

‘Commg now to that part of native law — fre*qupntly tcrniftl lUiliM 
civil law — ^wlnch has received moi'c adocjuoti W'DOgnition from tin 
various Oovomm«its of South Africa, w<* fmtl ourselves m a rtgion of 
mt ense mterest to the legal mv cstigafor Tlie miun elements of naf iv <> 
law hinge on a few leading principles Tlie subjection of the fomnh' s(.\ 
to the mole and of children to their fathiT or the licnd of llun iaiml\ — 
primogeniture among males as the general rule for kuccc^siou — llu 
incapacitj, generally speaking, of women to own jiropcrty — polvijiiniv 
with its accompanying lines of demarcation according to ' hoii'>( -< in 
parts of the poljgaraist’s projiertj — adoption, or guardianship, oi otlii*i 
commtional oi hypothetical fatbeiluKMi 

‘It will be gathered that native law is in th<' luam a law of persons 
And as a lay of peisons it is ndmirablv yoikcil out with exquisiti' -kill 
compuiing very fav'ourably yith earlv Roman or (Jenuanic Iny 11- 
rules of intestate succi'ssion are such as to innko protessional t xjjom nt - 
of iSchepisidorasiccht and AasdoinsFecht glow pule ParfiitluticulK if 
may be pomted out that testate succession is unknown — a striking pi out 
of Marne's contention that mtestato succession was first m the bistuiv 
of legal development As regaixls relationahip the Bantu pro still m the 
agnatic stage a mother may, and frequently docs, moreover, come 
undcT the guardianship of liur own son Tho most mtercbting features of 
tho Bantu law of persons to laymen oin tho institutions of polygamy 
and of lobola — ^tlic passmg of cattlo prior to momtige 

‘The law of property is much less worked out Individual property 
m land is unknown m native law All the land at the moment occupied 
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by a tribo is hpkl In m flin Hnnf not m Ins personal capacity but 
(to import our idi'as into a loss udvimocfl system) in trust for tlio tribe 
A chief could not, op oIionAte tnbal land with anj' binding o/r<'ot 
except by a tribal act, nixoKing full and piibUc discuH'^ioii -with his 
coiuicillors Tho tnbo is tlio utmost witity normally conccned of by 
native law A paramount ebu f had, m practice, no powci to adjiicbcotc 
between tribes os to tlio owncrshqj of land A quanvl between tribes 
would bo analogous not to n law -suit but to a war — a niatt(*r of ‘inter- 
national law” shall sn say* Hie mdi\ idual tribesmen possessed nothing 
but tliL right to oceupy nt thu cliief s good pleasure 

‘Tho mo\able pi'opcrtv of the Bantu, imder tribal conditions, con- 
Hibted mOhtl}' of Imstoek The onI\ normal waya of acquiring this 
prapcity, under such conditions wero by inheritance, gift, or lohola 
payment Sale was absolutch unknown, and barter very uncommon 

‘Katurally as the simplest uud must mdiinentiiry forms of contract 
were practically foreign to theikmtu mmd, there was no law of contract 
at all This provides uh w ith 1 wo interesting points of departure Tho 
entiro abscnco of n law of contiaci siif^*sts to Ws that, as a legal sj^btem, 
natne law is more archiue tlian the oldest oxtanl Roman law, nml 
a detailed study of it is tlien'foxe a matter of intense interest to tho 
soiontifio m\catigatar of juiispntdiiice Scsiondly, the absence of con- 
tract among a poopk' like the Duntu, jiossossing the rudiments of 
oiviluation, a distinct ait<l <l(e(ti\e gowinnxcnt and an admiiable 
aj'stem of personal law, is <\ m.i\ commemg dispioof of tho suggestion 
that go\einniont ih based on continct and a clear indication that the 
State has evoKod from the family, and is to bo explained ultunnlcly by 
sex, the <livmo sacnimont of sooietj 

The Recognition ofXatite Law Native law u as fir^t i ccognizcd 
in the Cape Colony upon the nnnc\ation of that jiait of the 
country now known as the Tiamkciaii 'J’eiTitorics, when pio- 
viaion was made m ]S<)7 (In ])ioilamation) for the administra- 
tion withm these tc'ii itoiics of the laws of the C'ajic CVilony both 
m. civil and crmimal uvitteis, except that where all the partiea 
m civil amts were natives the iiiagisti ates wcie authorized to 
apply, at thou disci'ction native law and custom 

Pnor to the passing of the Native Administration Act, 1927, 
there was no straightfoiwaid it*cognition of native law an the 
(Jape Piovincc proper In the Bechuanaland districts of (Jape 
Colony the operation of native Jaw was fixed by statutory 
regulation Pioclaination 2 of 1 S8o (Biitish Bechuanaland) gave 
chiefs exclusive juiisdiction in civil cases between natives of their 
owm tribes, and they were allowed to letam cnminal juiisdiction, 
except as regaids ceitain grave ciim^ Section 21 of the Native 

^ Hxsioty of yattve Policy, p 17 1 
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Administration Act, 1927, provides for the retention of the 
jurisdiction of native chiefs m Bechuanaland in civil and 
cnminal matters, with certain modifications 

In the Tianskcian Temtory of the Cape Provmco native law 
IS recognized, and la administered at the discretion of the com is 
in civil suits between natives mvolving questions of customs 
lietueen natives Here native law is susceptible to definition, 
limitation, and amendment by the governoi -general-in-council, 
so that it can be moulded to suit the progress of the people and 
thus it neither shackles their devclojimont, noi foices, as an 
alternative, the premature adoption of principles of law alien to 
their conceptions and experience 

In the Transvaal, native law derives its validity fiom llic 
terms oiLawNo 4 of 1885, supplemented by sections 70 and 71 
of Proclamation No 28 of 1902 

In the Transvaal several limitations wcic placed on native 
customs It was held m Rex v yalam} and in Rex v Mhoko' 
that maiTiage according to native custom ^'as invalid a*, berng 
moonsistcnt with the pnnciples of civilization InKabnx 
it was held that lobola (the iince iiayablc foi a biidc) i'. not 
recoverable, and that a mother is entitled to the guaidmnshi]) 
of the children of native maniage unions . and m Mte-.edoo'-a \ 
L%nka^ it was decided that the custom under which a imli\c 
woman remams a perpetual minor m native law cannot be 
recognized 

In Natal the recognition and djqilicntion of nali\c law i'* 
governed by section 80 of Act No 49 of 1898 

In Natal, native law is fullv rcci^nizcd, and it was in fact 
codified by Law No 1 9 of 1891, so tlmt the incidents of customiu i 
marriage, lobola and succession, are juovirled for This (.ode, 
howeier, was rigid, and could Ik? amended by staliitc only 
which militated against its ready adaptability to changing con- 
ditions This objection has howevei been met in section 24 
(1) of the Native Administration Act, 1927 Section 24- (2) of 
this act provides for the extension by proclamation of the native 
code of native law to Zululand in the provmce of Natal Zulu- 
land IS at present subject to the Natal Code of 1875 

In the Orange Free State, prmciples of succcasion and 

^ [1907] TS 407 • [lOlOJTS 44") 

* LlOlO] T S 964 •* [1913] T P D 357 
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guardianship according to native customs arc recognized, while 
in. the native reseivc of that i»rovince (Witzieshoek) the chief 
there is authorized to hoai luinoi civil cases according to native 
law 

Just as there v ere and arc diucrepancies m the Boxnan-Dutch 
law m the various piovinecs, theie \ierc more in the native laws, 
for native law was uiim iitten and unreported The judges of the 
supreme court have on several occasions expressed the view that 
the legislature should take steps to resolve the uncertainty as to 
the recognition of native law and custom As native law is 
unwritten, wc aie uitncssmg, piobably in the only instance in 
the world at present, the development of judicial law m this 
respect in its vcit eail\ stages Native custom is provable as a 
fact in each case until established by judicial decision 

It IS doubtful whethei native law can ever be entirely assimi- 
lated by Roman- Dutch Uu 

‘Then cuHtouis ate 'S) intet*\\oM'u «ith the social conditions and 
ordmaiy mstitutious of Ui< Knlivt jiopuktion, that any premature or 
violent attenijH to bieuk tluiii douii, oi svmp them awa>, would be 
dangerOuri in th< liiglusf <iogi<H* Tho aim should be to wean 
them graduaJb from thoM' eef^torus ami to iimv ido rnnchmerj' by which 
they may bo onabUsl in coiiw of (imt , to enieige fi-om their uncivilized 
conditions, and j<ini (ho laiiKs of then fellow-subjects, onjo>jng the 
benefits of a inoii* ( nligliti m <l '-\«.toiu 

The legislative jKiu Cl s howe\ei foi the reshaping of the native 
administrative and legal s\ stein has been piovided b\ the Native 
Admimstration Act, 1027 

Maxima in the ApiiheaUon of Native Law The following are 
the more impoitant maxims in the apphcation of native law 

(i) Native lau u ill onJv apph mtlispiitos between native and 
native, and not uheie one of the litigants is a Euiopean * 

(ii) Native laws and custoln^ must be piovcd as facts The 
couii) does not take judicial notice of them * 

(m) In any mattei wheio native law docs not furnish a 
remedy, the ordinary law will apply * 

* Report of the Capt Ooxernnunl Commtmoik on Natwe Laws and Customs, 
1863 

* Jtf8in<1o\ Jifoiiai/i/ IBHC jSS 

* Sengane \ OomMe, 1 L DL 105, but bee Ngcobo \ Ngeobo, [1929] AD. 
233 

* 11 tZhe A'moiia \ Jeniiiiiu Kontf 3'^ AC 102 
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(iv) The courts will not appfy law contrary to pubbc older, 
public policy, morality, chastity, eqmty or natural justice ^ 

(v) The courts will not enforee any claim which m any a\ 
involves a party to the dispute m slavery or immorality ® 

(vi) The courts wiU not recognize customs which arc incon- 
sistent with the very essence of the conjugal muon, o g incestuous 
marriages ^ 

(vn) The custom by which a woman is treated as a chattel 
‘is abhorrent to the spirit of our law and of our constitution 
It IB nowhere enacted that there is an heritable light in the en- 
forced services of a feUow subject of the crown, much less a iiglit 
of property m the person of such a subject 

(viu) Where the plaintiff has contracted a Christian mariiage, 
she falls under the ordinary civil law of the Umon , any actions 
flowing from maiital nghta, such as damages for adulteiy, must 
he dealt with under Roman-Dutch law ^ 

^ Sco Wliitfield, African Kativc Lav, p 2^, and the cases them citrd 
This IB tlie ordmaiy rule of public pobey 

* Stngane'a Com, aupra 

* Ngq<A}eta v 5tAeZe, 10 8 C 346 

* Smgane’a Com, aupra 

* 'Whitfield, Smith African Native Law, p 6, and unr^orted casos Seo also 
section 22 of Aot Ko 38 of 1927 
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ADMINISTRATIVE TRIBUNALS AND 
ADIUNISTRATIVE LAW 

The ‘rule of law as understood by constitutional lawyers is the 
appheatjon of tlie oi dmarv liw of the land in the ordinary courts 
of the land ^ In mo^t countries there now exists a scheme of 
admimstrative law and a number of administrative tribunals, 
and their existence la entirely foreign to the ideas underlying 
the ‘rule of law as that phiase is commonly understood 
Adniimstintivo law' coinpiiscs tliat body of rules and regula* 
tions diaw'ii up under ataintoiy authority which determines the 
position and habilitics of state officials, iJio rights and habihties 
of private individuaLs in tlieir dealings with the state, and the 
procedure by which those lights and habihties are enforced 
Admmistiativo l<iw in South Africa has not yet developed to 
the extent that it has in Europe, but the increasing complexity 
of the national life liaa compelled the state to extend its authonty 
and to entrust its officials with new duties of management in 
every dii’ection This <le^ clopincnt has been entirdy statutory 
It 18 as foreign to the Ronian*Dutch common law as it is to the 
Englisli comniun Liw to have tiibunals of somi-judicial juns- 
diction, controlling, bv nieaus of then powers of pumshment, 
pubhc business, and fioin which there is no — or only a hmited — • 
power of appe«»l 

In South Afiica, the need foi governmental mtervention by 
regulation is coi respoiidinglv lesn than m the Umted Kingdom 
or the United States oi Uannda, for the country is not os fully 
mdustrializcd as an* the oldei eoiuitnes of the world Almost all 
pubhc utility SCI vices in South Africa arc state-owned , and the 
great industry of the gold iiiiiieH of the Witwatersrand is subject 
to strict govcruTnezital suiwrvisjon In Soul^ Afnca, also, 
magistrates have been given the duty of acting as admimstrative 
tribunals, especially in an ax>iK*Uato capacity 

Before discussing administiativc law in South Afnca, it is pro- 
posed to give the readci certam illustrations of administrative 

^ Sec vt/m, Oliapt(*T XXll For iinportiintnitu.jfimof ihe ‘rule of law’, aee 
W Ivor JeiinmgB, 27ie Law and th, VvntAilulyim (London, 10d3) 
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tnbunals and of administrative powers m the framing of regu- 
lations It IS impossible to give moi’e than a bnef summarj^ 
of the pi oYisions of selected acts and regulations Under the 
heading of lailnays and harbours attention is drawn to the 
imnion'sc pouers of framing regulations, nhich bind the oidinan 
citizen of the country who uses the railways or is upon railu av 
premises For the breach of these regulations, the citizen can 
be punished only in the ordinary courts of the land Administia- 
tivc tribunals have, however, been set up to try and puni«Ji 
servants of the railway administration who have comuiittcd 
breaches of the regulations But, be it noted, these servants aie 
not exempt from the ordinaiy law of the land os far as i ail- 
w ay ofCenccs cogmzable by the law courts are concerned Lii 
South Afnca, if such an offence is one cogmzable by the com ts 
(e g an offence which consists of malicious damage to lailwav 
property, neghgenco causing death or injury, or theft of pubhc 
money), the offender would be brought befoio an ordinary law 
court There are, however, matters such as indolence on dutv 
or gross discourtesy to the pubhc which are not offences by 
ordinary law, but which certain Tadway regulations have made 
matters of misconduct These matteis arc not cognizable by tlie 
ordinary courts, but railway administrative tnbiinalu have 
powcis to punish servants of the odnunistiation who arc guilts 
of such misconduct, as well as servants who aic offendeis against 
those railway regulations which aie cognizable m the ordinal'^ 
law courts We thus have an illustration of aclmmi&tiativc law 
m the sense that it consists of regulations framed by the lailw a\ 
admimstiation having all the authoiitv of oidinary law and 
governing the conduct of ordinary citizens on railway pienii''Cs 
This IS not administrative law m the sense that it is administcicd 
by an administrative tribunal We have also an illusti ation of 
administrative law in the sense that the rules or regulations of 
this administrative law^ aie made by the lailway adniimstiation 
and are enforced by admimstrative tribunals 
Next w e may consider the pubhc service Here the regulations 
are framed for the purpose of enforemg discipline in the service, 
and the regulations ore enforced by an administrative tribunal 
The personnel of the administrative tnbunals referred to above 
may vaiy m every case brought before it, it may very oftc*ii 
be the iicrmonent head of a department , it is rarely, if ever, u 
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person outside the railway oi j^ubhc services There js no appeal 
to the ordinary law courts from these tribunals 

Under the Muies and Woiks Act we have administrative oi 
semi-]udioial tribundls of another character A govcininent 
inspector is appointed and he has ceitain duties connected ith 
enforemg the safety of eniploj'ccs m mines and factones Where 
a regulation, which maj be made by govemmmit officials or mine 
managers, is allege<l to have been contravened, the inspector of 
mmes or machinery is constituted a court and he tries the offence 
An appeal lies fioni his decision to a magistrate This couH, 
though it admimstci s ndinim&tintivo la^ in the sense that the 
regulations aic made l>v goveiniuent officials foi administiative 
puiposes and not by .i Icgi«5lature in the oithnary sense of the 
word, more closclv apiJioximdtes to an ordinary law court than 
an administrative couit It has juiisdiction, not ovci public 
servants, but over oidinarv citizens woikmg as employees m 
mines or working u ith e\pioM\cs or dangei ous machines 

The next dlustialion of an administrative tribunal is the 
Mmers’ Phthisis Boaid This boaid ih aiipointcd by the govern- 
ment for thiee veam Its work is specialized and requires 
specialized knowledge, dealing <ib it docs with claims for com- 
pensation foi vanous stages ol plithisih It is assisted by medical 
adviseib and heais evidence fts woik is partly administiative, 
partly judicial, it Iusun claiiiis it mderb the claims to be mot, 
it contivls and adnimistei s funds It if. a board appointed by the 
government administei Jiighmclsm uhieh the government has an 
mtcrest and regulalmg the leUtionshij) between mmera' x>hthisiB 
claimants and the nimeib* jihthiKis funds, in the lattei instance 
actmg in a scmi-judicial cajmcitj, m the formei in a purely 
admmistrative capacity 

In the next place wc ha\c the Road Transportation Boaid 
apponlted by a inmifttei to piotect the interests of the depait- 
ment over whicli the iimiistei presides, and m its discretion to 
restrict the activities of individuals competing with the business 
of that dejiartment The oidmaiy courts arc invoked to enforce 
the decisions of this body, but fioni these decisions itself there 
is no appeal to the ordinary couite The Road Transportation 
Board is an administrative body with senu-judicial powers 

The last illustration givm is afforded by the immigration 
boards estabhshed by the Immigrants' Regulation Act of 1813 
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Here, fo] leasons of high state pohcy, no appeal on the facts 
IS allow etT Iiuimgiation is a state matter m which a private 
jiidn’idual has no nghts and no privileges The state is, in 
this instance, in a pnvileged petition far above the oitlmai y 
mdmdual 

'\^'e do not lefer to the defence force and the pohee and prisons 
SCI vices, for those are governed by special codes of iniiitar\, 
police, and prison regulations, which are almost the same as those 
in the Umted Kingdom 

1 Illustrations of the Workings of Administrative 

Tribunals and Administrative Regulations in South 

Africa 

Railways and Harbours Undei the Railways and Haibouis 
Regulation, Control and Mtuiagcmcnt Act, No 22 of 1916 thi* 
Railways and Harbours Board has made legulations contiulliug 
the speed of trams, the loading and deUvery of goods, the monnei 
m which passengers shall travel, the control of ships enteimg 
harbours, the duties and conduct of the adnunistrationV sci- 
vants, the orossmg of ladway Imes, and generally 'for the good 
government’ of the railways and harbours, ‘and the niaiii- 
tenanco of order thereon and therein These regulations provide 
penalties for any contraveniaon thereof and include hnes uj) to 
£60 and imprisonment up to six months Any coiitiaventioii of 
a regulation by a servant of the miininistratioii may be deemed 
to be misconduct and may be scverclv puiiij»hcd either by the 
law courts or by the admimstration The act also creates othei 
specific duties, and provides penalties for their contravention 
Station-masters, inspectors, ticket examiners, and other railw a> 
officials have the power of arresting persons contravening the 
provisions of the act or the regulations thereunder, but such 
arrested persons must be handed over to the police immediately 
to be dealt with according to law Under the act a whole aridy 
of regulations has been framed controlling the actions of xiei- 
sons using the railways and harbours, entering railway stations 
to welcome arriving friends oi to make im^iuries regardmg trams 
These icgulations hare all the effects of law and are enforced in 
the ordmary courts of the country, but the regulations are not 
made by parliament but by officials of the administration, and 
are framed for the better management, control, and administia- 



ADMINlSTRATn’E TRIBUNALS AND LAW 411 

tion of the rail^va^B and haibouia In. that they are created and 
framed by the railw a j’ arbrnnietmtion and not by the legisla- 
ture in the ordinary sense they nmj' be included in the teim 
administrative law 

Under the Railva^b and Hai hours Service Act 1925, the 
govemoi-gencial, or some ]X‘rbon to Mliom the authority has 
been delegated, ma \ a}>]ioint i>o many }>eisDns as the service ma}'^ 
require The employment of all permanent members of the 
service is made seciu-e by thw statute, and servants of the od- 
mmiatration may not be disnubsed save under the provisions of 
the statute after an niqmn by an administrative tribunal 
The act especially Jay m down that any servant who is charged 
with misconduct shall be affoided an opportumty of being heard, 
and any admission or denial he may make or explanation he may 
give shall be consiclei ed by tlie olhcer delegated for that pui’poso 
A servant who is charged with misconduct of a senous nature 
may be suspended tcmpoiaidy horn duty The order of suspen- 
sion togethei with the chaige on which the order was made shall 
be dolrt’cred in wilting to the seivant suspended The servant 
must immediately htate ui w ritmg in reply to the charge whether 
he admits or dcnich it or he may give an explanation 
When a servant is found guilty of misconduct, he may be 
fined, 01 Ills mcieincnlb of iiay be stopped, or his salary or wages 
or rank reduced, oi he jn<i\ lx* oidored to resign, or he may be 
dismissed A seivant foiuid guilty of a crmimal offence m a court 
of law iH ipso facto dismisbeil , if found not guilty he may still be 
charged with misconduct bv the administration 
If the SCI vaiit (lenies the chaigc made against him, an inquiry 
must be held befoie nii ollicrr of the service The servant is 
entitled to be ineseiit duimg the whole of this mqmry and must 
bo afforded an opjjoi tunit v of cross»-e vaniination, and of leading 
evidence, and he may hn^e the assistance of another railway 
servant foi the conduct of hib defence oi appeal 

If the servant is found guJty and considcm the decision of his 
superior officer wrong, he may appeal to a tribunal called the 
Disciplmary Appeal Roaid for his district which may hear 
furthci evidence, and the appellant may be present and may 
cross-examme the w itncsscs 

The Disciphnai'v Appeal Boaid consists of one servant elected 
for two years fi cm the class of sci vants to which the appellant 
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belongs and one ^servant nominated by the administration for 
two >eais The deeisiomof this board is communicated to a 
piesciilied officer who reviews the case and gives hw decision 
if such decision is in accordance with a unanimous decision of 
the board, it becomes a dnal decision If the board has diffeied, 
the accubcd may appeal to tiie geneial manager, and if diH- 
Scitisfied with his decision, he may request the gcneial-mandgei 
to forward the records of the case to the railway boaul foi 
review 

Oiico the aeivant has exhausted the avenues of appeal allowed 
by the act, he has no further rodre<vS Except in the ciicuin- 
staneca referred to hei-cafter, he may not api>eal to the couits 
of law 

The Public Seruce ' Misconduct by a servant in the ])ul)hc 
service consists of disobedience to the lawful oi del's of asuiieiioi, 
negbgenoe or mdolence in the discharge of duties, ineifieicnc\ oi 
meompetenev fiom causes within an offender’s own coiitioJ, 
public oiitiGism of the admimstration, takmg part in ])ohtics 
either actively or by merely belonging to a political 
disgraceful behaviour or gross discourtesy m the disehaige of 
duties, intoxication, prodigality limiting m ])eouniaiy cm- 
banassment to the jirejudicc of the faithful pertoimancc of his 
duties, the disclosing of infoimation otheiwi-e than in the 
discharge of his duties the occejitaneo of a piivato lewaid toi 
service, the misappiopriation of i»ubbc money the commission 
of a cnminal offence, and the absenting hiinseJf without cuuhc 
from his duty 

Any officer of the public service who is choiged with mis- 
conduct not of a iserioua choxactci, shall he required to tiansuut 
in wilting within the time spccifieil m the ehnige a stalenient of 
admission or denial or an explanation in wiitiiig If the chaige 
IS domed, the officer charged ma^ l)c henid in his defence Jf he 
IS found guilty, either on his admission oi explanation, t>i aftei 
being heard, he may be fined up to hvo pounds 

The preUmmary procedure is the same m the case of mis- 
conduct of a serious nature If the charge is demed an niqiiuv 
must be held and evidence produced before a person delegated 
foi such ])urpose by the Pubbe Service Commission The finding, 
on this inquiry, is final, but the fmdmg must be transmitted to 
^ Seo Public Sorvico and Feiisioiis Act, No 27 of J 923 
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the minister of the interior or the adniiniRtrator of f ho piovincc» 
as the en-ao may l>o ^itli a lecomincndation of the action to be 
taken Theoffendei mavlicdi-'tli.ir^d.tined.oi rediieed in grade 
J/jue.s awd llorAs .If? PH] Under thus act the governoi- 
goneral has made leanlatioiis for the proper noiking and 
management of all mines woiks and maehincrv, and ‘for better 
carrying out the object'* and put jtoses of this Act TheRC regula- 
tions picsciibe iR'iiciltu's foi anv eontrax ention thereof Aa 
though it yeie not suthcHMii to ha\e the ln\x made by govern- 
ment oftieials, the art nne'*lhenmnat^rof a mine power to make 
special rules fot the luaiuionanee of older or discipline and the 
prex’cntion of accidents juanx such mine The rules, xvhen made, 
are Rubipitted thiouuli an inspeelor of mines to the government 
iiiiniiig engineer iv Iio wnds them to the minister of mines foi hia 
approval \\hon appioxislhx him and to the extent approved, 
they an* fto^ted <it a i-onspimoiis pl.ict* at the mmo for fourteen 
clear clays, and then liaxe (he foiec' of law 

Aiiinspectoi ofnmKs iiiaehnieiv orexploRives may try any 
breach of a lognl.ition oi of mix manager-made rule and may 
impose a hne not exc'Hding fixe |N)iiiids which may be deducted 
from the c mplo><s‘ s wages 'rhis tnal docs have the semblance 
of a tnal in an oidmaix couit The evidence has to be taken 
down 111 wilting «in oalfi h.is to lx* nrlmmistcred to witnesses, 
who are hahlo uiulei the Inxv <if )xmjuiv for false evidence, and 
w'itnes>fs iiMxc tli( simu piivilegoM in icspoct of answering 
questions oi prorliu ing doc unit iits as they have in an ordinary 
court of Iriw An nfifs «I iuntt the frHfS'etoT h finding lies to the 
magistrate of the clMiict .md the magislmte’R decision is final 
J/iwos jUf> The Mjimm’ J^hthisjs "Board as at 

piesent c oii'^tilntc d v c '•t»ilili'*hf d' hy Act No 35 of 1026, and 
consi-it** of fi < hnirmmi and not Ic than tlm'C noi more than six 
other mcinhci'. lach of whom h npjKiinted hy reason of his 
'•pocidl knowlcdsfc of the intiuatc '»uh]e(ts dealt With by the 
board Tho board -^its at Ua-'t omi a week, and m its seim- 
jiichcial capdcitx clccirlfs iijion tlnirns by miners for compensa- 
tion for having rontracted phthi-is The (loard, for the purpose 
of deciding claims max summons witnesses and administer an 
oath Reuijlrifion'* governing thf boarrl's duties are made by 
the minister of mines aft( r consultation with the hoard 
^ fscc Xet*) Nn Utof ISIl nntl *Xo JOof ISIO 
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Motor Carrier Tranaportahon Act, 1930 This act empow ers 
the goveinor-gcncral to appoint a road transportation bocircl 
consisting of three members, and local transportation boauLs, 
also consisting of three members It is the function and of 
thcF*c boards to mvestigate any matter relating to motor can ici 
tiansportation and to submit recommendations to the minister 
of railu aj’s, to determme the volume and nature of motor cainci 
transpoiiation over any proclaimed route, to receive and con- 
sider apphcations for motor earner certificates over anv loute, 
and in its discretion to grant or refuse such applications, oi to 
susjiend or revoke certificates given The decisions of local 
boards are subject to appeal to the road transiiortation boaid 
These road boards have been established in ordei to restiict 
the competition which road motor transport has set up against 
the railways of the Umon The lailways m South Afiiea aie 
state QVk ned, and every effort is hemg made by the go\ ei niuont 
to prevent the railwa3*s ninnmg at alosa (One method of dcdling 
with the problem has been by establishing road boards con^Nl- 
ing of members appomted by the government to protect thi 
government’s interests by refusing certificates for motoi trans- 
portation) The members of tho road boards may be dismissed 
by the goveinment without tlie government being requiiod to 
give any cause or reason for dismissal The poweis of the 
board are such that they can entirely cru'ih private competition 
against the railv ays , the jienalties which the law imposes loi 
contraventions of tho act aro fines up to one hundred pounds 
and imjinsonment up to six months 
Immigrants' Regulation Acts Under the Act of 1913 the 
governor-general appomted ccutain immigration boai ds f oi the 
summary determination of appeals by peiijons vho, socking to 
enter or being found within the Union, have been dclaiiu'd, 
restneted or arrested as prohibited immigiants Each boaid h.is 
jurisdiction in respect of certam ports, of entry The boai d con- 
sists of three members, its chairman is a magistrate, and each 
member is appomted for a year The hearing of an appeal 
against an immigration officer’s decision is conducted in the 
presence of the appellant, who may be represented by legal 
advisers Tho boaid may summon witnesses to give evidence 
under oath and to produce documonts The evidence must be 
taken down in wxitmg, and the majority decision of the lioaid 
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18 final and conclusive No court of law m the Union, it is 
specially stated, has jiinsrliction to review, quash, reverse, inter- 
dict or otherwise interfci'c with any proceeding, act, oi older 
of a board or the minister m zelation to the restiiotioii, deten- 
tion or removal from the I’mon of a person dealt with as a 
prohibited ininiigi niit But on immigration board has to leserve 
any question of law which oiises, at the request of the parties, 
for the opinion of the pro\nncml chMsion of the supreme court 
on a stated case and this opmion may be taken to the appellate 
division On the facts, howe\ei, as stated above, there is no 
appeal or review w hatsoever 

2 Judicial Control over Administrative Tribunals ^ 

The exact natui-c and extent of the discretion exercised by an 
administrative body dciieiid on the cmi>owenng statute, and 
fiom this point of Mew the Uw b'v which these bodies are 
governed is mcxely pait of the oidinaiy law of the land The 
courts may not question tlie validity of the empowering acts 
of pailiamcnt, but the>' ma^ question both the validity of the 
regulations made undei these act-, and the validity of the 
methods by winch the adjuinirttiati\e bodies exercise their 
powci's Kegulatioiis must not go bc^-und the limits of authoiity 
granted bv the cmiiow ci mg acts and the methods of adminis- 
trative bodies must not be stai chnmbei methods They have 
to conform to ceitaiii jirinciplo, not patent on the face of the 
empowering statutes which the judges of the BU]X*nor coui’ts 
have either bv a jii oce>s of intei juelntion i ead into the empow'er- 
mg statutes oi , bv rea^on of tlieu inherent jurisdiction, have 
themselves assumed in oidei to jii'cvciit injustice 

The immigration boaicls, to winch wc have icfcired, have m 
some resjjccts the appcMinuceof coui't'. of infenoj jurisdiction, 
but they aie neveithelesv ■\ei> difTeient fiom 000113 of law, for 
the act undoi which they aic est.ibb«hcd especiallj’- lays down 
that * no court of law m the Unton shall, except upon a question 
of law rcseivcd by a Boaid have any jurisdiction to review, 
quash, reverse, interdict 01 otheiwiso interfere with any pro- 
ceeding, act or ordci, ofaBoaid ' These are very strong 

^ See A Loiinc, ‘A(hiiinietrati> o haw in South Afiica’ (South African Law 
Journal, 1927, pp 10 H) 
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provisions and the courts have no option and must act (or 
refrain from actmg) accordmclv *■ 

The above provisions go farther than do othei acta of this 
type But even m the absence of such express prohibition, it 
IS ne\ crthclcss held implicit m any statute that hands over a 
iiiattei to the determmation of any person or body of persons 
that the decision given by them shall be final and not suliject 
to appeal In Shaduick. v Unton Government^ this rule w clcarlj 
stated It 13 settled law that where a matter 13 left to the cli^cre- 
tion or the determination <rf a public official and whoi*e his 
discretion has been bona fide expressed, the court will not inter- 
fere V ith the result If he has duly and honestly apjilied himself 
to the question which has been left to his discretion it i** im- 
possible for a Court of law' to make him change his minrl oi to 
substitute its conclusions for hia own ’ This is true also where 
Rii official body has reached a wrong decision on the mciits, liv 
its mujconception of the facts of the case * 

There arc, however certam qualifymg lules that have Apjiliea- 
tion to the decisions of administrative tnbunah In the fust 
place, an administrative tribunal must act strietlv within the 
scope of its delegated powers, m the second place, it must act 
in good faith , in the third place, its method of acting oi it*, 
procedure must not be irregular Each of these qualifying rules 
requires explanation 

Jurisdiction It is the duty of a court to determine m accoi- 
dance with the established rules of const? uctioii the meaning of 
an erajiow ermg enactment The courts w ill not read a greatei 
delegation of pow'er into the statute tha n they can help ^\'hel e 
Parliament takes away the right of an aggrieved person to app}y 
to the only authority which can investigate, and where neces- 
BBi'v, redress his grievance, it should do so m the clearest 
language (biirts of law should not lie astute to construe doubt- 
ful w'ordrt in a sense which will prevent them from doing wh«it 
IS pnma facie their duty, viz from mvestigating cases of 
alleged injustice or illegality 

’ See ( t7otemincnl \ [102J] A D 406 , NorainaaMiil ^ Pnticipal 

Ininnf/T(itionOffcer,[i92^\ AD 673 
» liyi_>l AD 642 

• Dotjle V HhenktT^ [181 t 3 AD 233, Howfeen v Mtnera' Pklhiam Boanl, 
[1920] W L D 03 

* Per Jnnes C J in Sex v PadfUta, [1923] A D 281 
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Where a statute gave the governor-geneial jjower to make 
regulations for the licensing of jewellers, and he made a regula- 
tion which provided that no jewellei’s permit or lenewal thereof 
shall be issued unless the commissioner of police certified that 
the appheant as a fit and proper person to hold such a peiniit, 
it was held that in the absence of duect statutory provisions 
it nas not reasonable to suppose that the legislatuie contem- 
plated entrustmg the fortunes and businesses of a large number 
of persons to the absolute di^cietion of an individual, without 
their having an appeal or Ijcmg able to know on what ground 
objection is taken to them If it had intended to confer such 
a poner, the legislature nould have said so This delegation of 
power to the commissioner of police was not incidental and 
necessary to the original or main pow'er, and therefore it was 
held that the powers conferred by the statute had been ex- 
ceeded and the regulation in question w as uUra v%rea ^ 

Enactments delegating powers to individuals or administra- 
tive tribunals must be atiictly construed If an act provides 
that a departmental inquiiv into a charge against a civil servant 
shall be ordered by the head of a dcjwrtment, and it w m fact 
ordered by the assistant gencral-nianagei , the whole proceeding 
IS invalidated and if an education test is to be to the satisfac- 
tion of the mimster, it must bo to his satisfaction and not to 
that of an immigration officer * 

The meaning of a statute having been determined, the regula- 
tions under that statute must be btoctly according to that mean- 
ing and strictly witlun the scope of that meaning If the regula- 
tions themselves are valid, the admmistrative body has to act 
within the limits piescribcd by the regulations If the act and 
regulations lav down principle^ in accordance with which a 
discretion is to be exercised, extraneous matters must not be 
taken into considoiation Eoi example, when a mmister is 
empowered to make regulations for the prevention of stock 
disease, he must not use those powers to inflict such a punish- 
ment as would be a warning to other persons This was 
exceedmg tho powers granted him,^ for he was taking mto 
^Keen\ Commt8t,ioner 39B 

* Chuldfordv IHmistij o/EadwamandHarbouts,[l920']C'P'D 606,dndBee 

Srad8haw\ 6ove;n/nenf, fl9)0] NF D 324 

* Shadiack v Unton Oovemnient, [1912] A C 642 

* Strtd)en v Alimster of Agnculture, [1910] T P D 903 

E e 
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consideration a matter which he was not entitled to take into 
consideration Powers to prevent a disease cannot be used as a 
means of pumshment Similarly, the consideration of colour is 
not one which a statute ordinaniy contemplates should be exci~ 
cised by a body with delegated powers unless the empoweimg 
statute grants this power ^ 

Under the power of testing the jurisdiction of an administia- 
tive body, falls the incidental power of testing the facts upon 
which the jurisdiction rests A person bom m the Union may 
not be deported If an applicant claims he was bom m the 
Umon, and the immigration ofheer rejects that claim, the court 
has power to correct a decision that would have as its result the 
exclusion of the court’s jurisdiction The immigration officer 
has no junsdiction over a person bom m the Umon, and however 
strongly he may decide that the person in question is not born in 
the Umon, if in fact he is so horn, no decision of the immigiation 
officer can change that fact If, however, the court decides that 
the person m question is not born m the Umon, it cannot mtei- 
fere with the immigration officer’s decision ^ 

Good Fa%(h Any one who is given power to decide anything 
must listen to and consider both sides of the question The 
courts presume that administrative bodies act fairly and im- 
partially * They must not act arbitranly, capnciously, unreason- 
ably or in bad faith * If any one of these is proved as a fact, the 
supreme court will set aside the decision of an administrative 
body arrived at in an arhitraiy, capricious or unfair mannci 

Procedwre Where a statute provides the procedure to be 

^ Swartav PreloruiMunicrpabty,ll920']T'PD 187 Under tho Immigrants’ 
KeguTafiioaB Act, 1913. any perean or class of persons may on economic grounds 
or on account of standard or habit of life be doomed a prohibited immigran t In 
Bex V Pad^a, [1623] A D 281, it was held that a notice deeming ovory Aatalu 
an unsuitable immigrant on economic grounds was good, as m viow of thu 
peculiar economic conditions of the Union the notice was not so unreasonable 
os to justify the court in doubting that econonuo and not racial considcrationH 
were the basis of tbs immster’s decision 

* Principal Immtgralion Officer v Naraineomy, [1910] T P D 274 

* A refusal to give reasons for tlu decision mi^t be an important olemont 

in deciding whether there has been good faith, though administrative bodies 
Bfo not compellable to give reasons , they should, however, state why reasons 
are not given {Judea v Regtatrar of IdiMng Rtghta, [1921] T P D 1046 , Jqffer 
\ Porow Foard, [1920] C P D 267, Stewart v WuuxUeraratut Licenamg 

Court, [1914] T P D 178,,7c^erv Wj/nherg AfunmpalUy, [1916] C P I) 155) 

* Garrett v Albany Licensing Court, [1918] E D L 128 
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followed, the statutory body is bound to follow such procedure 
strictly, and the court will set aside proceedings iii which there 
has been any departure therefrom ^ 

Review of the procedure adopted is very different from 
reviewing the decision arrived at Setting aside a decision by 
means of an apphcation to the supreme court on grounds of 
jun&diotion, bad faith, or irregular procedure, is not a process to 
declare a decision wrong, but a process to set aside a proceeding 
which the legislature does not authorize In the case of wrong 
procedure, even though the court will not go into the correctness 
of the decision, it will nevertheless set aside the proceedings on 
the ground that it is the duty of the supreme court to prevent 
a course which might have led to injustice Administrative 
bodies, even where no particular procedure is prescribed, should 
acquaint the defendant with the nature of the charge he has to 
meet He 'must be given a fajr opportunity to make any rele- 
vant statement which he may desire to bring forward, and a 
fear opportumty to correct or controvert any relevant statement 
brought forward to bis prejudice* * Unless the statute so directs, 
it 18 within an administrative body’s power to refuse to allow 
legal representation,* or to insist upon all the evidence being 
in writing only * The ordinary rules of evidence have no apphca- 
tion before administrative tribunals. They may take into con- 
sideration their own knowledge Here, perhaps, these bodies are 
most useful They can quickly dispose of technical matters 
with which they are acquamted 

The great disadvantage of administrative inquiry and decision 
IS the danger of mjustice, not by reason of bad Faith, but by 
reason of lack of judicial-mmdedi^Bs and absolute independence 
The individual citizen does not f^ and in fact is not safe and 
secure in his rights under bureaucracy. The whole question has 
become a very serious one, especially in view of the increasing 
powers of admimstrative tribunals mid the existence of the legal 
prmciple that the individual has no power of redress for a wrong 

^ e g failure to comply with a statutory requirement as to the giving of a 
notice {HopitOfum Lwmmng Cowi v Hyman, [1924] C PD B). 

* DeVertwlv Xna^^s, [1918] AC 579,quotedmi{cies’«C(M6,[lB20]TPD 1 

* Dalnerv SAJi, [1920] AD 683 

* Porter V Dmon ffovemmefU, [1919] T P D 224, Barhnv Cape Ltcetutng 
Cowt, [1924] AD 472, Fernandez v South Afncan Ratiwoye and Hathmura, 
[1926] AD 60 
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bona fide done to bim by an adimmstrative body acting m a 
semi-judicial capacity He cannot sue for damages, cannot even 
recover costs unless be can prove mala jides The official is pro- 
tected by the law , he stands in a special position as against the 
ordinary citizen ^ 

The truth is that the comphcations of modem life have 
necessitated and mdeed accelerated the creation and growth of 
administrative tribunals That they have come to stay — and 
that m mcreasmg numbers — it is impossibb to deny On the 
other hand, no system of jurisprudence has been worked out m 
South Africa in connexion with them as has been done in 
France The dangers, then, he not in the tnbunals themselves, 
but in the possibihty of injustice and arbitrary action under 
them Even though it might be impossible to prove that this 
has taken place, yet the system is so divorced from the general 
rule of law that there is need for the utmost care on the part of 
parhament m grantmg admimstrative powers and in making 
provisions for reasonable and adequate judicial review The 
system is almost m its infancy in South Afnoa , and there is 
therefore opportunity for a thorough exammation of its methods 
and imphoations 

* For the attitude of the coorte to adiUDiatrative law in Canada, boo 
W F M Kennedy, ’Aspeote of Canadian Adznuustrative Law’, m the Jun> 
dtcol Aetnew, Sept 1934 
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XX 

THE RIGHT TO PERSONAL FREEDOM 

No man may be arrested or imprisoned except in due course of 
law The legal means for the enforcement of thia pnnciple are 
(i) by means of an action for damages, and (ii) dehverance from 
unlawful impnsonment 

1. Redress for Wrongful Arrest 

If a person is wrongfully arrested, he may institute proceed- 
ings for the damage inflicted upon him No matter if he be 
imprisoned for five days or five minutes his remedy still hes 
This IS the action for false impnsonment False impnsonment 
IB the wrongful act of impnsonmg, or restrajmng the hberty of, 
any person without legal warrant or wnt or other legal author- 
ity It IS not essential in on action for damages by reason of 
false impnsonment that the defendant shall have acted mahoi- 
ously The mere fake impnsonment or illegal arrest is by itself 
sufficient The illegal arrest or detention complamed of must 
have been made by or at the instance of the defendant, and the 
fact that he made a bona fide mistake is no excuse if he did not 
act accordmg to law This means that every wrongdoer is 
individually responsible for evcsiy unlawful or wrongful act m 
which he takes part, nor can he plead m his defence that he 
did it at the instigation of some one else or the order of a supenor. 

Wrongs, it 18 readily seen, may be mflicted cither by way of 
legal proceedings or u ithout legal proceedings For the latter 
there is the action of false imprisonment or assault or defamation 
and the like But where a person maliciously and without 
reasonable or probable cause lays a fahe criminal charge against 
any one which has led to the pro^cution of the latter, even 
though he be acquitted after a long or short trial, such person 
IB hable m damages, and the principle of law in this, as in the 
former instances, though the phrase is not used m any of the 
many decisions upon which these propositions ore based, is 
ike individual’s nght to personal freedom, and so much so is 
this the case that even a malicious threatening of such nght 
IB subject to an action for damages 
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But even this light of redress is in law insufficient security for 
personal fieedom So jealous is the law of the right to personal 
freedom, that, m addition to punishing every kmd of wiongful 
interference with a man’s lib^ly, it provides adequate security 
that every one who without legal justification is placed m con- 
finement shall be able to get This security is jirovided by 
what IS known m the United Kingdom as the writ of habean 
corpus and in South Africa as the wnt ds honvme hbero exhtbendo 

2. The Writ of habeas corpus or de Homme Hbero 
exhibendo 

The object of this wnt is that the person detained may be 
produced before the court where his detention must be justified 
hy the person detaining him Tim wnt de komtne hbero exhibendo 
corresponds veiy nearly to tho English wnt of habeas corpus 
The one was to be found in the principles of Roman-Dutch law , 
when mtroduced mto South Africa, the other m the common law 
and parliamentary enactments of England While the provisions 
of law in regard to the former wnt are still fi^ly applicable 
they have been amplified by the pnnoiples relating to habwh 
corpus It has been laid down by the courts of South Afnca 
that the nghts to personal hl^rty which South Africans enjoy 
are substantially the same as those which are possessed b\ 
Englishmen, and that it is the hounden duty of the court (and 
it has inherent jurisdiction) to protect personal liberty wheievei 
it IS illegally infringed * From the frequency in which the teiiii 
habeas corpus has been used m our coui'ts and not that of de 
homine hbero exhibendo and from the fact that the courts have 
decided that the pnnciples of habeas corpus are apphcable in 
this country, the use of the Boman-Dutch term has fallen into 
disuse, and that of the English term has taken its place 

The procedure in the South African courts is by way of 
jietition to the court setting out that a person within its jmihdic- 
tion has been wrongfully deprived of liberty, and the court 
issues a writ or order to have that person brought before the 
court and, if he has a nght to liberty, the court sets him free 
This order is directed against the person by whom a prisoner 
18 alleged to be kept in confinement, to brmg such prisoner bcfoi e 
the court to let the court know on what ground the pnsoner is 
^ In ic Kol, and Baht, Buch 1870, p 64 See Appendix U of tins book 
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being confined and thus to give the court the opportunity of 
dcahng with the prisoner as the law mav require ^ The writ 
or order of the court can be addressed to anv person u hatever, 
be he an official, or n minister of the government, or the governor 
of a prison, or a private \ierson, who has or is supposed to have 
another in cu8tod^ Any disobedience to the wnt exposes the 
offender to summary ])unishment for contempt of court 

It IS to be noticed that the Romnn-Dutch law required that 
the detention be made (Mo malo (with wTongful mtent), and 
without just cause This could obviously lead to mjustice an 
the detention might be made with a bona fide behef as to its 
necessity The modem jiiactice derived from the pnnciplcs of 
habeas corpus docs not ivquue wrongful intent It is sufficient 
that the detention is wiongful or unjustifiable 

It IS thus seen tliat no aibitrary ^lower can bo exercised by 
anybody within the Union The law is not a respecter of per- 
sons Where discretionary power w given, the law guards most 
jealously the rights to iioiNonal hberty The supremacy of the 
law is not to be questioned Nor does the law m this matter 
discriminate between foi’oigner and citi 2 en, between race, creed 
or colour An instructive and illuminating judgment* was given 
by the late Mi Justice Mason in the Transvaal supreme court 
in 1900 A Chinese labourci, Li Kui Yn, was employed as a 
pobce seigcant at n cei tnin mine-compound Complomts were 
made m re&pcct of the conduct of this Chmaman to a govern- 
ment official, the siqieunteiident of the foreign labour depart- 
ment, to whom a lequest was roach^ that this Chinaman should 
be repatriated Acting ujioii that request and m terms of 
section 7 of the Laboui Imjxirtation Amendment Ordinance of 
1905, the superjiiicndcnt had the Chmaman brought to his 
office, aftci he had liccii aixcslcd and handcu&d, and he then 
confined him in a collar The compound -manager, noticing the 
absence of the Chinaman, consulted solicitors, and communi- 
cated with the suirci mtcnclent who I'ephed that he intended 
repatnatmg the Chinamnn undei the Ordinance quoted The 
compound-manager leqncstcd to see the Chmaman, but the 

^ It may happen that a pusojierleivfiilly Rirestecl iB detained for an ezceaBivs 
period without being hrouglit to trial In Buch cases the Cnminal Procedure 
and Evidence Act, 10] 7, pmi idcs foi the discharge of tho prisoner 

• Ia Kut Yu V SujutinfeiidtiU of Labour, [iOI6J T S 181 
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superintendent absolutely refused to allow him to have access 
to h«n When the compound-manner asked to see the China- 
man for the purpose of getting a power of attorney signed in 
order that the Chinaman might employ legal advisers, the 
superintendent refused Before the matter came to court, the 
Ohin aman was sent out of the provmce to Durban The learned 
judge remarked 

' 1 quite recognize that the duties of the Foreign Labour Superintendent 
are very difficult and very responsible Where enormous powers such 
as those contained in the Ordinance are conferred on any official, it is 
hts duty to keep strictly withm those powors Tho court will see that 
laws of thia IfinH are not stretched boyond tho powers which they 
really give and are intended to give 

‘In the first place the fThmaman was illegally arrosted and illegally 
confined as if he were & prisoner The provisions of tho law with 
reference to the repatriation of labourers aro clear Under Section 7 of 
the Labour Importation Amendment Ordmance of 1907. “the Superui- 
tendent may order the return to the country of origm of any 
labourer who he has reasonable grounds for believing is a clanger to the 
exercise of the proper control of labourers on. any mme I do not wi><h 
for one moment to suggest that the superintendent did not hona jid^ 
believe and that he had not very good grounds indeed for behoving that 
this particular labourer was a ^ngor to tho oxorciso of tho projiei 
control of the labourers on the mine But when an order under tho 
Ordmance is given the Ordmance provides how it is to be carnccl out 
Section 28 of Ordinance 17 of 1904 provides that if a labourer refuses 
to return to his country of origin he may be arrested without warrant 
and brought before a magistrate, who may punish him for rofiising, 
and only after that x^umehment can he bo forcibly sent back to his 
countiy of ongm The reason of that vi perfectly cloar If any labourer 
has any honajidi complamt to make about the conduot of the officials . 
about his treatment or any other matter, ho will bavo an opportunity 
when he CGmes before the znagjstrste to make that eomplamt and to 
obtam justice One can see that a section of this kind is absolutc'U 
necessary to protect a labourer agamst being treated with tho grossest 
injustice His wages might be due, property of his might bo m the 
country, end there are many conceivable circumstances under which hu 
might have good grounds for objecting to return for the time being 
Unless he can come before the Court the whole of those complamts arc 
silenced, and the conduct of the officials can never be scmtmised, and 
he has no opportunity of getting justice 

‘Next, the Supermtendent waa guilty of what was not perhaps mten- 
tionally but was m substance and m fact a tyrannical exercise of power — 
preventing anybody having access to the Chi naman The only way of 
preventing a person being illegally done away with and illegally treated 
IS to uphold to the fullest extent the right of every person to have any 
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of his fnends come and seo him ivho choose to do so To prevent the 
access of trienda to any person is a most serious infuiigeiiient of the 
liberty of uiy subject The Supermtimdent is told that the solicitors 
wanted to see this man for the purple of instructions from liim 

It was even more serious for him to decline to allow the man to consult 
a solicitor or even to say whether he wished to see a sohcitor Even if 
the man had been a prisoner und<^ legal confinement it would have been 
a very serious step to take to say that ho would not be allowed to take 
any legal advice, to consult the person likely to holp him, or take any 
steps m order to test whether his confinement or the steps proposed to 
bo taken were legal The Siipermtendont must take the consequences 
of that act of his 

‘Lastly, where a person knows or has reason to believe or ought to 
know that an application is b^ng made to the Court for a certain 
purpose, if he takes any action before the Court can be approached, the 
Court will regard that as an int<^erence with the administration of 
justice, and will excroiso its powem to prevent itoelf bemg defeated by 
anything of that kmd 

The Chinaman was brought before the court and the superm- 
tendent was punished foi contempt and ordered to pay the 
costa of the proceedings 

^ ThisstatementoftbelawwaaquciTisdA JamotTiotov AthertuehandAnother, 
[1919]'WLD 106 , 08 being too wide There it was stated that ‘wrongful intent 
18 eweatial to the crune of contempt of court Where sn act is done with tiie 
wdaniKm of defeating the ends of justice or of obstructing the court m its 
funebons, there is dolus, and the act is punishable as contempt of court, whether 
or not an order of the court le in existence * See MorecAons's Cow, 1 3 A.B 27 , 
8%goau v The Queen, 12 8 C 256 
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MARTIAL LAW AND ACTS OF INDEMNITY 

In the Union there can be no Buspension of the Habeas Corpus 
Acts for the simple reason that the Umon has no such acts In 
a state of war or emergency a proclamation of martial law is 
made, and tlna proclamation has the effect of mtemipting or 
suspending the ordinary functions of the courts m a proclaimed 
district m respect of the acts of the mihtary or pohoe author ities , 
and the courts will not mterfere with those authorities in regard 
to acts done by them, e g m regard to jiersons arrested and 
confined to ]ail under mihtary authority 

In the pnyy council case of Maraxs v Reptna,^ the appellant 
had been arrested near Capetown and detained m custody undei 
military authority durmg the Boer war Cape Colony, it must 
he remembered, was a Bntish colony and the area around 
Capetown was comparatively peaceful Marais petitioned the 
supreme court of the Cape of Good Hope for release on the 
ground that he had not committed a crime, or otherwise that 
he should have been arrested and tned according to the ordinun 
law as the ordinary courts were open The privy council, refus- 
ing leave to appeal from the decision of the Cape couit, held 
that where actual war is raging in the country, acts done by 
the inilitary authorities arc not justiciable by the ordinnrj' 
tnbunals Martial law had been proclaimed over the district 
m which Marais had been arrested and in the district to which 
he had been removed, and m those distncts the civil courts had 
no jurisdiction to call in question the propriety of the action 
of the mihtary authorities 

It 18 not to be supposed that martial law proclamations have 
m any sense the force of law They cannot of themselves impose 
upon any persons legal obligations or duties not imposed by 
common law or by acts of parhament A proclamation of martial 
law is a notice to the public and to the courts of law that a state 
of war or emergency exists and that, therefore, the pubhc must 
obey the mihtary regulations and instructions and that no court 
of law must mterfere with any acts done by the mihtary until 

^ [1902] AC loe 



MARTIAL LAW AKD ACTS OF INDEMNITY 429 
the proclamation of martial law la withdrawn or peace and 
order restored The production of the proclamation of martial 
law to any judge ^ho has not read it is pnma facie evidence of 
the existence of a state of ^ ar and extreme emergency, though 
the fact that a state of war or emergency exists may be proved 
by other evidence as well The courts, however, would take 
notice of the proclamation of martial law, and its production 
would be a complete answer to any action brought against the 
authorities The court w ould immediately declare that it has 
no jurisdiction to interfere with the acts of the military authori- 
ties during a time of w ar or emergency 

An act of indemnity is something of an entirely different 
character 

‘An act of indcmnitv,’ Dicey, ‘though it is tlie legislation of 
illegahty, is also, it <thould be noted, itself a law It is something m its 
essential cliaractcr, therefore very different from the proolamation of 
martial law, the eotabhslim<*nt of a btato of siege or any other proceeding 
by which the oxcouti\o govenunent at its own will Ruqsonds the law 
of the land It is no doubt an exercise of arbitrary sovereign power, 
but where tho legal sovemgn is a parhamentary assembly, even acts of 
state assume tho form of regular legislation, and this fact of itself 
mamtains m no small dcgive tlie real no less than the apparent supTexoaoy 
of law 

The nature of an act of indemnity, its recognition of the 
common law principle that every man ib responsible for his own 
acts and cannot plead the orders of any one else in justihcation 
of wrongful act'^ committed, be be tbe governor-general or a 
cabmet minister, is be^^t illustrated from Act No 6 of 1922 

ACT 

To provide for the withdrawal of martial law from operation 
in certain districts of the Transvaal, to Indemnify the govern- 
ment, its officers and other persons In respect of acts advised, 
ordered or done in good faith in relation to measures taken for 
the prevention and suppression of disorder or disturbance, the 
maintenance of good order and public safety and in the ad- 
ministration of martial law, and further to enable special 
criminal courts constituted under the existing law to try certain 
classes of offences committed during the disturbances In those 
districts. 

{Asaevted to idi/i May, 1922) 

{SiQMd by the (lohcmor-GvMSul in Engltek) 

^ A V Dicoy, Law of the ConatiMton (London, 1915), appendix z 
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Preanibh 

WSERBAS. m. uidur tbat special preoaotions might bo taken m certain 
distncts of the Transvaal for the preventum and s nppre aeron of dis- 
order ftnd the maintenance of public safetv, the Governor-General, 
with the advice of the Executne Council, did on the tenth day of 
March, 1922 by Proclamation No 50 of 1922, place ihoae districts 
under martial law as martial law is understood and administered in 
His Majesty s dominions 

Av n WHEBEAS it IS desirable th^ martial law should now be wnh- 
drown &om operation in the said districts and that the government, 
its officers, flwd persons aetmg them or upon their orders should 
be mdemnified m respect of acts and things m good faith advised 
commanded, ordered, directed or done for the purposes for whicli 
martial law was so proclaimed 

Ax n WHEBEAS it is further desirable to make special provision wherobv 
peiBons charged with certain classes of offences committed m the 
couri*e of disturbances prior to and after the proclaroation of martiftl 
lew as aforesaid may be tried by crmunal courts constituted a^ 

m the Cnzomal Procedure and Evidence Act 1917 is provided for the 
tnal of other similar offences 

Be it syACTED by the King s Most Eimellent Majesty, the Senate and 
the House of Assembly of the Umoa of South A£nca, as follows 

Wiihdraual of Martial Law 

1 As from the date of the promulgation of this Act in tlio Gazette, 
martial law is withdrawn from operation m eviry magisterial district 
which was placed under martial law bv Proclamation No 50 of 1922 
and thereupon that Proclamation and anv regulations, orders, and 
instructions issued under the authority of martial law and for the 
purposes of its culministration -shall, m respect of each such district, 
cease to be of force and effect 

Indemnity of Goxemment and ito officers dc , 
for certain acts 

2 (1) No action, indictment, ocanyotlier legalprocecding whatever 
shall be brought or instituted m any court of law m the Union 
against— 

(a) His Ro}^! Highness the Governor-General , or 

(b) any member of the Executive Council of the Umon , or 

(c) any control officer or cmnmissioned officer, as ripfinaH m th« 
regttlatiooB published under government notice No 428 of 
1922, or 

(d) any x>erson employed m the public service or the railway's and 
horbouiB service or m the pohco forces or defence forces or m 
any qjecial police force or m tl^ prisons service of the Union , or 

(e) any person acting under, or by the direction or with appro\ al 
of, any officer, member or person aforesaid m any position or 
capacity, civil or mihtaiy, 
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for, or on account of or in rospcct of. any act or tiling ^hats^oover, 
in good faith adviBcd, commanded, ordered, directed or done on or 
after the tenth day of March 1922. and pnor to the promulgation of 
this Act for the purposes of preventing or suppressing di-sorder in any 
such district or to maintain good order and public Mifet\ therein, or 
before tliat date, if such act or thing 'nere neccssar\ in relation to the 
preparatory ineabui'cs for tlie puiposes aforeE>aid 

Any such action, mdictment, or any other legal proceeding what- 
ever which may hn^ e been eommmcid prior to the promulgation of 
this Act sliall be discharged and shall become and bo made loid 

(2) E\ ci'y such pci son as i-> dosenbed in sub section ( 1 ) by « horn 
any such act or thing has been m good faith advised, commanded, 
ordered, directed, or done, for the purpost's m that sub section 
described shall in respect thereof bo freed, acqmtted, discharged, 
released, and indemnified against all persons whomsoever 

(3) Every act or thing referred to m sub-section (1) shall be pre- 
sumed to ha\e been adM-acd, commended, ordered, directed, or done 
(as the case may be) m good faith or, as far as it concema acts done 
prior to the tenth March, 1922, to lia\e been necessary until the 
contrary i& alleged and proved by the party complainmg 

Sentences pronounced and arreeia made under Martial Law 
confirmed and rendered lau^ul 

3 (1) The se\oja] conMctions obtained before and the scntencca 
passed by magistratr*^ under the junsdiction conferred by the regula- 
tions published undd Go\<rnmviit notice No 428 of 1922 or any 
araendnaent of tliose regulations for offencca tliereuDfier are hereby 
confirmed m bo far uh tlu same Khali not have been set aside or 
reduced b\ or undi r the nuchoiity* of the 31mibter of Defence, and 
every person underKoing ',iieh a hvntraco and coniuied to any prism, 
gaol, or lock-up or any other place whatsoever shall contmue to be 
confined therein or elM'wlieie as the ^luuAtcr of Justice may direct, 
until the expiration of thu K*ntince oi until released by tho Governor- 
General in the exercise liiin of the Royal mercy, or until otherwise 
discharge under lawful authority. Every inich conviction and. sen- 
tence shall be deemc<l foi all jiurpoM.'* to hi a conviction and sentence 
of a duly and legally rdii-iitutiHl rourt of law in tho Transvaal, shall 
be camid out accoidingh, and -hall lul^o the same consequences 
and effect 

(2) Every person vhu, dmme the existence of martial law has in 
good faith upon tiio autiico^ty of a control officer or com- 
missioned cfficer (as defined m the said regulations) been arrested 
or committed to or detoined m any prison gaol, or look-up or m any 
other place whateoevY*r in respect of an alleged criminal offence 
(whether statutory, or at common law or against the regulations 
aforesaid) shall be deomtd to liavc been as lawfully' arrested, com- 
mitted, or detamed as if the arrest, committal, or detention had been 
under a warrant or order i««ucd in accordance with law 
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(3) Every recognizance taken during the existence of xnaTtLa.1 law 
upon which a person acousod of any offence mentioned m sub-suction 
(2) has been admitted to bail shall be and is hereby declared to be 
in full force and effect 

CirUnn off&ncea v^\di may be bntd be/ore specicd crtmiiin7 
courts conatUuted wider Att No 31 of 1917 
4 If the Attorney-General of the Tran<^aah upon a consuleration 
of any preparatory examination i^ero an accused person has bi cn 
committed for tn^, deoides to indict such peri»on upon a charge of 
murder, or assault with mtent to commit minder or asNault with 
mtent to do grievous bodily harm, or arson, or maltoious injuiv to 
property, and states m writing to the Minister of Justice that the 
act alleged to constitute such offence appears to have been committed 
in one of tho districts which was placod under martial law as afoi c 
said and appears also to have been committed in connexion uith tlie 
disorder hereinbefore roferred to or m connexion with the indiistriul 
dispute from which such disorder arose, the Govemor-GcneTal ma> 
constitute a ^ecioi criminal court to try sueh offence referictl to in 
section two hundred and fifteen of, and specified m tho Hiconrl 
Schedule to, the Criminal Procedure and Exidunce Act, 1917, and llio 
provisions of that Act relating to tneh by a supenor court shall in 
all respects apply to the trial of any such oJf<>nco 

SkoH Tills 

6 This Act may be cited for all purposes as the Indemnity and 
Trial of Offenders Act, 1922 

It must be noticed, first, that maitial law is withdrawn by 
the act of parbament providing the indemnity so that there is no 
period of time allowed to exist between the withdrawal of 
martial law and the passmg of aji act of indemnity during which 
aggrieved persons could institute proceeding for false impnaon- 
ment or other wrongful acts Secondly, the preamble rccognizoH 
martial law only as it is ‘understood and administered m His 
Majesty’s domimons ’ Thirdly, the government, its officers anti 
persons acting under them or upon their orders, are indemnified 
m respect of acts done m good faith and for the purpose fui 
which martial law was proclaimed, that is, for the prevention 
and suppression of disord^ and the maintenance of public 
safety So that wiy person who wantonly and ui bad faith 
commits a wrongful and ill^al act such as an assault upon an 
officer of the crown or a soldier carrying out government instnic- 
tions, or who commits highway robbery (all of which acts would 
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obviously not fall under the phrase 'done for the purposes for 
which martial law was so proclaimed’), would be liable under 
the ordinary cnmmal and cuvil law Fourthly, acntonces of 
imprisonment imposed dunng martial law ore confirmed Lastly, 
it 18 to be noted that even the governor-general and the members 
of the executive council, as also persons acting under the direc- 
tion or with the approval of the authorities, arc indcmmfied 
under the act, an illustration of the principle that all persons arc 
subject to and undci the law 

'l^re IB an essential legal distmction between acts done in 
good faith to suppress lelicUion or maintam order though those 
acts V ere not stnctly neccssaiy, and strictly necessary acts so 
done In the language of Dicey, ‘a general is entitled to use any 
land which ho requires for the purpose of military operations. 
It IS again his right, and indeed his duty, when the necessity 
anses, to indict instant punishment upon, and even, if need be, 
put to death, persons aiding and abettmg the enemy It is 
mdeed difficult to picture to oneself any legitimate warlike 
operation or measure which, while war is ragmg in England, a 
general cannot carry out witiiout any breach of the law what- 
ever The principle upon which a general acts in circumstances 
such as these is the mamteiiance or restoration of order and the 
safety of the realm His acts are usually justified by strict 
necessity If he allow b a civjl court to remain open it is to allow 
it jurisdiction in matterb which do not aSect his mam endeavour 
to maintam order or restore pc^e By the strict necessity of 
the situation he takes upon himself and his officers and military 
courts the duty of mamtamuig order Acts done by him in such 
circumstances are protected bv the oidmary common law by 
reason of their atiict necessity Any person whatsoever who 
does an act with the object of preventmg riots, murder, or arson, 
if that act were strictly necessary, is protected under the com- 
mon law But it IS not always certain that acts done by the 
authorities in good faith ate stnctly necessary To a jury, ex 
post facto, such acts may appear in a different light Therefore, 
agam using the words of Dicey, 'whenever, at periods of national 
danger, a breach of law is demanded by considerations of 
political cxjicdiency, the Uw breaker whether he be a general 
or any other seiwant of the Crown, who acts bona fide, and solely 
^ A V Djtey, Law nj the Conalilutiot}^ Appendis X 
S f 
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with a view to the puhho interest, may confidently count on the 
protection of an act of indemnity 

This, then, is the chief obje^ of an act of indemnity to 
protect acts done in good faith though they were not strictly 
necessary Stnctly necessary actions are protected by common 
law, but acts not stnctly necessary, when done m good faith 
and m tunes of extreme luitional emergency certainly merit 
protection It is m order to protect such acts, to quieten doubts 
and to legalize any sentence of imprisonment imposed durmg 
the existence of mt^al law, that an act of mdemnity is required 

* A V Dicey, Lam of the DofuMtiaon, Appendix X 
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DEPARTURES FROM THE RULE OF LAW 

Dicey, in his Lavo of the ConaMuiton, remarks that *two features 
have at all times since the Norman Conquest characterised the 
pohtical institutions of England The first of these features is 
the omnipotence or undisputed supremacy throughout the whole 
country of the central government The second of these 
features, which is clo<)cly connected with the first, is the rule 
or supremacy of law ' The same features, generally, may be 
said to be true of the political institutions of South Africa With 
the first wo have already dealt The second provides some 
interesting data for ethical comment 

Explaining what he means by the ‘rule of law', Dicey says 
*(i) We mean, in the firnt ptaco, that no man is punishable or oan be 
lawfully made to sulTcr m liodv or goods except for a distinct breach 
of law established m the onhnarv legal manner before the ordinary 
Gourta of the land 

*(u) Wc mean, m Iho hocond place, when wo ^eak of the “role of 
law”, as a oharactoiislio of our country, not only tiiiat with ua no mmt 
IB above tlie law, but (wluit is a different thing) that here every man, 
whatever be lus rank or condition, m subject to the ordinary law of 
the realm, and ammahio to thi junwliction of the ordinary tobunals * 

It 16 our intention to discuss various aspects of South Afncan 
legislation in thoir i oUitionto the features of British constitutional 
law as outhned by Dice\ w ben dealing w ith the principles under- 
lying the use of the phrase ‘ the rule of law ’ In doing so, we shall 
confine ourselves to a discussion of the following propositions 

(1) A person residing within the Umon may lawfully he 
pumshed without aiij trial befoie the courts 

(2) A person residing withm the Umon may lawfully be 
punished by a court which is not an ordmary court of the 
country, but a special court, specially constituted to try 
a particular person for a jiarticular offence 

Proposition' I A person residing within the Union may lawfully 
be pumshed without any trial before the courts 

As a result of the industrial disturbances in South Africa in 
1913, the riotous assemblies laws were amended and codified 
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in the Biotous AssemblieB and Chunmal Law Amendment Act, 
No 27 of 1014 Intended at fbrat to deal only with mdustrial 
disturbanceB, it was amplified cmd amended to deal with, the 
relationship between the black and white races of South Africa 
by the Biotous Aasembhea Amendment Act, No 10 of 1930, 
and the Native Administration Act, No 38 of 1927 

The first section of the Riotous Assembhes Act, 1914, provides 
that whenever a magistrate actmg under special authoiity of 
the minister of justice has reason to apprehend that the pubhc 
peace would be seriously endangered by the assembly of a par- 
ticular pubhc gathering in any public place, he may piohibit 
the assembly of that pubhc gathering m any pubhc place in Ins 
district either by pubhcation or by oral pubhc announcement 
Any person who thereafter takes part m such a prohibited 
pubhc meeting, either by speaking or listening or remaining at 
that puhhc place, may be arrested and punished, and the meet- 
ing may he dispersed by the pohee, who, as a last resource may 
use fire-arms 

The Act of 1930 amplified this section by addmg the folloN\ ing 
subsections 

(12) Whenever the Minister is satisfied that any person ih m anvaroa 
piomotmg feelings of hostility between the European inhabit antK 
of the Union on tho one hand and any other section of tiui 
inhabitants of the Union on the other Jiand, he may by not ico 
under his hand, addressed and delivered or tendered to such 
person prohibit him, after a jK^rtod stated m such notice, bc'ing 
not less than seven days from tdio date of such delivery or timrlrr, 
and during a period likewi^ stoted therein, from being within 
any area defined m suoh notice 

(33) If any parson to whom a notice hog lircn delmTcd or tend/Ti i3 
under sub-seotion (12) requests tho Minister in writing to fumisli 
him with the reasons for such notice, and with a Htatcm(>nt of 
the information which induced the Mmistcr to issue such nutici', 
the Mmistcr shall furnish such person with a statement in writing 
Betting forth hia reeaonB for Mich notice and bo much of tlu 
information which induced tho Minister to issue such notice as 
can, m his opmion, be disclosed without detriment to public 
pohoy 

(14) Subject to the proviso to sub-scction (12) any person who contra- 
venes or fails to comply with any notice delivered or tendered 
to him in teirns of eub-seotion (12) shall bo guilty of an oficncc 
and liable on con\ iction to the penalties provided m sub section 
2) end be may at any time alter the expiration of the jionoii of 
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not le^ than Reven daj% istated in nuch notice be removed by 
any member of the poliCL force duly authorized m wntmg by any 
commissioned police ofScer from any area wherein ho j% prohibited 
to be in termi of sub section (12) 

(16) Whenever any person who has received a notice m terms of sub- 
section (12) IS nccossaril> put to any esepense in order to comply 
with such notice, the Minister may m ins discretion cause such 
expense, or any part thereof, to bo defrayed, out of public funds 
and may further, in his discretion, cause to bo paid out of such 
funds to such (lerson a reasonable subsistence allowance during 
any period whilst such notice applies to him 

It IS III subsection. (14) that the departure from the rule of law 
as understood by Bicey is seen A person may be removed out 
of a distnct or even a province without any trial whataoever ^ 
He has no redress at all It is true that a person may be charged 
and convicted for failing to obey the imnister’s order, but the 
only purpose of such conviction would be extra punishment or 
deportation out of the countiy under subsection (16), and not 
for purposes of removal out of the distnct, for subsection (14) 
gives the minister such right of removal without any conviction 
Dioey’s drst principle is violated because 'a man is punishable 
or can bo lawfully made to suffer in body or goods without a 
distinct breach of law established m the ordinary legal manner 
before the ordinal^ cotuis of the land’ Under this act a man 
has no tnal at all , he cannot claim to be heard m self-defence 

The Riotous Asscnibbcs (Amendment) Act, 1930, mtroduoes 
into South Afncan constitution^ law certam provisions some- 
what related to what is known as the press law of certain 
European countnes Wnting in 1886, Picey stated 'In France, 
hterature has for centuries been considered as the partaoular 
concern of the State The prcvailmg doctrine, as may he 
gathered from the current of French legislation, has been, and 
still to a certain extent is, that it is the function of the adnunis- 
tration not only to jninish defamation, slander, or blasphemy, 
but to guide the courae of oimuon, or at any rate to adopt pre- 
ventive measures for guarding against the propagation in prmt 
of unsound or dangerous doctrm<» The press laws went much 
farther than the attempt to prevent the publication of seditious 
hterature, a restriction which exists also in South Africa and m 

^ Cf. the provisions of the Natal Native Code, mpra. Charter I 2 (va)/ 
Chapter XXV 1 

* Lau> qfihe ConatUution (London. 1915), p 250 
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tiie United Kingdom They were a genume attempt to control 
the expression of opinion Li some European countries it is a 
punishable offence, and a ground for the suspension of the 
pubhcation of a newspaper, to prmt articles which may engender 
ill feeling between sections of the commumty It is this latter 
aspect of the press laws which haTe appeared in South Africa 

Section 1 of the Riotous Assembhes (Amendment) Act, 1930, 
adds the following subsections to Section 1 of Act No 27 of 
1914 

(7) Whenever the Oovemor-General » of opinion that the pubhcation 
or other dissemination of any documentu'y information (ns 
m sub'Section (11) is calculated to engender feelings of 
hostihty between the European inhabitants of tho Union on tho 
one hand and any other section of the mhabitants of the Union on 
the other hand, he may by a notice published m the QaztUe and 
m any newspaper ciroulatmg m the area where tho said docu- 
mentary information is mode available to the public, prohibit any 
publication or other dissemination thereof 

(9) Any person affected by a prohibition under eub-seotion (7) may, 
within fourteen days after tbo first publication of tho notice con- 
taming euoh prohibition, apply to the provmeial or local division 
of the supreme court havmg jurisdiction within the areas referred 
to m sub-section (7) to set such prohibition aside, and if he proves 
to the satisfaction of such division that the documentary mfoniin- 
tion to which euoh prohibi^on ajiplice is not of such a nature that 
the natural and probable result of its publication or other dissemi- 
nation will be to engender feelings of hostility between the Euro- 
pean mhabitants of the Umon on the one hand and any other 
section of the inhabitants of the Union on the other hand, such 
Division may set such prohibition aside 

Closely akm to the proyisious of the law set out above, are 
the provisions of the Native Administration Act, No 38 of 
1927 Section 29 lays down that 

(1) Any person who utters any words or does any other act or thing 
whatever with mtent to promote any feehng of hostility between 
Natives and Europeans shall guilty of an offence and liable 
cm ocmviction to impnsonm^t for a period not exceeding one 
year mr to a fine of one hundred pounds, or both 

(2) If it appeals to a Magistrate on mformation mp/lft on oath that 
there are reasonable grounds for suspecting that there is upon 
any premises withm his jurisdiction--- 

(a) anything os to which there are reasonable grounds for believing 
that it will afford ovidenco as to the oommission of any such 
offence, or 
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(6) anythu^ aa to which there iwre reasonable grounds for behoving 
that it la intended to be used for tJie puiposo of Luimiutting 
any Such offence, 

he may issue his warrant direotmg a pohcemui or policemen 
named therein or all policemen to search such premises and to 
seize any such thmg if found and take it before a magistrate If 
any magistrate before whom any such case la brought la satisfied 
that it IS anything winch may reasonably be calculated to cause 
or promote any feeling of hostility between Natives wnd Europeans 
he may by writing authonso Uie destruction thereof or its oonfisoa* 
tion to the Crown but no such order aVin.it bo carried into effect 
until a period of one month has elapsed afterr the date of such 
order and the decision of the magistrate m that behalf aV>RH be 
subject to review 

(3) Tho Govemor^Gencral may oi^r that» during a period specified 
in the order, a person convicted under sub-section (1) — 

(а) if he IS not a Native, and if the oS^ice was committed m any 
area mcluded m the Schedule to the Natives Land Act, 1913 
(Act No 27of 1913), or any amemclment thereof, shall not enter 
or be m any such aioa , as 

(б) if he IS a Native, and if the offence was committed outside any 
such area, shall not enter or be m any place outside any such area 

A oonviotion for a contravention of any of the provisionB of 
sec^on 1 of the Kiotoiis Asseinbhes (Amendment) Act or of 
section 29 of the Native Administration Act, 1927, renders the 
offender, if not born within the Union, liable to deportation 

We see from the above that there exist side by side m South 
Africa legal provisions of two kinds for the prevention of the 
dissemination of written or spoken opinions or statements which 
may be calculated to cause feelings of hostility between the 
Europeans and the natives The prevention of these prohibited 
doctrines may be enforced either by a court of law or by the 
executive government without recourse to a court of law In 
the latter case we have a departure from Dicey’s first illustra- 
tion of his conception of the rule of law, that no man may foe 
punished without pioof of a breach of law m the ordinary courts 
of the country In itself, this departure is not a breach of the 
rule of law, for the law itself (which is a law created by the 
supreme legislature and illustrates the sovereignty of parha- 
ment) empowers and authorizes the minister of justice to act 
without first bnngmg the alleged offender before a court of law 
This, possibly, is not a very serious departure from Dioey’s rule 
of law, or rather from a conception of what the rule of law should 
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be, but it nevcrthelesB is an illustration of the tendency to that 
effect m South African enactments 

Proposition II A person restdtng wtthtn the Union may law- 
fully be punished by a court which is not an ordinary court of 
the country^ but a special court, specially constituted to try a 
particular person for a particular offence 
There are certam kinds of offences for which the offcndeis 
may be brought before speaaJ courts Juvenile offenders are 
brought before a juvenile court, certain native offences are tried 
before certam native courts, and certain admmistrative offences 
m the pubhc services are punished by administrative courts 
But aU the above courts, to use a wide enough description, arc 
permanent courts functionmg continuously or from time to 
time, with regularly appomted officers There eicists in South 
Africa, however, another kmd of court, which, as its name im- 
plies, IS a special cnmmal court The Riotous Assemblies Act, 
1914, created this special cnmmal court 
This act considered that there were certain offences, which, 
taken together with particular mroumstances, made it inadvis- 
able to have them tried befoK a jury Contraventions of the 
law relating to notous gathering, the dissommation of seditious 
propaganda as desenbed above, and contraventions of the law 
relatmg to the use of violence m industnal disputes, arc not 
fit subjects, m the excited state of pubhc feelmg, to be brought 
before a jury for the reason that a sufficiently impartial jury 
may not be found The attomey-^neral may inform the minis- 
ter of justice that if an accused person were tried by a jury, the 
ends of justice may be defeated, and the govemor-geiv^al may 
thereupon constitute a special criminal court to sit without a 
jury This court consists of either two or three judges of the 
supreme court, whose decision shall be unammous when there 
arc two judges, or by a majonly when there are three judges 
constituting the court The court is created to sit at a specified 
time and place and to try certam specified offences , when its 
specified labours have been completed, it ceases to function 
The fact that it has been created must be reported to parka mciit 
by the minister of justice ^ 

‘ Sol -lUbalantially the eame proviaioiw m section 4 of Act No 6 of 1922 (miir 
dcT, assault, oeboo, in a district where martial law has boon proclaimccl) ami m 
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It IB quite poRBiblo 111 view of the conditions of the country and 
hocausc Junes in the country distncta uill not con\'ict pci^soiis 
tra^jped under the djainonrl la^s, that special courts imU be set 
up to deal with such oftenees These courts houever, uill differ 
from the kind of special court w'hich e have considei cd because 
they will have a permanent cxiatcnce and will not be set up to 
trjT a particular olfciidoi or offenders for particular offenoes, and 
then cease their existence 

This departure from a conceptual of the rule of law is also not 
a verj’ serious matter, and la given as an illustration of the steps 
taken by the government to deal with offences m times of 
tumult ^ 

saeiioei S}J <it tiio Cmttmai P/emlwo asd Sndaaee Aiet, m 7 (tieaeoDt aadi- 
tion, public violence, offenora agamet the le^ for the prevention of illicit 
deeling m precious iiictala and stono^ uid the supply of liquor to naUves end 
coloured persons) 

^ The two pinicipli'B of Diocv, as quoted Oh p 4S5, have been subjected 
within roeonl yistrs to iniporlAiit onticums in this iw\nnA^rifm, mfsience 
may be mode infer aliu toW I\or Jennings, The Lav> and the OonnOution 
(London, 193J), pp 44-11. i05-2ia, 262-263 




PART VII 

THE GOVERNMENT OF THE NATIVES 




INTRODUCTION 


Ws have already dealt ^Mtli the administration of justice as 
Bpeoifically affecting the native population and with the apphoa> 
tion of native law We propose, in this part of the work, to 
discuss the executive administration of the native population 
which numbers about di'e and a half millions, to examine the 
extent to which local government has been granted to them, 
their system of land tenure and land administration as it affects 
them, and the manner in which they are taxed 

The most sti iking chaiactcriatic of legislation by the Umon 
parliament is the difTcientiation, often most necessary, which is 
made between the Eiirojiean and the non-European races It is 
impossible in a work dealing only with constitutional law to deal 
exhaustively with the many laws which discriminate against the 
native and coloured races Wc can give only a few examples to 
show the natui'c of that discnmination Most of these examples 
are not given in a spirit of cnticism, for this is a legal and not 
a political work But where glaring examples of injustice are 
disclosed, such as in the provisions of the Native Service Con- 
tract Act, 1032, attention is drawn to such mjustices At the 
same time, those who do not understand the native races of the 
Umon and the problems created by the presence of a numerically 
predominant element in the population which is entirely dif- 
ferent in habits of life and in the standard of hving from the 
European population, should lie extremely cautious in criticism. 
The vast majonty of natues are still so backward m all the 
attributes of civilizatuin, m» easily influenced to mischief and 
agitation, so lacking in a sense of responsibility, that they may 
rightly be described us ohilrlren who require not only the 
guidance of the European but often his firm direction m their 
own affairs 

In order to avoid confusion, it is well to explain in what sense 
the term ‘non-European’ is used m South Africa There is 
constant use in South Africa of the terms ‘non-Europeans*, 
‘natives , coloured persons , and ‘coloured races’, and these 
term's need explanation There have been a number of judicial 
definitions of the above expressions, but the best guide to their 



446 THE GOVERNMENT OF THE NATIVES 

meamng la to be found an the Natives Taxation and Develop- 
ment Act, No 41 of 192d, and the Liquor Act, No 30 of 1928 
Dsing these statutory definitions as a basis, we may define the 
various terms as follows * native’ means any member of an 
aboriginal race or tnbe of Afnca, and mcludes a Bushman, a 
Hottentot, and an Amencan negro ‘ coloured person ’ means 
any person who is not entirely European or entirely native, and 
the term excludes an Asiatic but mcludes the cla^ of persons 
known as Cape Malays,* ‘ooknared or non-European races’ 
mcludes all persona who not European or ‘white’ The 
difference between a person classed as a ‘ coloured person ’ and 
one who is a member of the ‘coloured races ’ is simply that the 
latter includes Indians, Chinese, Japanese, &c , whereas a 
‘coloured person’, except for the mclusion of Cape Malays, does 
not include an AsiatiG but refers parUcularly to the persons who 
are a mixture of European and native Brand says, ‘A coloured 
person is not a Kaffir He la a person of mixed white and black 
blood Coloured men vary m colour between all the shades 
which are not quite white or quite black ’ 

Now, m South Afnca, there apply, m greater or less degice, 
certam statutory lestnotionB upon the hberty of all persons who 
are ‘not quite white’ or European, a certain differentiation of 
legal status which prevents them from enjoymg the privileges 
ordinarily enjoyed by Europeans As far as Asiatics are con- 
cerned, we may dismiss the topic by stating that generalU 
speakmg they have all the r^tnctions which the natives have, 
and very stni^nt provisions are contamed in the law to prevent 
them from circumventing it For example, Asiatics or com- 
panies which are contxalled by Asiatics cannot own immovable 
property, and if any person holds shares or land m trust foi 
Asiatics, he is liable to the heaviest penalties * 

^ ‘The best teat of whether a poraon le an aboriginal native is appcoranci 
A person whose general appearaoae is &at of an abonginal native must bo hold 
to be such despite traoes of Europesa blood* {Rex v Willett, 19 8 C 168, and 
see Bex v Parrott, 16 8 C 462} 

^ 'It IS in the gradations of colour between blaok and white that difficulties 
may occur, but when onep it is established that one of a man’s nearest ancestors, 
fdiether mole or female, was black like a negro or Kaffir, or yellow like a Bush- 
man or Hottentot or ChinamaQ, he is regarded as being of other than European 
descent* (and therefore ooloured) {per de YiUiera C J jn MolUr v Keimos 
School Commttiee, [1911] A D at p 643 ) 

* See Transva^ Asiatic Land Tenure Act, No 36 of 1932 
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We have already seen that natives are excluded from electoral 
pnvileges ^ The next instance is their exclusion from liquor 
priMleges Under the Liquoi Act of 1928 (except for certain 
exempted non-Europeans) only white persons may purchase, 
sell consume or he in possession of mtoxicating bquor The third 
instance of non-equalit> under the law is to be found m the pro- 
hibition of an 5 ’ person save a European fiom owning land or 
residing in certain areas in the Union * The fourth restnction 
upon the native poiiulation may be called a restriction upon 
their freedom of movement and is to be found in the Pass Laws 
and m the Xatives (T'^rban) Aicaa Act, vihich are discussed m 
Chapter XXV 2 (ii) Another imix^t upon natives will be found 
in the Native Service Contract Act, 1932 * Some of these 
restrictions arc necessan' not only for the good government of 
the whole population but also for the protection of the morals 
and health of the natives themselves The natives are un- 
accustomed to the consumption of liquor, which not only makes 
them more irrosponsiblo tlian it does Eurox>eans and therefore 
more dangerous, but may easily, if unchecked, destroy the 
whole native population They do not understand the proper 
use of fire-arms, and if natives were albwed to possess them, 
they would use thorn on the slightest provocation They ore 
not, generally, educated for elcnrtoral pnvileges, thou^ m 
matters of local government which closely concern their doily 
hves, they show quite an aptitude wifji a httle European 
guidance However, they aro under toe lows peaceful and 
anxious to progress 


^ See Chapter X 2 (6) and Chapter XXUI 1 

^ See Chapter XXVI 1 * Bee Chapter XXV 8 (ui). 
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REPRESENTATION OF THE NATIVES 

1. Parliament 

We have already dealt with, tl^ lepresentation of the natives 
in the parliament of the Umon ^ Wo pomted out that four 
senators were appomted by Uie governor-general-m-council on 
the ground mamly of their tiiorough acquaintance, by reason 
of their official experience or otherwise, with the reasonable 
wants and wishes of the coloured races m South Africa ^ Further, 
the South Africa Act preserves m the election of members foi 
the house of assembly the franchise laws of the different colonies 
In the Gape provmce no distinction was made before the 
Union between European and native, and a large number of 
natives who are quahfied in respect of property or salai v, as 
well as educationally, are mcluded in the electoral rolls In 
Natal natives are entitled to l^ome parliamentary voters only 
with the speciffc authority of the govemor-gonoral The nnmbei 
so authonzed is negligible In the Tiansvaal and Orange Fieo 
State the natives have no franchiac, nor have they the franchise 
m South-West Africa The fianchise laws for tho provincial 
councils are the same as those for parliament, but in the Oa])c 
province natives and coloured persons, if qualified to be votcrh, 
may be elected to the provincial council 

2 The Native Affairs Commission 
In order to compensate for the lack of any voice in the govern- 
ment of the country, the Native Affairs Act, No 23 of 1920, 
established a native affairs commission, which consists of three 
to five European members hcdding office for an indefinite pei lod 
and presided over by the minister for native affairs The 
members, though m receipt eff salanes as commissioners, may sit 
m either house of parhament The functions and duties of the 
commission include the consideration of any matter relating to 
the general conduct of the admuustration of native affoiis, or to 

* Sco «upra, Chapter X 2 {b) 

’ Section 24 of the South Africa Act, 1900 
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legifllation in so far as it may affect the native population, and 
the submission to the muuster of its recommendations in any 
such matters Its functions are thus merely advisory, but ade- 
quate means arc reserved to it of placing its views before the 
cabinet and parhament should its recommendations not be 
accepted For example , the commission may require the mmister 
to place its recommendation together with a memorandum of its 
views on any action of the minister contrary to such recom- 
mendation, befoi’e the governor-^neral-in-council, and there- 
after all the papem must tie laid before parhament, as well as 
Uie views of any dissenting uiemhei of the comimssion 

The principles which the commi^ou consiclcrs should underlie 
its duties are the f ollo^^ mg (i) that it is established primarily 
and essentially to be the friend of the native xieopIe8,and,as such, 
the needs, aspuations, and prc^ptiss of the natives should be 
considered sympathcticallv by it , (ii) that it is the adviser of the 
government in mattem affcctmg the interests of the natives , 
(m) that it should endoavoux to u in the confidence of the natives , 
and (iv) that it should strive to educate public opinion so as to 
bring about the most harmomous rdations possible between the 
white people and the black ])cople in South Ainca The com- 
missioners have tiavollcd uidolv tliroughout the Umon for the 
purposes of the closoi studv of native problems and of commg 
into contact pemonally with natnT points of view They have 
dealt with a number of specific mattei's of native admmistration, 
and have mvcstigatcd certain gcueial questions of native policy, 
such as native taxation and education, the j^ass laws, the control 
of natives in urban a^ca^, land admmistration, and the extension 
of the system of local native councils as contemplated by the 
Native Affairs Act, 192(» Tliey have, in addition, conducted 
inquiries mto special mutters of native interest referred to them 
by the govenmient foi uiv(*btigation and report 

3. Native Conferences 

The Native Affairs Act, 1920, also provided for the summoning 
of conferences of native persons and bodies representative of 
native opmion, with the object of enabling the government to 
gauge more accurately the state of native thought and feelmg, 
and of affording to those not otherwise represented the oppor- 
tunity of expression their views The first of such conferences, 

og 
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^hich. 'nas attended also by the native afiairs commission, was 
held m 1 922 Subsequent conferences have discussed pnncipally 
proposed legislation afiectiz^ natives, submitted to them by the 
government ^ 

The section of the Native AjSaiTs Act, 1920, regairdmg native 
conferences reads as follows 

16 (1) Tho Govemor*Qeneral may. upon the recommendation of llu' 
Comimasion, convene conferences of chiefs, members of nati\c 
councils and prominent natives, and of native delegates m\ iti'ci 
from any aasociation or unurn purporting to represent any nnti\ o 
political or economic mt^xest, with a view to tho ascertammimt 
of the sentiments of the native population of the Union oi of 
any part thereof, in regard to any mcasuro in so far os it iii<i\ 
affect such population 

(2) Such conferences shall be assisted in their deliberations by 
persona to be designated by tl^ Mimstei of Natii\e Affairs who 
is hereby empowered to anthonse any evpenditiu'e which lie 
may consider desirable in this connection from monc\8 appio- 
printed by Parliament for the purpose 

The representation of native opimon in the government of the 
country is entirely inadequate Even the native affairs com- 
mission, mvaluable as it is, does not supply the need of a 
permanent body of native representatives who could ropi’escnt 
the native pomt of view through either the mimster or the native* 
affairs comnussion 

The affairs of the natives m matters of local government, here 
that has been allowed them, have been conducted so well that 
a little more may be done m the way of having a non-Eui*opcan 
native commission, who would possibly exercise an enoimous 
mffuence for good amon^t the imtives 

^ Coofarencoe have been held annually from 1922 until 1927 , one vas hold 
in 1930 It was not considered neceesaiy to convoiie conferences in 1928. 1929, 
1931-3 
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LOCAL GOVERNMENT OE THE NATIVES 
1 . Local Councils 

Under tho Native Affairs Act, 1920, the governor-general, on 
the recommendation of the native affairs commission, established 
local councils over areas set ajiart for natives These councils 
consist entiiely of natives and have not more than nine members 
An officer of the public sen ice is designated by the mmiater of 
native affairs to pioside at the inoetings of a local native council 
and generally to act in an adviKoiv capacity to it 

Any local council nia\, nithiii the area for ^hich it is estab- 
lished provide (o) foi the construction and maintenance of roads, 
drams and fui rows and for tho pi cvcntion of erosion, (6)foran 
improved watei supply (r) foi the buppiession of diseases of 
stock by the consti uction and maintenance of dipping tanks and 
in any other manner whatsoever (d) for the destruction of 
noxious w cedfl , (e) for a suitable si-ntem of sanitation , (/ ) foi the 
establishment of hospitals {g) for the improvement m methods 
of agriculture , {/<) for afforcstation , (i) for educational facilities , 
and geiierallv for such pin poses which can bo regarded os proper 
to local admun&tration ns may be committed to it by direction 
of the govcmor-geneial A local council may acquire and hold 
land oi an intcicsfc in land foi caiiymg out any of the above- 
mentioned pur]lo^es Tt In the duty of each local council to advise 
the natn’e affaim coinraiN'tioii m regnid to any matters which 
may affect the general mtcief>ts of the natives represented by 
such local council, and to fuinibh its views on any matter upon 
which the mimstei of native affairs oi tho native affairs com- 
mission may request its advice 

Each local council may make by-law s in regard to any matter 
entrusted to its care, and ma\ prescribe the fees payable for the 
services it renders Tho by-laws have to be approved by the 
governor-general and pubbshed in the Gazette and they then have 
the force of law Contiaventions of the by-laws are punishable 
at the instance of the cioivn, but the finoB imposed are paid over 
to the local council concerned Each local council may levy a 
rate not exceeding one pound in any yeai upon each adult znale 
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native ordinarily reaident within the area for which it is con- 
fititutcd If any native up<m whom such rate is levied is liable 
to any direct tax to the government specially imposed upon 
natives, such government tax is abated by the amount of the 
rate levied by a local council The revenue of each local council 
thus consists of the rates levied, the fees collected under by- 
laws, the fines recovered for contraventions of by-laws, as ^ ell 
as donations or grants of pubhc moneys by the government and 
others If the apphcation of the Native Affairs Act is found to 
conflict in any area with the ordmary system of local govern- 
ment, the governor-general may by proclamation in the Gazette 
declare the extent to which the ^stem of local government shall 
apply m that area, and he may make such further provision us 
m the circumstances may be expedient for reconcilmg the con- 
flict between the local councils and the ordinary system of local 
government Local councils are designed to be real local govern- 
ment bodies, independent of European control in their delibera- 
tions The officials of the government act m an advisory capacitv 
only More than fifteen local councils have been established and 
then work has given much satisfaction both to the government 
of the country and to the naUves themselves 

The most famous of the local councils is the Glen Grey Distnct 
Council, which was established under the provisions of the (lien 
Grey Act (Cape), No 25 of 1894 It consists of the magistrate 
of Lady Erere as chairman, six natives nominated by the 
government, and six natives elected by the location boaids 
estabhshed under the act The revenues of the council aic 
derived from the rates levied in terms of the act and are spent, 
subject to the approval of the government, m the mtcrests of 
the natives, on dipping tanks, roads, the encouragement of 
agriculture, irrigation, and pubhc health 

2 General Councils^ 

Whenever it appears that any of the powers conferred upon 
local councils can, m any two or more areas for which local 
councils have been established, be more advantageously 
exercised by a single body with jurisdiction over all those arcas, 
the governor-general may, wi^ the approval of the native 

^ A great portion of thu section is taken from the Official Year Bool of the 
Union, Chapter XXVI 
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alTauii Lummmsioii, establish such a body to be called the general 
council of such areas This general council consists of such 
number of repiesentatives fiom each of the local councils as the 
governor-general, vith the advice of the native affairs coin- 
mission, may determine An officer of the pubhc service may be 
designated bv the ministei of native affairs to act os chairman of 
the general council The chaunian of each of the local councils 
shall, if requued bv the minister, attend the meetings of the 
general council in an advisory capacity The goneral council so 
established has such powers as the governor-general, on the 
advice of the native affaiis commission, may allocate to it, and 
the local councils shall upon such allocation cease to exercise 
the powers so allocated 

The estabhshment of general councils under a formal constitu- 
tion dates from the beginning of 1895, when district councils 
were created in four districts ot the Tianskeian temtones, the 
foul being umted m what was called the Transkeian General 
Council In 1903 the system w oa extended to the seven districts 
of Tembuland and East Gnquoland, when the name of the 
larger body was changed to Tianskeian Temtones General Coun- 
cil By 1924, with one exception, the mainly European distnct 
of Mount Cume, all distiicts within the Transkeian Temtones, 
excluding Pondoland, had accepted the council system and fell 
under the jurisdiction of the Transkeian Temtones General 
Council In 1911, the council system m a somewhat modified 
form was extended to Wcbtorn Pondoland, and the Pondoland 
Geneial Council was established, and in 1927 its jurisdiction 
was extended to Eosteni Pondoland 

Under the provisvon of Proclamation No 279, November 18, 
1930, the Traiihkeian Territories General Council and the Pondo- 
land Geneial (^ouneil weie amalgamated, with effect from 
Januaiy I, 1931, into a geneial council styled the Umted 
Transkeian Temtones licneral Council, and the combined 
organization now functions for all distncts m the Transkeian 
Territories, except Mount Cume Proclamation No 279 of 1930 
laid down that the seat of the Transkeian Temtones General 
Council should be at Umtata, and that its meetmgs should be 
convened at that place from time to time by the ohief magistrate 
of the Transkeian Temtones upon dates to be fixed by him 
it vested in the amalgamated body all powers previously enjoyed 
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by the constituent councils m their respective areas of jurisdiction 
and provided for the transfer of all property, assets, and habilities 
of the old councils to the new body , it prescribed that all officers 
and emplovees of the Transkeian Temtoiies General Council and 
the Poiidoland General Council should become officers and em- 
ployees of the United Transkeian Temtones General Council, 
and that as such they should retain all their existmg and accru- 
ing lights 

Each district council in the Transkeian Territories, vith the 
exception of Lusikisiki, Libode, and Umtata, consists of the 
magistrate of the district and six members and is constituted 
in the followmg way Two members of each council are nomi- 
nated and appomted by the governor-general For the appoint- 
ment of the other four, each district is divided into four clectoiai 
areas known as sections, and the local taxpayers and nati\c 
quitrent payers in each sectum elect three representatives 
Thereafter these representatives nominate, in the territuiies 
other than Pondoland, four of their number, and m the teiiitoiy 
of Pondoland, two of their number, to be recommended to the 
governor-general for appointment as district oounoillors Tlu' 
chiefs of Eastern and Westcani Pondoland nommate two local 
nominees for appomtment by t!m governor-general as members 
of each district council within their i*espective areas The chiefs 
of Eastern Pondoland, Western Pondoland, and Tembuland 
are ex officio membei’s of the Lusikisiki, Labode, and Umtata 
district councils respectively f^ch district council meets iii 
the ordinary course six times a yeai but special meetings ma\ 
at any time be summoned by the magistiato of the district 

A revision of the constitution was undertaken in 1932 and 
was m due course given the force of law under Proclamation 
No 191 of October 24, of that ycai Provision was made theiciii 
for the constitution of an executive committee consisting of the 
chief magistrate, three magistrates appointed from time to time 
by the chief magistrate, and four native members of the genei al 
council, elected annually by the council for appomtment by the 
governor-general The executive committee is responsible foi 
the admimstration and control of the followmg council aftaii’b 
appomtment, disciphne, and dismissal of pensionable officers 
scholarships , the estabhshment of new agricultural institutions 
new agricultural institution buildmgs , acquisition and disposal 
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at farms, establishment, acquisition, and disposal of planta- 
tions , consideration of tenders foi any service, the lowest tcndei 
for which IS over £100 and the institution of legal proccocbngs 

The Umted Tianskcian Teiiitoiies General Council consists 
of three native niembei's from each council distiict, nominated 
and appointed in a pi escribed manner, together vith the chiefs 
of Eastern and Westei n Pondoland and Teinbuland The magis- 
trates of the council distiiets aic entitled to attend and to take 
part in the dchbeiations at all mcctmgs of the general council 
The chief magihtiate is the chairman and chief executive officer 
of the council 

The councils arc constituted as advisones to the administra- 
tion associating the ix'ople with the control of localfunds, giving 
them a voice m the disposal of affairs intimately affectmg their 
own interest, tiammg them to coiMtitutional method? of ex- 
])iessmg their wishes in rcgaid to local and general pohey, and 
also keeping the government m touch with native feelmg De- 
bates cover a wide range of subjects, including the revision of 
laws particulai'ly affectmg the native population, such as native 
mamages and inhentanco, education, diseases amongst stock, 
control of commonages, foiests, &c Questions come before the 
general council directly by motions introduced by magistrates or 
members, and also on submission from district councils and 
references from the government, fiequent use bemg made of the 
committee system The resolutions of the councils having been 
taken on the subjects placed bcfoie them, the responsibihty for 
action thereon rests on the mag^stlate^, the treasuicr, the chief 
magistrate, the mini&tei, oi the govenioi -general, accoiding to 
the importance of the niattere invohcd 

In local administration the various distnct councils stand to 
the general council m the relation of individual parts of a single 
body They are the executive oigaiiR of the geneial council, 
which distributes amongst tliem such duties as dipping opera- 
tions, road mamtenance, and supervision of commonages, but 
remains financially responsible for their actions Strictly speak- 
ing they have no separate income or expenditure, but there is one 
common treasury mto which all revenues flow and which is 
chargeable with the cost the different services authorized 
This arrangement has the twofohl merit of aUowmg for local 
variations and ensuring, under letter control, the accumulation 
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of funds which, enables the undertaking of projects beyond the 
means of any single district organization 

Prior to 1926 the znam source of revenue was a rate levied 
annually by the governor-general and capable of variation in 
amount according to the advice of the general council It 
however, always fixed at 104 payable by every male adult in 
the area under the council’s jurisdiction 

The Native Taxation and Pevelopment Act, 1925, sujiensedes 
all previous systems of native taxation Under the provwions 
of the act the general council receives the c^uitrents collected 
m all council districts, which were hitherto paid to the govern- 
ment, and m addition, the local tax of lOa payable m respect 
of every hut or dwelhng m a native location, according to the 
number of wives, not exceeding four, for whom the taxpavei is 
responsible Quitrent payers aj:« exempted from local tax 
In general, the distnct councils are responsible for the initia- 
tion of expenditure proposals which are collated and laid licfovo 
the general council m the form of annual estimates of expendi- 
ture After revision by the treasurer the votes of the council 
ore taken thereon, and they are then submitted for the ajiproval 
of the governor-general Council operations embrace the nitun- 
tenance of roads and the construction of now ones, the con- 
struction and repair of dipping tanks, bridges and causeway's, 
the provision and upkeep of wattle plantations, prevention of 
soil erosion, the dipping of large etocks, grants in aid of fencing 
of arable allotments and of hospitals , and lastly, its ow ii institu - 
tions for the teaching of agncolture, and for the imi>rovement 
of stock breeding amongst natives and experimenting in and 
encouragmg the cotton-growing mdustry As a geneial rule the 
council is not m receipt of government or provincial grants noi 
does it, within its area, levy rates ujion Eurojieans, who nevei - 
thelesB share in most of the benefits accruing to ratepayeiis from 
council expenditure 

3. Orange Free State Native Reserves^ 

In connexion with other areas of the Umon, there are m the 
Orange Free State three areas reserved for the exclusive occu- 
pation of natives In the Witeieshoek Reserve, the chief of the 
tnbe who is appomted by the government, exercises a limited 

' Thiseectioaistakeiiffom XhoOffuivil Ytar Book qf At Umon, Chapter XXV I 
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jurisdiction m civil cases but none in criminal cases, is exempt 
from tax, and is bound to give all the required assistance for the 
preservation of order and peace within the temtorv The iepi*e- 
sentative of the government, who is responsible for the adnmus- 
tration of the resen'c, is known as the commandant and is an 
officoi of the native afTaiis department In civil cases there is 
an appeal from the decision of the cluef to the commandant, and 
m cnminal cases the commandant has all the powers granted to 
courts of icsident magistiatea The commandant must reside 
within the reserve, and is charged with the collection of native 
taxes therein He keeps a register of all male persons m the 
reserve as m ell as of the number of huts, and exercises a general 
oversight over the affairs of the reserve 

In addition to these officials, there is a board constituted 
under Ordinance No 6 of 1907, consisting of seven members 
Five of these arc natives of the reserve and two — ^the chairman 
and the vice-chairman — ai*e Europeans All the members are 
nominated by the govemment The powers and duties of the 
boaid include the mamtenauco and repair of roads (other than 
mam roads), the pioviaioii of water supply and samtary senmoes, 
and the establishment and support of schools in consultation 
with the education authorities The board is empoM'Wod, subject 
to the approval of the goN ernment, to make such regulations as 
may bo necessary for cai r) ing out these functions, and for other 
pui poses connected with the management of the reserve 
In the Thalia ’Nehu and Kcliba Reserves, an officer of the 
native affairs (k'jiartniciit, with the rank of assistant native 
commissioner, is responsible for the administration of the 
I'esei'vcs, e.ieh tif which has, moreover, a local board constituted 
under the provisions of the Native Reserves Oidmance, No 6, 
of 1907 (Orange Five St.Ue) 

The vaiious natiie jt*seive boaids in the Orange Free State 
are uiidoi the piovisions of the Native Taxation and Develop- 
ment Act, 1925, paid tlic local tax collected from natives 
withm their respective areas of jurisdiction 

4. Mission Stations^ 

Under Act No 29 of 1909 ((‘ape), certain mission stations, in 
which land w’as held in trust by the missionary body for the 

^ Svo footiioto, page 4o6 
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native and coloured occupants, were brought under a system in 
u hich a defimte grant of land was made to the missionary body 
for the puiposes of its work, and the remamder of the station 
was demarcated and reserved for the registered occuiJiers Tor 
the control and regulation of the native or coloured community 
thus established, a board of management is provided by the act 
The board consists of six members elected by the registered 
occupiers and three appointed by the governor-general, and is 
piesided over by the magistrate of the district The board is 
endowed with certam of the dut^ and functions of a village 
management board, mainly the control of roads, fences, samta- 
tion, water supply, and the use <d the commonage, and it has 
power to make regulations m regard to those matters, subject 
to the approval of the governor-general The board may levy 
a rate of not less than 10^ per year on each registered occupier 
for the purpose of defraying the cost of administration 



XXV 


THE EXECUTI\"E AD^HNISTRATION OP 
NATIVE APPAIES 

We have already seen that the natives aie without any direct 
rciiresentation in the government of the Union They do not 
elect any lepi’esentativeo to parliament and are consulted, if at 
all Benoualy, in a very indirect manner Parliament, therefore, 
IS not icsponaible, in the usual pohtical sense of the vord, to the 
natnes foi the legislative enactments which it imposes upon 
them 

Theic IS even less direct cont^l, either by the elected repro- 
sentatives of the Euiopean jKipulation m paihament, or by the 
natives outside paihament, over the executive admimstration 
of nativ’o affairs The ministci for native affau's carries out 
admuustrativcly the decisions of the governor-general, made 
thioiigh the cabinet In so far as the natives are concerned, the 
governor-general is the supreme chief In practice as well as 
m thcoiy, the oabmet exorci^ for the governor-general a 
despotic power of aclministiation as well as of legislation which 
has no iiarallel in aiij democratic country anywhere in the 
world Executive despotism in South Africa is not the result of 
the absence of political lopresentation for the natives , nor has 
the absence of political representation made executive despotism 
iiecessaiy The two pioblems are eiitiicly unrelated to each 
other Both executive dcsxiotism and political representation 
could exist side by side without any coiifhcting results, and in 
the best mtcic&ts oi the native population Por, ■^ough a con- 
siderable number of nati\CB may m tune emerge fiom the black 
mass of the native population as civilized as ordinary Europeans, 
the vast majoiity of the native }X>pulation is still m its pohtical 
mfancy It is impossible to apply an eighteenth-ccntmy Euro- 
pean philosophy of democracy to a population which has hardly 
emerged from a twelfth-century system of serfdom Nowhere 
m the world, we venture to suggest, does there exist a system of 
executive despotism similar to Hie executive administration of 
native affaus in South Afiica In other portions of Afnca we 
may sec an absolute control of the native population , but this 
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control IB control by an. external power , there la no pretence to 
parbamentary government tiie Union, however, we see all 
the trappings of parliamentary government side by side with 
the absolute and autocratio power of a despotism 

1. The Governor -General as Supreme Chief of the 
Natives 

The South Africa Act provides that 

147 Hie control and administration of native aiTairs and of matters 
epecially or differentially aifectmg Asiatics throughout the Umon 
shall ve^ m the Govemor-General-m-Council, who shall oxerciso 
all special powm m regard to native admuustration hitherto 
vest^ m the Governors of the Colonics or exercised by them a<j 
supremo chiefs, anrl any lands vested in the Gov mior or Governor 
and Exdoutive Gonncil of any Colony for the purpose of reserves 
for native locations shall vest m the Govemor*General*in' 
Council, who shall exercise all special jiowcrs m relation to sucli 
reserves as may hitherto have been exercisable by any such 
Oovemor and Executive Council, and no lands set aside for the 
occupation of natives which cannot at the establishment of the 
XJmon be alienated oxcept by an Act of the Colonial Legislature 
shall be alienated or in any way div erted from tho purposes for 
which they are set apart except under the authority of on Act 
of Parliameut 

Section 147 does not affect the legislative authority of parha- 
ment or of the provincial councils It refers only to the adminis- 
trative powers of the govemor-^neral respecting natives and 
Asiatics ^ For example, the making of regulations for tiie super- 
vision of native locations falls withm the powers of the governor- 
general-in-council under this section ^ 

Section I of the Native Administration Act, 1 927, provides that 

1 The Governor General shall be the suprc>mc chief of all Nativ cs in 
the provinces of Natal, Transvaal, and Orange* Freo State, and shall 
in any part of the said Frovizices bo vested with all such rights, 
immumtiea, powers, and authorities in respect of all Natives as 
are v ested m him m respect of Natives in the Province of Natal ^ 

The powers of the supreme chief are to be found in that 
remarkable document, the Natal Code of 1891 The relevant 
sections of the code are the following 

^ Rex V Amod, [1922] AD 317 
* Sdttmbu v Benom Munvapahty, [1923] T P D 289 
‘ As aznended by section 2 of Act 9 of 1926 



EXECUTIVE ADJIINISTRATION OF NATIVE AFFAIRS 401 

32 The Supremo Chief for the time bemg exercises in and over all 
Natives in the Colony of Natal all political power and authonty. 

33 The Supremo Chief appomts all Cluefs to preside over tribes or 
boctions of tubes, and also divides existing tribes into two or 
more parts, or amalgamates tribes or parts of tribes mto one 
tnbe as necessity or the good government of the Natives may, 
in hiR opinion, require 

34 The Supreme Ouef-m-Council may remove any Chief found guilty 
of an^ political offence, or for mcompetency or oUier just cause, 
from hia position as such Chief, and also order his removal with 
his family and property, to another part of the Colony 

35 The Supreme Chief has abeohite power to call upon Chiefs, 
District Headmen, and all otiier Natives, to supply armed irian 
or levies for the defence of the Colony, and for the suppression 
of disorder and rebellion within its borders, and may call upon 
such Chiefs, District Headmen, and all other Natives to peraon^y 
render such military and other service 

36 The Supreme Chief has power to call upon all Natives to supply 
labour for public works, or for the general need of the Colony. 
This call or command may be transmitted by any person autho- 
rised so to do, and each Native so called upon is bound to obey 
such call, and render such service m person, unless lawfully 
released from such duty 

37 Tho Supreme Chief, acting in conjunction with the Natal Native 

Tnibt, may, when expedient m the general pubhe good, 

rcmo\c any tribe or tribes, or portion thereof, or any Native, 
from any part of the Colony or Location, upon such tonne and oon- 
ditions and arrangemonts os he may determme ^ 

38 The ordeis and directions of the Supreme Chief, or of the Supreme 
Chief-in Couneil, may be earned mto execution by the Secretory 
for Native Ailairs, ur by the Admimstrators of Native Law, or 
by other officers authoriHcd for the jiurpose, and m respect of 
all such acts tho \nriuus officers ho employed shall bo regarded as 
tho deputies or repn*Hintative*» of the Supreme Chief, or of the 
Supremo Chiof-m Conned, as the case may bo 

39 The Supreme Chief, in tho munvise of the political powers which 
attach to hm office, hoH authOTily to punish by fine or impnson- 
ment, or by both, for ((isobedienco of his ordors or for disregard 
of hiH authority 

40 The Supreme Chief is not Hiibjoct to the Supreme Court, or to aiqr 
other Court of Law in th< Colony of Natal, for, or by reason of, 
any order or proclamation, or any other act or matter whatsoever 
committed, ordered, permitted, or dono mther personally or m 
Council 

^ Cf the provisions of tho Kiotoiis Assemblies Amendment Aet, 1930, whioh 
are dealt with supra. Chapter XXII 
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The Bupreme chief ads adnuzustratiTely through the minister 
of native affairs 

Nowhere else in the Bntiah Empire does such an arhitraiy 
code exist In the Cape, there is in the Transkoian Territories, a 
purely native area in the etutem portion of the province, a chief 
magistrate at the head of the natives, and he possesses wide 
admmistrative and judicial poi^rs He occupies the x>osition 
of a paramount chief, all executive and nearly all judicial powui 
being concentrated in hia hands, and a good deal of bgislative 
or quasi-legislative authonty also vests in him In the Cihkci 
(which 16 a native territory to the west of the Kei river) theie is 
a chief native commiasioneT who exercises the poTiers and 
duties which the mimster from time to time may prescribe In 
Natal, the chief native commissioner deals admmistrativcly 
with native affairs throughout the province including Zululaiid 

In the other districts of the Union there are either magistiatcs 
or native commissioners who exeroise the powers and perfoim 
the duties which the minister may from time to time prescribe 
The minister may also appomt suponntendents to control 
native locations 

Regarding chiefs, the governor-general may recognize or 
appomt any person as a chief or headman in charge of a tnfie oi 
location, Mid he may at any time depose him There arc legula- 
tions prescnbmg the duties, pow^is, and privilogen of such chiefs 
and headmen A great number of chiefs and headmen are subsi- 
dized by the government In some cases a fairly substantial 
allowance is paid accordmg to the services icndeied, but in most 
cases the allowance is small, and is made as a token of recogni- 
t4on Tather than aa a remuneration for services Their powers, 
duties, and jurisdiction vary in different parts of the country 
All serve under distnct officials (magistrates or natii'u coin- 
missioners) and are in charge of tribes or locations, foi w ho'ic 
conduct they may be held resjMmsiblc 

The moat remsxkahle feature of the Native Admimstration 
Act, 1 927, is the extension eff tiie powers of the supreme chief 
regardmg legislation by proclamation The governor-geneial 
IB empow ered to alter any existmg laws and make now law s f oi 
the native areas mcluded m the schedule to the Natives Land 
Act, 1913, or any future designated native area Every procla- 
mation issued by the governor-general under the act must be 
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laid upon the table of both houaea of parhament, and parliament 
may alter or repeal such proclamation by resolution of both 
houses The governor-general may also by pioclamation amend 
the Natal code of native law, but such a proclamation can 
only take effect a month after pubhcation The govemor- 
general may also make regulatmna for the prevention of mis- 
conduct and disorders, the control of the movements of natives, 
and foi such jmrposes ‘as he may considei necessary for the 
protection, control, impiovement, and velfaio of the natives, 
and in furtherance of jieace, order and good government ’ Regu- 
lations may also be made for the control of certain native 
villages and to\(nships 

2 The Control of Natives 

(i) The Natives (Urban Areas) Act, 1923 Section 85 of the 
South Afnca Act granted to the piovmcial councils power to 
make ordinances in relation to local authorities and all matters 
which m the opinion of the goTOinor-genDial-in-council were of 
a merely local or pnvate nature Section 147 of that act, how- 
ever, as we have seen, vested in the govemor-gciieral-iu-council 
the control and administration of native affairs throughout the 
Union The native affairs department has, therefore, since IDIO 
been concerned m this connexion with the oversight of all regu- 
lations submitted for approval and the preparation of legislation 
affecting natives The conditions prevailing in the in ban native 
locations in all the provinces of the Xmion had been far from 
satisfactory This may be attiibutcd to the attitude of local 
authoiities toward the native, passive indiffenmcc oi occn- 
bionally aotwe hoetility of the natives theiuBclvcB, and the 
admitted inadequacy of the existmg native legislation Local 
authorities derived their jiowers of native regulation in native 
matters from laws which were chaiactenzed by a wide diver- 
gence of pohoy between tho legislatures of the pre-Umon 
colonies It was not until 1923 that appropriate legislation was 
passed to deal with the problem of natives in urban areas. The 
Natives (Urban Areas) Act, No 21 of 1923 is a comprehensive 
enactment providing, m terms of its title ‘for improved condi- 
tions of residence for natives m or near urban areas and the 
better administration of native affairs ui such areas , for the 
registration and better control of contracts of service with 
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natives in certain areas and the regulation of the ingress of 
natives into and their residence in such areas , for the exemption 
of coloured persons from the operation of pass laws, for the 
restriction and regulation of the possession and the use of Kaffir 
beer and other mtoxicating liquor by natives m certain areas 
and for other incidental purposes’ Generally it defines and 
decciibes the powers and the duties of urban local authorities 
in respect of the native population withm their areas, lequiring 
them to set aside land for the accommodation of the natives 
who are legitimately within their boundaries It provides m 
cases where it may be expedient, for the compulsory residence 
of natives, with eertam exceptions m location'*, native villages, 
or hostels, and gives to the local authont> powers of exprojjiia- 
ting land and borrow mg money to meet the responsibility 
thrown upon it It lays down certain principles to be followed 
m the admimstration of native affairs, such as the establiphinent 
of a native revenue account and of native advisory boaid-* and 
makes provisions for govemmmt ins^x^ction In new of the 
responsibility thrown upon local authorities the govemoi- 
general is authonzed to confer or exercise by proclamation 
certain powers of control, whereby the native population ninv 
be limited to the number le^timatcly required foi the needs 
of the commumty These iKiwers may also be exercised in 
industrial areas other than those under the jurisdiction of an 
urban local authority The act prohibith the introduction of 
intoxicating liquor mto locations natn c villages, oi hostels, hut 
allows, subject to varymg circumstances, the private brewing of 
Kaffir beer or its manufacture and sale by the local authoiitN 
(This privilege has not yet been exercised by local authonties ) 
It further limits the right of tradmg in a native village or loca- 
tion to native enterprise or, if tliat bhould not be adequate, it 
authorizes municipal trading in these areas 

(u) Pass Laws Pass lawn base<l on various statutes arc in 
operation throughout the Umon, with the exception of the Cape 
Provmce (excluding the Transkci), where the natives (unless 
accompanied by live stock) enjoy entire freedom of movement 
The pass system is one under which every natave must possess 
a document of identification issued by the native affairs dopait- 
ment This document desenbes the native’s tnbe, father, place 
of birth, &c The oigument in favour of the retention of this 
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system, whioh. has earned the bitter hostility of the natives, is 
that it IS the only means of reference which the European has 
in regard to the ilhtcrate and ignorant t 3 rpe of native, and the 
only means of identifying criminals and controllmg the move- 
ments of natives ^ In moat urban areas a curfew system prevails, 
and natives are prohibited :bx>m bemg m a public place after 
nine o’clock, as their free movement durmg the night, it is 
thought, encourages and facilitates theft and other enme 

Under the Natives (Urban Areas) Act, 1923, particular areas 
or districts may be proclaimed ‘curfew areas ’ The following is 
a curfew proclamation 

PROCLAMATION® 

URBAN AREA OF MALVKRN (NATAL) OURFEW 

Under imd by virtue of the jiowerK vcstptl m mo by Hub-section (1) 
of feoction nineteen of the Ntttuts (Urban Areas) Act, 1923, Amendment 
Act, 1930, I do hereby proclaim, dulaw*^ and make known that from 
and after the Ist day of July. l‘)31, nonalnc, male or female, not being 
exempted under poragmpti (6) of hub section (4) of the said section, 
shall, between the hours of 11 pm and 4 30 am , be in any public 
place withm the area controlled by the IVlolvom Local Admmististion 
and Health Board, unless such nati\c be m posncHSion of a written 
permit signed by hw emplojci or by a peiNon authorized by such 
employer to issue such permit to Mich ziuti\o or by Homo person autho- 
rized by the Malvern Local Adinirahtration and Health Board to issue 
such permits or by the officer m cliaige of ony police station witbin such 
area 

Gon Saab tiufs Kis^g 

Given under my Hand and the Great Seal of tho Union of South 
Africa at Capetown this Twenty sixth iluy of May One thousand Nine 
himdrcd and Thirty one 

C^iABENnoir, 

(7(n.'ernor-f7enercif 

By Command of Hw Excellency the 
Govenioi CCTieral-m-CounciJ 

E G Jansbs* 

^ The Pass Laws provide that faihuo to produoe a pass or exemption certifl> 
cate when required to do so hy a polieo ofReor is a cnminal offence 

^ By His Excellency the Governor Ccncml, Ac Tn nearly e\ery uihan area 
in the Transvaal, Natal, an<l Orange Free State, no unexemptod nati\o may 
be upon the public highway without being in possession of a written pornut 
or 'special pass’ (os it is commonly termed) signed by his employer or some 
person outhonzed by law to issue such permit For regulations regarding ex- 
emptions see GoNommont C'aseUe of 17 August, li|34 

H h 
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(m) The Naiire Service Gotifraet Act, 1932 This act, wluch 
was passed m 1932, has given iise to much controversy, and 
requires exanunation The act provides that no person shall 
employ any male native unless the latter produces to him a 
document of identification, and if a native is under the age of 
eighteen, the native, male or female, must produce the consent 
of his or her guardian as well as that of the owner of the land 
upon which such native is domiciled An}* owner of land to 
whom the native is required to render services, must, under 
penalty of punishment m a magistrate's court, give the native 
the consent when he is requested by him to do so Guardians of 
natives under eighteen and above the age of ten years ma\ hmd 
their wards by service contracts These contoracts must be made 
before a competent officer appointed by the government under 
the Native Regulation Act, 1011, before a magistrate a police 
officer in chaige of a police station, or a justice of the peace 
Such officer must fully explain the meanmg and effect of the 
service contract to the parties, and if satisfied that the parties 
desire to enter mto the contract as recorded, he must sign the 
contract and make an endorsement of his official capacity of 
the duration of the contract, and of the name and residence of 
the employer 

These provisions apply also to a labour-tenant contract A 
labour-tenant is a native who widies to give or gives his sei vices 
to the owner of land m return foi the right of occupation and 
use of the land These contracts may not bo for a jieriod longer 
than three years Three months before expiration, either jiaitv 
may give notice of his intention to termmate the contract on 
its expiration, otherwise the contioct shall he deemed to be 
renewed for a period of one year When a laboiu-tenant contract 
does not define the particular period in any vear during uliich 
the native bound by that contract shall render service to his 
employer but provides that such native shall render such 
service whenever called upon to do so by his emplover, the 
latter may, apart from any other ground of termmatmg the 
contract, regard such contract as having been termuiated if 
during a period exceedu^; three months, he has been precluded 
from calling upon such native to render such service m full by 
reason of the absence of such native from the employer's land 
without the latter's permission, 
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If, on the termination of a labour-tenant contract from what- 
ever cause, the laboui -tenant has any crop standing on the land 
•which he was entitled to cultivate by -virtuo of such contract, 
he shall be entitled to tend such crop till it matures and there- 
after to reap and remove it H he has erected an3’^ buildings or 
othei stiucturea on the land from hia own materials, he may 
remove the buildings and materials, unless he has obtamed the 
materials free of charge fiom the owner of the land 

W’henevcr two oi nioie natives belonging to the same kraal 
or household are bound under any labour-tenant contract, any 
giound for terminating a contract -with one native shall bmd 
the whole kiaal or household 

Thei’e is one section of the act namely section 0, which was 
the hubject of bittei controvcisy The governor-general has 
pow ei to define by proclamation m the Gazette any area to which 
the ‘section shall appiv The section provides that if any native 
male other than a chief oi lieadnun betw een the ages of e^hteen 
and sixty, and physically and mentally fit to perform manual 
labour, lesidmg in a proclaimed area outside a location or an 
uriian area, bas not dmmg a pciiod of not less than six months 
in the aggi’egate or not less than three months, as the governor- 
geneial may deternime, rendered service to the owner of the 
land on which ho re'sidcs, such owner shall be liable to a tax of 
five pounds annually foi every such non-serving native The 
effect of this section is legai ded by some as imposing compulsory 
or forced labour upon the natives, by others as compelling 
owners of the land to give w ork 'to those residing on their land, 
without any remuneration for such work 

Its effect can only bo to foice the natives to work whether 
or not they or the ownem of liuid desire it Although the section 
has not been apphed m any area up to the present, yet it is to 
be hoped that public opinion, within a short time, will demand 
the repeal of this retrogressive enactment. 
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NATIVE LAND TENURE AND LAND 
ADMINISTRATION' 

1. The Natives Land Act, 1913 
Native land administratiozL la governed by the Natives Land 
Act, 1013 This act laid down that, except with the approval 
of the governor-general, a nati^ might not acquire from a 
person other than a native, or a person other than, a native from 
a native, any land or mterest m land in any area outside of the 
native areas described m the schedule to the act, and that 
without such approval no person other than a native might 
acquire any land or interest m a scheduled native area The 
purpose of the act was to mamtam the status quo as regards the 
ownership and occupation of land in the Umon relatively by 
natives and Europeans ‘until Parhament should make other 
provision* So far nothing defimte has been done in this 
direction 

In 1926, the prime minister. General Hertzog, laid upon the 
table of the house his senes of bills, generally known as the 
‘native bills’, consisting of the Representation of Natives in 
Parliament Bill, the Umon Natave Council Bill, the Natives 
land (Amendment) Bill, and the Coloured Persons Rights Bill 
These bills were, with certain minor modifications, formally 
introduced mto parhament, and read a first time m 1027 After 
the first readmg they were referred to a select committee In 
1929 three of the bills, The Natives Parhamentary Representa- 
tion Bill, The Coloured Persons Rights Bill, and the Natives 
Land (Amendment) Bill, were introduced and read a first time 
The first two, having regard to their provisions, were required 
to be dealt with by both houses of parliament sittmg together 
in accordance with sections 35 and 152 of the South Africa Act, 
1 909, and were passed on second readmg At the third reading, 
before the joint session, however, the Natives Parhamentary 

' This chapter is based on Chapter XXVI of the Official Year Book of (he 
Vnton The natives of the Unicm, who form 80 per csent of the population, 
own 8 per cent of the land 
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Bepresentation Bill failed to secure the requisite two-thirds 
majonty, and under the circuznstanceB, the Coloured Persons 
Bights Bill and the Natives Land (Amendment) Bill were not 
proceeded with The cardinal feature of the Natives Land 
(Amendment) Bill is that it mak^ ])rov]sioii foi the removal, in 
respect of certain areas defined m the first schedule to the bill 
and termed 'released areas , of the restrictions imposed by 
the Natives Land Act, 1013, upon the acquisition of land by 
natives 

The piesent position is that the government readily recom- 
mends for the approval of the governor-general, under section 
one of that act, tiansactions whereby natives aie to acquire, by 
purchase or lease, land or an mterest m land withm the areas 
defined in the first schedule to the Natives Land (Amendment) 
Bill, 1029 Thus, in so far as those areas are concerned, relief 
IS afforded from the restrictions imposed by section one of the 
1913 Act 


3. Individual Tenure 

In the early days the neoessify of inculcating amongst the 
natives, by a gradual process, European methods and ideas in 
respect of the ownership and occupation of land does not seem 
to have been sufficiently realized, with the result that individual 
tenure of land, which was entirely foreign to native ideas, was 
introduced before the people were npe for it, or understood its 
imphcations, and m a form unsuitable for natives m their then 
stage of development, allotments bemg granted on tho same 
basis and more oi less subject to the same conditions as apphed 
in the case of Europeans These conditions naturally mihtated 
against the success of the earher native location surveys 

A better appreciation of conditions existed when the Cape 
Act, No 40 of 1879, was passed 'to provido for the disposal of 
the lands forming native locations ’ This act contemplated the 
division of each location into a sufficient number of arable and 
residential allotments, to enable giants to be made to the loca- 
tion residents, and the reservation of the remaming extent as 
commonage for the use of the registered holders The act pro- 
vided that the grants should be made, subject to conditions to 
be approved by both houses of parhament , and from, time to 
time, as fresh grants were made, advantage was taken of this 
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provision to insert in the title deeds conditions which expenence 
had shoi>in to be desirable and necessaiy 

The greatest defect in the system of individual tenure apphed 
in native locations pnor to ^e passing of the Olen Grrey Act, 
1 894, lay in the fact that no provision was made for a simple and 
inexpensive method of transfer, so that these small holdings, 
on the average not more than five moigen in extent, could be 
transferred only by means of a formal deed in the ordinaiy 
course, a procedure mvolving m many instances the i)aynient 
of legal fees amounting to more than the actual value of the 
land Further, the natives themselves refused to appreciate tho 
necessity, when transferring their land, of doing more than hand 
over the actual title deed to the new owner The result w <is that 
m the great majority of cases transfer of land not hold under the 
Glen Grey system was never registeied, though the allotments 
frequently changed hands The confusion arising out of this 
state of afiairs was such that it became necessaiy, by legislation, 
to create a special machmeiy to deal with the position To 
this end provision was made m section 8 of the Native Admin- 
istration Act, No 38 of 1927, first for tho appomtment of 
commissioners to investigate and determme tho rights of oocajia- 
tion and ownership in all such cases, and secondly, on pay- 
ment of a fee of £1 for the transfci of the holdings conooined 
direct to the respective owneis, as detei mined by the com mis - 
Bioners 

The pnnciples embodied in the Glen Giey Act, 1894, constitute 
the best methods yet devised of applying the Euroiiean sj^stcin 
of individual tenure to the requirements of the native people 
The essential features of the Glen Grey system aiv (a) jicipetual 
quitrent grants , (6) the land granted is inalienable, save with 
the consent of the governor-geneial , (c) it is hereditable occoi cl- 
ing to the law of primogeniture as observed by the nati\es 
themselves , (d) a simple and incxpciLsive method of ti anbfei , 
by endorsement on the title-deed is piovided, (e) tho land is 
subject to forfeiture under certam circumstances Provision is 
contained in section 6 of the Native Administration Act, 1927, 
for the establishment fay governor-general’s proclamation of 
special deeds registries for the registration of deeds relatmg to 
immovable property owned by natives in scheduled native 
areas The Glen Grey system of individual tenure has been 
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extended to districts of the Transkeian Tenitones The caidinal 
features of the system have ali'eady been indicated, but it should 
be mentioned, in so fai* as the T^uskcian Temtoncs are con- 
cerned, that by taking advantage of the edictal system of legisla- 
tion operative thei-c, it has been piacticablo to mtroduce modifi- 
cations and improved methods fioni time to time with a readiness 
which would not have otherwise been possible Dunng 1918 the 
first definite step was taken towards mtitiducmg individual 
tenure of land into the native areas of Natal No system of 
individual tenui’e has been mtroduced in the Transvaal and 
Orange Free State Native Ixicalaons and Reserves, whei’e the 
land IS still occupied by the people under the communal or 
tubal system 


3. The Natal Native Trust 

The Natal Native Trust was constituted under letters patent 
in 18fi4 In thifl body arc vested over two milhon acres of loca- 
tion land, which are admmistored by the trust for the benefit of 
the natives living thereon No icmt is payable by natives living 
on location land, who are liable for the general tax of £1 per 
annum and for the local tax of 10« per annum m respect of 
each hut or dwelling 

Prior to the constitution of the Union the members of the 
executive council for the time being were ez-offic%o members of 
tlie Natal Native Trust , but Act No 1 of 1912^ makes provision 
for the delegation by the gov^nor-generol to the mmister of 
native afiairs of the administration of all such matters as were 
on May 3, 1910, and since that date, administered by any 
legally constituted native troste Both locations and mission- 
reserves are held under deeds of grant from the government, the 
latter being tracts of land m various parts of the country set 
apart in order that the missionary bodies referred to m the ^eds 
of grant may have a fixed poxmlation among which to carry on 
their labours These grants made between 1862 and 1887 
Up to 1890 no rents were collected m the mission-reserves except 
for a few store-sites The rute of reqmnng payment of rent 
from new tenants as a condition of allowing them to come on 
the reserves was passed m 1888, but no rents were collected 
before 1890 The rent varied &om tune to tune and m different 
^ Natal Nati\d Trust end Native Adimmstration Act, 1912 
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reserves, but was fixed in 1919 at a uniform rate of £1 per annum 
payable by the occupier of each hut 

4. The Zululand Native Trust 

The Zululand Native Trust was constituted under deed of 
grant m 1909, the trustees being the governor and the executive 
council of Natal Smee the passmg of Act No 1 of 1912, the 
Zululand Native Trust has been administered m the same way 
as the Natal Native Trust, i e by the minister of native affairs, 
actmg under a delegation of authority made by the governor- 
general m terms of section 2 of the act 

In the Zululand Native Trust are vested by the deed of grant, 
the twenty-one Zululand nati^ reserves, measuring nearly threo 
milhon acres The inhabitants of these reserves do not pay 
rental, but are liable to general and local tax under the pi'oviBions 
of Act No 41 of 1925. 
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THE TAXATION OF NATIVES 

1 Individual Taxation 

Native taxation, apart from the ordinary taxation levied on 
the \\hole population of South Afnea, is regulated by the 
Natives Taxation and Development Act, 1926 ^ Few natives 
earn sufficient income to fall within the provisions of the mcome 
tax acts, and ajiccial legislation had to be passed in order to 
tax the majority of natives, who, unhke the majority of Euro- 
peans, do not fall within the provisions of the mcome tax acts 
The jirovincial councils may not impose special or differentiating 
taxation on natives Lender tho Natives Taxation n-nd Develop- 
ment Acts, every male nafave, who has reached the age of 
eighteen years, pays a personal tax, known as the general tax, 
of £l per annum , and in addition, the occupier of every hut or 
dwelhng m a native location pays a local tax of IDs per hut 
per annum The maximum amount payable as local tax by any 
native is £2, and the tax is not payable by natives holdmg land 
on quitrent tenure Provision is made for tho exemption of 
mdigent natives not able to earn, of natives whose permanent 
residence is outside the Union, and of natives attending ajH 
proved educational institutions and thus not earning any wages 
which would enable them to j>ay the tax 

If a native pays income tax amounting to not less than one pound 
to the government of the Union, he is exempted from paying the 
general tax , if he pays mcome tax amounting to less than one 
pound, hi8 general tax is reduced by the amount bo paid by him 
The amounts collected fiom native taxation are allocated as 
follows local taxes and quitrent m the particular areas m which 
they are collected arc paid to the native local councils withm 
those areas If there is no local council m any area, the local 
taxes and quitrent aro paid mto an account styled the native 
development account Into this account, also, is paid one-fffth 
of the amount of the general tfuc 
The object of the native development account is to apply the 
amounts standmg to the credit of the account, at the du^tion 

^ As amended by Acts No 28 of 192C ^d No 37 of 1831 
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of the minister, m consultaticm with the native affairs com- 
mission, to the mtuntenance, extension and improvement of 
educational facilities amongst natives and to then further 
development advancement and welfare 

Tribal Levies 

Piior to 1926 there had been a system m the Transvaal n here- 
by the government could make a levy on all members of a tribe, 
at the request of the majority of that tribe, to subscribe towards 
a trust fund for the purposes of the tribe, usually the purchase 
of land or stock This system became very popular amongst 
and had the most benedcial results for the natives, and has been 
extended to the nhole of the Unicm by section 16 of the Natives 
Taxation and Development Act, 1925 The section reads as 
follows 

15 (1) Whenever a native tiibo or community voluntarily makcd 
application for tho l«v> of a special mto foi the benefit of r«uch 
tnbe or community and the MmiKtci ih aatinhcd that the majo) ity 
of taxpayem of such tribe or conunimity such a lovj and 

the ISImister appro voa tho purpose for svluch it la to bo imposi'd, 
the Oovomor-Goni'ral may levy sucli rate mion tho wholo tnbe 
or community and 'luch rate ^hall bo recuv crablc as if it weTC a 
tax imposed under thw Act 

(2) Tlie proci*od>i of any such rate as is levied imdci sub*seotiim 
( 1 ) of this section shall be paid into a special account m the naniu 
of the tribe or community concemeil to be udiumisteicd by tlie 
Minister m accordance With regulations made under tins Aet 

The mmister causes a publication to bo made in the Gazette 
of the decision to make a levy, and the foUotimg is the form in 
which the proclamation is made 

PROCLAMATION 

By LiEinTWANT-CotONEi. His Excelu^ncy the Rioht HoNOiniABi.p 
THE! EABL or CUABCNDOK, A Ot HiB MaJHSTY’S idOST 

HONOURADLiB PllIVY COITVCIL, KSUC HT GkAKD CllOBS OF THE RIOST 
DlfaTHTOinSHED OUDFR OF S\INT MiCil/VEL ANT3 SaINT GKOJIOE, 
GOVSEIHOB-GbBEBAL ABD COMHABDBB IH'ChIST zb ABU OVER THE 

Untok of South Africa 

[No 233, 1931 ] 

LEVY OP SPECIAL RATE ON COMMUNITY OP NATIVES 
UNDER HEADMAN CETYWAYO BOYANA 

Whereas tho community of naUvea under Hn«»dTnp.n Cetywayo 

Boyana resident in the locatitm called Bolotwa, m tho District of 
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Glen Grey, have made application for the j of n special rate for 
the jjui posts of pio\ idiiig fund"* for th« fencing of arable allotments m 
that location , 

And ^^HElUl.AS the Mmislei of Kutiw Allans i*» satisfictl that the 
majorit> of tlio la\ii«Ni is of tin eommimit> desiri' such u le\> and 
approves of the puiposo foi which it is to be imposed. 

Now, therefore, I, iiiidei and h\ viituc of the powers vested m me 
by BGctionyi/tpc’H (!) ol tin h.a1i\cs Taxation and Development Act, 
No 41 of 1925, do luwbv ptocloiin, declare and make known, timt 
a Hpecinl rate of £4 hlethng is heteby levied on avory tuNpa^ing 
mcmbei of the said conimiiniiv 

The Kpecial rate lieidij l«\ied alialt be pajablc m tlireo annual 
mstnlmcnts of two pounds (t2) om pound (£1) and ono poiuid (£1) 
rospectiv clj , and the Iiist instalment shall be due and payable on 
thu Ibt October, 1931, the <^cond mstahnent on the lat October, 1932, 
and the thud instalment on tliu lat October, 1933 
(lOD Save the King 

Given under Hand and iho Great Seal of the Union of South 
Africa at Capetown this 'LVirntynucih day of May Ono thousand 
Nine hundred and Tliu*t> om 

CXiASEdmOH, 

Qovernor Oeneral 

By Command of IBs Excellency the 
Governor •Qeneral-m-Councd 


E Q Janbbh 
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RELATIONS WITH THE BRITISH COMMON^VBALTH 
NATIONS AND FOREIGN NATIONS 

1. Status 

We have already seen that there formerly existed certain 
limitations on the sovereignty of the Umon parhament, and 
that the Statute of Westminster removed those limitations and 
placed the domimons as near as may be on a footing of equality 
■with the United Kingdom Up to the Peace Treaty of 1019, the 
status of the dominions was that between absolute subordination 
and sovereign independence It was a great deal above the 
former and a long way from tho latter Slow but inevitable 
changes, howevei , v ere taking place in the constitutional rela- 
tions of the dommions v itli the mother country The domimons 
kept on asking from tunc to tune for a greater degree of auto- 
nomy, and this was alwavs granted when the demand appeared 
to be senous Tho practical situation was that the domimons 
could obtain any amount of autonomy which they earnestly 
desired It was perfectly underetood that neither the cabmet 
nor the parliament at ^Vc8tmmster would resist such a demand, 
and hcnco the nature of the connexion with the United Kmgdom 
was inevitably determmed by the progressive wishes of the 
domimons themselves 

Whenever any dominion obtamed a concession or right, the 
concession w'as automatically extended to all tho other domi- 
mons It IS important to understand that this extension was 
based not so much on the fact that a precedent had been created, 
but on the principle of the equahty of status of the dommions 
Whatever tended to raise the status of one domimon operated 
in an equal degree to raise the status of each of the other 
domimons This equality of status of oil the dommions was 
ngidly and jealously mamtamed It was m each domimon held 
to be a cardinal principle But it did not apply to the Umted 
Kingdom, whose status, defimtely, was higher than that of a 
domimon 

The Peace Treaty, 1919, marked the beg innin g of the new 
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status, that is, of a status equal to that of the United Kingdom 
The rise in. status, like economic development, is a process of 
growth Originally a savage wildemesB each dominion had 
become a populous, thriving commmuty, to which the great 
war had given an impetus m constitutional and economic 
development The dominions emerged from that war not only 
wealthier and more mdepend^t economically than they had 
ever been before, but also with a new sense of nationhood bom 
of thoir sacrifices At the peace conference they considered 
themselves of an mternational status at least equal to that 
of the mmor bcUigerent states Iteplcted as w'erc the resourcch of 
the greater powers, it became more difficult for them to lesist the 
demands for recogmtion of these vigorous young commumties 
beyond the seas who had contribute so much to the aUied cause 
m every arena of the world 

The peace treaty was signe by the United Kingdom genei - 
ally for the British Empire and by the dommions specificalli 
for themselves The signature for the British Empire leprc- 
sented older ideas of sovereignty, while the separate signatures 
for the dominions marked the begmnmg of a new idea — the real 
sovereignty and national iiidopcndence of each dommion 

The period from 1919 to 1926, from the signmg of the ponce 
treaty by the dominions to the publication of the Intel -Imjiciial 
Relations Report, was a penod of transition fiom dominion 
status to independent status The domimons had ceased to 
be colomes m any sense of the word they were transition btalc-< 
Transition states must be descnbeii, lathei than defined Theie 
IS a passage in the thud edition of Opjicnheim s work on inter- 
national law, written before the lulci-Impciial Relations Rcpoit 
which aptly describes this last stage of tran'ution 

‘Formcrlj llic position of self go\ caning Dominions, buch a? Caniifla, 
Newfoundland, Auhtralia, New Zealand, «iTirl Smith Afiica, did not in 
mtoniational law present any difficulties They had no international 
position whatever, becaneo they were, from the point of viow of mter- 
national lew, mere colonial portions of tlie mother country It did not 
matter that somo of them, as, for example, Canada and Australia, flew 
as their own flag the modified flag of the mother country, or that thoj 
had their own coinage, therr own postage stamps or the hko Nor did 
they become subjects of international law (although the position was 
bomewliat anomalous) whon they wero admitted, sido by side with 
the mother country, as parties to the admimstrativo unions, such as 
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tho TTniVPivil Postal Union. E\tn when they werc empowered bj the 
mollii'i Pounti\ to ente? jiito certam trcatj -arrangements of minor 
importnneo with foreign states, they atill did not thereby bccomo sub- 
jects of international luu, but simply es.ercised for the matters m 
question tin t^c>at^ -innking power of the mother coimtry which liad 
been to that (>xtent fk legat(*d to them But tlie position of solf-govemmg 
Dommions iiniknieui ii fundamental chango at tho end of the World 
War Canada, Aiistinlta, New Zeulimd, South Africa, and also India, 
■were not onlN si iMirnlt K n ijrenmttd w rthm tho British Empire delega- 
tion lit the Ik aet' ('oufi'ienre, but al 2 >o became, side by side with Great 
Britain, ori;;iii(iI mi mbirs of tho Ijcaguo of Nations Separately repro- 
sonted in tlii' Assi inl>l\ of the League tin y may, of course, vote there 
mdependenfK orCii.tt Biiiiim NowLlie Ltagucof Nations is not amere 
odministiat iM iiiiinii like tho Unncftsil Po&tul Union, but the organised 
fninih of NalioiiK M ithoui doubt, therefore, tlic admission of these four 
solf-goveniing Doiuinioiis and of Lidiii, to memborship, gives them 
iipositiomn intcmalnniaWaw Bottbcplnci of self govorrangBoirnmons 
within (he family of Nations at present d<hes exact defimtion, since 
tlicj enjoy a spcciul jiosition coir<>.ponding to their special status withm 
tho Biitwh Empne as “fiet* eommimitics, independent os regards all 
then o^vn affairs, and paitmrs m those which eoncem tho Empire at 
large" Moioo\or, just as, m attaining to that position, tliey have 
silently worked (.hangen, fur it'uchmg but meapablc of precise definition, 
in tho couHtitution of th<* hhnpire, so that Uic written law inaccurately 
roppcacnta the artuai situation, m a similat svny tliey have taken a place 
within tho famih of Nations which is none the loss real for being hard 
to Toconcilo w itli precedent FiuilM*nnore, tlM*\ will certainly consolidate 
tho position wliieli the^ liuee won, Ixith within tho Empire and withm 
tile* fumilj of Nations 

Bound uj) with the discussion of status aie the questions of 
independence and neuti.Uitv With tho passing of the Statute 
of We^tmiiistci tho douiinions may be deemed for all purpoaes 
but war to )je ludepeudont states 

‘Till* mniks nf an inik jiendmt state are, that the community consti- 
tuting i1 IS ]i< imam ntl\ < xi.'ibhsiHd for iv political end, that it possess 
a defined teiiitoij , and dial it is imlejn nek nt of cvtcmal control 
»So buuii as a sock tj euii jioiut (o (he noce^siu v marks, and indicates its 
mte'iition of cuiifuiiuuig to law it enters of right into tho family of 
stuteK, and must bo tieatixl oceoidii^ to law Tho sunplo facts that 
n commuiuty m its colIecti\c rapacity oxci'Cisoa undisputed and ex- 
clusive control over all pn*souM and things w'lthiii the territory occupied 
by it, that it i-egidnlcs its e'xtcninl conduct independently of the will of 
any other community, and in conformity with the dictates of mter- 
natioiial law, ond, fmolly. thot it gives reason, to expect that its existence 
will be jicimonont, arc suflieicnt to render it a person in law A state 

^ L Oppcnhoim, International Law {3rd ©d , London, sections 04 a and 04 b ) 

II 
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m it«» pprf»*( t form in virtue of ita independence, complete libcit\ 
of action, '^ubjc'ct to law, in its relation witli other states This applie^j 
to states linked b\ a personal union A personal union exists, as in tlic' 
instance of CJivat Britain and Haiwner from 1714 to 1837, when two 
states, distinct in e\ery respect, aro ruled by the same prince anrl tli(>\ 
ore properly regarded as wholly independent ■states who mereh hapjion 
to employ the same agent for a particulariclass of purposes, and who {iiv 
m no way bound by or responsible for each other’s acts But it tloes 
not apply to members of a federal state, bocausc the distinguislung 
marks of a federal state upon itsmtonational side consist m the existence 
of a central government to which the conduct of external relations is 
confided 

The dominions in every way conform to the reqtiirements of 
independent states as laid down in this statement They are 
permanently established for a political end they each iiossess 
a defined territory , they are mifependent of external control , 
they may be expected to exist for an mdefimte peiiod of time 
And it does not matter that some functions are earned on for 
the dominions by the United Kingdom, such as legislation by 
the British parliament for some dominions or communication 
with foreign powers through the secretary of state foi the 
dominions and the British ambassadors The exercise of these 
functions by delegation, is a matter of convemence, of consent, 
of mutual agreement, and not evidence of subordination on the 
part of one partner in the empire to anothei * For states may 
curtail their external or mternational functions by an alliance, 
or by a treaty of protection or by an understandmg to confoim 
to a certain course of action, as in the ca<«e of the Biitannic 
states, without thereby ceasing to be sovereign ® 

According to mternational law, therefore, the dominions are 
independent because they are at hbcrtj, if they so wish, to 
exercise every function of national or international right It 
remains to be shown how their independence has been 1‘ccog- 
mzed Once independence is rec(^;nized such recognition is 
absolute and irrevocable It marks the begmning of a state in 
international law Although the right to be treated as a state 

^ W E Hall, /n/ernaftonal Low (SUicd , eel Higgma, Oxford, 1924) pp 161T 
For a fpileral 5tate os referred to by Hall, the United States and the Cienniiii 
empire under the constitution of 1871 effurd examples 

* Secretary of state for the dominions, Hansard, March 8, 1928 Cf A B 
Keith, The Cansfflt/ltonal Law oj the Bnh^ Dommioru (London, 1933) 

3 Cf Bodm, De la repttblique. Book I, cliaptor vui, Grotius, De jure Jleili ac 
Pacts, 1 317 
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IS indcpondpnl of rccc^gnition iccognition is the necessaiy evi- 
dence thiit the right has ]x^n acquired 

Hall s latest edition states the iKwition with clarity 

‘Tlu‘ ( ominonc onu'iil a stati' dates from jIs n'cognition by other 
povei'. that IS to -aN ti<»m the lime at \%liicli they accredit mimstias 
to il, oi londiuk lr» aties with il. oi in some other way enter into such 
relations with it as exist tatwiiii stall's niouc For though no wtato 
has a light to withhold MHoginium whm it has been cnined, atates 
must be allowi il to judge foi iheins4'l\es whether a commuiut\ clauniiig 
to be iieogmyiil doe«. ieall\ jioswss all the neccssarv marks, and 
enpccialK wlielliei it is liki l\ to h\e Tlic oilmission of a state to 

menibeiship of the agui of Nations carries with it dejure recognition 
b} all of liei ini inlii i s Pohtitd mid (’/echo Slox akia iroeived recognition 
bj hting idniilfid as parin*s to the Tieatj of Versailles m 1919 
New Hfates geiieialK (nine info ixistimce by breaking off from on 
uctuulK e\]siii)g Hfiite Ri'eognitioii ik accoidcd eithur by the parent 
cnunti\ or l)\ athndpowir Recognition a parent state, by implying 
an ibandonnii nt of oil prelenwons o\ei a community, is more con- 
clusiM' e\ idenoe uf nulepi mksice tlian recognition by a third power, and 
it remoMH all doubts titan thi minds of other governments es to the 
propriety of recognition liy thims(I\(*K But it is not a gift of mde- 
pondonor, it is only an ooknowIiHlgi ment tiiat the claim made by the 
community to ha\o definitely I'stahlislied its mdepondence, and conse- 
quently to bo 111 poHsi'SHiou ol leitain rights, js well founded 

Thus it would appciu that the dominions received recogmtion 
as independent st<itcs b\ lieing admitted as parties to the Treaty 
of Vci sallies in 1010 Admission to the League of Nations also was 
a certain meaHurc of i ('cognition of independence The appomt- 
ment of ministers jileniiiotentiarv by Canada, the Union of South 
Africa and the I nsh Free State was recognition of mdependence. 
FindlU, the St<ituLe of Westminstei, 1031, was an abandonment 
by the United Kingdom of all pretensions over the dominions 
and an mitiight dc'clamtion to the woild of their independence 
To the argument that the pailiament of the United Kingdom 
cannot limit the yioweis of <i siiccesaoi the obvious answer is 
that legal impossibility is made ineffectual if the Commonwealth 
is to endure Fn the Union it is fully recognized that, as Profes- 
sor Keith sajs, the Domimonsaresovereignintemationalstates 
m the sense that the King iii respect of each of his Uozmiuons 
is such a state in the c>es of mtemational law* and that by 
enacting the Statute of Westminster the parhament of the 
United Kingdom has dcclaied a constitutional principle which 
^ Hill InhinnlumaJ Law, p 104 



484 THE EXTERNAL RELATIONS OF THE UNION 
will for Tnoro binding than any mpro law’ ^ The Common- 
wealth has not been weakened by the passing of the Statute of 
Westminster It is a vital and hving association of states which 
will develop by the driving forces of ciroumstances, tradition, 
and relationship into an empire far noblci than any the oriel 
has known 

The questions of secession of a dominion from the British 
Empire and of neutrality are not legal but political questions 
In the theory of law no domimon can declare itself fioe fiom 
the control of the British parliament , and no Bntish subject 
can do any act weakemng the Kmg’s power, but in a time of 
political revolution theones of law go by the board, and no 
puipose ^ ould be solved in discussing them here With rcgai d 
to the nght of a dominion to remain neutral while the I’est of 
the Empire is at war, it is sufficient to state that when the lung 
declares war, all his temtones and dominions are at w.ir Tlioic 
is no recogmtion of the divisibihty of the legal position of the 
Kings 

The status of the domimons is dealt with in the Inter- 
Imperial Relations Report of 1926 as follows 

'They arc autonomous oommumfciCH within the Britidi Empno, c(|iinl 
m status, m no way subordinate one to nnother in any unprot of llii.ii 
domestio or oxtcrnal affairs, though united by a common all« gionco to 
tho crown, and freely associated as members of the British Common- 
wealth of Nations Every self-governing member of tlie Empiie 

18 now the master of its dcstmy In fact, if not olwavb in form, it is 
subject to no compulsion whatevOT Eqiiohty of status, so far ns 

Britam and the Dominions ace concerned, is thus tlie root piiiicipli 
governing our mter-Impcrinl relations But tho principles of c>quulity 
and similerity, appropriate to status <lo not univer'sally extend to 

^ A B "Kxsxiti, Speeches and Doewnwts on ihs BntihhDomtmona I'flS I'fH 
From Self Uoiernmeni to National Sovereignti/ (The ^Vo^ld's CIiisrkh, Uvfoid, 
1 S 12 ), p 

** It IS th« opinion of General Hortzog that tho Union lins Ihe tight of 
»uc« ssion and of neutrality wlion Great Bmuiu is at wai Hu ulbO thinks lliat 
vhu irown la divisible, and thot tbo position is not unlike that during tlio 
personal union of tho orowns of Groat ^itam and Hanover from 1714 tu 1 8d7 
SceH J Snhlosberg, ZVie p 20, whoro this view is dovoloix d 

General Smuts clisagrcos with General Hcitzog on each of tlio thruo points 
In \ low of tho conflict of opinion hold by authontioa, tho authors have prcfi i red 
to stale tho position eccoiding to tlio conservative view and havo puipusoh 
rufraiiiod fiom entering into wliat still must be a political disLussion I'ho 
most that ran be said is that it is poasiblo that tho divisibility of tho orovvii 
may ho illustiatod if anothoi European war should take placo 
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function Here we loquim something moro llun immiitablo dogmas 
For example, to deal with questions of diplomacy and questions of 
defence, wo require also flexible machinery — maclimery which can finm 
time to time be adapted to the changmg circumstances of the world ’ 

In the preamble of the Status of the Umon Act, 1934, which 
IS printed in Appendix VIT of this hook, the first sentence of the 
above statement u cited, and the phrase ‘sovereign mdependent 
state * IB used 


2 The Imperml Conferences 
The leprescntativcs of the Bntaimio states and India meet 
at mtervals of about four years to discuss or consult on questions 
affecting the Empire 

‘Th<‘\ moot there on terms of oquahty under tho presidency of the 
fiifst minister of the Untied Kingdom Thoy moot there as equals, he 
lb puinua inter porta, ministers fiom aix nations ait around the council 
boaid, all of them responsible to th«r respective parliaments and to the 
people of the countrieb whicli they represent Each nation lias its voice 
upon questions of common concern and highest importance as the 
deliberations proceed, each pre««rvcs unimpaired its perfect autonomy, 
its sclf*go\ enunent, and tho responsibility of its ministers to its own 
doctorate ’ 

In these words of Sir Koboit Borden can be seen the real reason 
of the impotcnoy of the Impeiial Conferences They have no 
power, for they have no instiuments for executive action They 
can do nothing more than recommend , and any domimon that 
chooses to pursue some particular course of its own, and to 
disregard the recommendations of a particular Imperial Con- 
ference, can do so with impumty 

An Imperial Conference has only an indirect influence on the 
legislative and executive bodies of the states represented there 
An ciidcavoui has always l^n made to carry the resolutions 
submitted to the conference luiaminously Up to the present, 
thcio has only been one imiioi tant exception to unanimity This 
occurred in 1921 when South Africa dissented from the Indian 
Besolution General Smuts then expressed the view that it was 
of fundamental importance that none but unammous resolutions 
should be earned If a confcience could not omve at unanimity 
on any resolution, it should not pass that resolution 
But even when a resolution is passed unanimously it may stiU 
fail to be effective As Mr Baldwin said, on November 9, 1923 
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‘The puqw'^c (if the Impenal Confeience ib not to frame absolute 
and binding resolutions The conclusions reached are natuiallv 
subject to an\ action \vhick may be taken later on ' At the 
Economic Conference of 1923, bitting in conjunction with the 
Imperial Conference, a scheme was devised and unannnousK 
appiovcd for granting a limited measuic of impenal prefei*ence 
All the representatives pled^d thenihelvcs to Rulimit this 
scheme to their respective pailiaments for adojition but bef oi e 
moat of the dominion representatives had reached home a 
general election in the United Kingdom biought a new govern- 
ment into office with a jiohcy directly in opposition to that (»f 
granting preferences The pledge of submitting the hchenie to 
pailiamcnt was fulfilled, but parliament refused to adojit the 
proposal, for the gencial election wa-s fought and lost on that 
issue 

The risk of the non-ratificdtion oi the resolutions is the greatei 
because the prune mmister whom each dominion send** a'l its 
representative is a pait\ leader though at the Tmiieiial ( on- 
ference he rcprcRont* not his own jiartj but his whole countrv, 
yet ho cannot alw avs rely on the buppoit of anv pnit\ but his 
own It would poihaps add much to the value of anv fntuie 
Imperial Conferences if it wore found iiracticablc for each piime 
mmister to be accomjmmcd bj wine tiustecl membei seleded 
by the opposition I’oliticdl jealousies and jiaity diffeiences 
should not interfeio with lugh and cieatn'c purposes Howevei 
local exigencies seem too often to obscui-e widei horizons 

The Imperial Conference meets at long intervals No machinci ^ 
for continuous consultation to deal with urgent matter*' as the\ 
arise has yet been devised excexit that Mi Baldw m, on Novem- 
ber 20, 1924, on takmg office as piime minister, said that he 
would periodically asscm.iilc the dominion high commissioncis 
in London to meet the foreign sccrctan the colonial secielai\ 
and himself, so as to keep the dominions authoi itativeh in- 
formed of the progress of foreign affaii’s ^ There is intei change 

^ Tlif* <lominionHha\p nc^ cr claimed any poHition to ad\ iqe or to be t rin&ulK U 
m connexion with the tolunies and protertoratoa C'f tlio Duke of Dc\ on-iliin. 
at the Imperial Conference, 1923 Hie Colonies ami ProteLtomles aic tin 
iinmcHliate rosponsibilily and trust of the British Government The Insh 1 m 
State if'iuf'scnlative added *lho Mandated Tcrritones unrl Protectorate'! uhii h 
are c ontrulled by the British Gon eminent give no responsibility to the Tniptricil 
Cotiferciii e’ 
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of vicvh bet^vccn the go\ eminent of Gieat Biitain anti the 
dominions, but the diffieultv is that tlie dominions aie mainlv 
negative in then attitude to all which do not dircetlv affect 
them, and thus lendei action difficult It is dcsiiable to aiianse 
a closei personal touch betw con Great Britain and the dominions, 
and lictween the dominions tnier -te Such contact alone can 
convev an iiii^uession of the atniosphcie in which official corre- 
spondence 16 conducted A new s\steni of consultation is 
urgenth lequired 

ic'tt'jon of hirt lunhtitulioniil jio'titiou , d(>c)dt-c<* tlic Inter Impcnal 
Relations Ripoil l‘UO tlu Go\emor-C5<mi.il is no longei the I'oppo- 
bentati\( of Ris h Uo\itnin<nt m (iiitit Hntam Thero is no 

one, tliitofoii m the Domimou capitals in n position to represent with 
nutlioiiti the \iewh of His Majistx n C-iuxeiinnini jn Great Rritam 
'1 he GoM'inincntH loprihcnted at the Iinpi'iml Conference are imprcssod 
with (he desiiabiiity of de\elopmg n s\stem of pciBonaT contact, both 
111 London and in the Dominion enpitaU to niipplement the present 
stt'm of Intel -communication and the rceiprocnl supply of information 
on aHuin lequiimg joint conHideiation The manner m which any new 
s\ m<*m IS to be woiUcd out is a matten f«u conbideration and settlement 
between Hib Majestj’s Uoiemmtnt^ with due regard to tho circum- 
Htanccs of each particuKu pad oi the Empire', it being undorstuod tliat 
an> now arrangements shouhl In. supplementurv to, and not in rcplaoo- 
ment of, the bjstem of diiKt cofinnnnicntion fiom Government to 
Qoyemment, and (he sfiecMil aiiangcmenis which haie been in force 
Bince 1918 foi coimnuiiKation'* Ix'twnn Pimie MinKteis 

3 . The Prinaple of Consultation 
In law the crown acts ns the delegate oi lepiesentative of the 
state m the conduct of foieigu affniis, and what is done in such 
inatteis bv means of the io\nl preiogati>e is the act of the state, 
and, nccoidiiig to intcinational law is binding upon the latter 
without furthei sanction 'Hie crown enjoys the sole right of 
appointing ambassadors, diplomatic agents consuls and other 
officers, thiongh whom mteicoiiise with foicign nations is con- 
ducted, of Tn«i-king ticaties, declaimg peace said wai, and 
generally of conductmg all foicign lelations Such matters are en- 
trusted to the absolute disci etion of the sovereign actmg through 
the recognized constitutional channels upon the advice of the 
cabmet, whether that of the United Kingdom or of a domimon, 
unfettered by any direct supervision, parhamentary or otherwise 

^ Inter Imperial Belafione Beport, 19^6, part vi 
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An indirect nieans. of control is, however, supplied hy the 
customan oi conventional law of the constitution relating to 
the cabinet system, the doctrine of ministerial TeRponsibiiit\ 
and the fear of lo*»s of ofiB.ee or national censure Moreover, it ls 
recogmzcd as a constitutional maxim or convention thatdeclara- 
tions of peace and war and the conduct of foreign relations must 
be in conformity with tho wishes of parliament, and m certain 
cases treaties require special parliamentary sanction ^ This is 
tho position which governs the foreign relations of the British 
Commonwealth of Nations Bach dominion is generally free to 
conduct its own foreign p<^^, to negotiate its own tieatiea, 
and generally to act m relation to foreign states m any w ay it 
pleases, except with regard to a declaration of war But it is 
the pohey of each dominion and of the United Kmgdom to act 
m such a w ay os to maiTifatm as far aa possible a common polic\ 
This has become an understanding or convention This conven- 
tion or understanding is based upon the pnnciple that diplo- 
matic unity ought to be mamtamed * Understanding’ is a 
better term to use than ‘convention*, for this understanding', 
unlike ‘conventions of the constitution*, has no real sanction 
If it IS not adhered to, there is nothing to force any Bntannic 
state to adhere to it 

At one time tho umty of the Empire m foreign affaii'^ w as 
complete No foreign pow er recognized a dominion as a political 
state , no foreign power approached a dominion government to 
obtam redress for any mjury done ^Vhen the Vancouvei riots 
in 1907 resulted m damage to Japanese and Cliinese piojxTty, 
the formal request for redress was made, not direct to C’anada, 
but to the Bntish government In 190o, and in the following 
years, when the government of Newfoundland interfered witli 
the fishing rights of the United States, tho government of that 
country addressed its representation to London This dijilo- 
matic umty of the British Empire prevailed up to the end of the 
Great War But there had been growmg m the dominions cei - 
tom misgivmgs of defimte commitments by the Bntish Govern- 
ment The domimons, not really menaced by any external 
militanst danger, begw to examine a system of mter-impenal 

even though they generally approved of the efforts of the Umted 
* Cf notes A and B at the end of this chapter 
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Kingdom to maintain peace in Europe The dominions were 
perhaps unconscious of international responsibility They were 
preoccuiiied \iith then o^\n domestic problems and mtent on 
the development of their own emiity siiaces The problems ol 
Eurojie presented no nsjiect which ^itnllv affected them 

At first the dommionn were content to allow the British 
government to conduct foK^igu affairs on its own responsibility 
Then a demand arose that where the si>ecial interests of a 
dommion wcin concerned, no action should be taken until there 
Ifcfcd been consultation w ith the dominion concerned Thus arose 
the imdei'&tandmg of coiiMiltation’ But it soon came to pass 
that w here any mattci ooncemed a doinimon more vitally than 
even the United Kingdom, that dommion demanded a libeity 
of action in sucli mattci equivalent to the hberty of action of 
the United Kingdom in Etiioik* The dommions resented the 
mterfcicnce of the British foieign office in those regions of 
international politics wheio they alone were concerned There 
thus arose a conflict of inteieHts 

The Biitish go^elllment ni London must mevitably think 
more about peace and co- 0 {)ci ation throughout its vast field of 
contacts than of the inteicsts of any particular dommion The 
dominions, on the othci band, aie K^ally more concerned about 
being left out of mteinational affairs unless their own mterests 
are du’ectly affected, and then tliey picfer to manage them m 
their own way 1'lle^ aie not anxious to assume obligations in 
which they have no intciosts, wheieat* the Umted Kingdom, 
w ith her w'ldo and complex conue\ions, cannot limit her engage- 
montb to w hat the doiiiinion'. w ill accei>t Each Britamuc state, 
theiefoie, finds no altei native hut that of complete liberty and 
independence of action in foreign offaiis The diplomatic umty 
of the Empire is thus no longer a fixe<l and immutable prmciple. 
But there continues to cxi»t a generally inevaihng desu’e that 
theie should be a joint toieigu ixiUcy for the British Common- 
w ealth 

At the first meeting of the imjiciial war cabmet of 1917, it 
w as agreed that the pohey of the British Empire should be one, 
and should be the outcome of consultation between the six 
governments of w hich the imxienal war cabinet was composed 
Since the Peace Conference it has been a primary axiom of 
British external policy that the British government could not 
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enter into engagements of imponal concern without the consent 
of the othei Britannic states The failure by the British govern- 
ment to act in accordance with this understanding was the cause 
of the controversies about CSmnak and. the Lausanne Tieatv 
But however desirable such a state of affairs might be, the diffi- 
culty arose as to how a dominion should act if it could undei no 
circumstances accept a treaty or obligation accepted by the icst 
of the Empire The solution was provided in the Locaino 
Treaty of 1925 This treaty was a departure from tho theory 
of diplomatic umty enunciated by the imperial war cabinet in 
1917 It was a departure m favour of tho system contemjilaled 
in the Anglo-American Treaty of Guarantee to France in 1919, 
never actually brought mto foK» The system contemplated 
m 1919 was tiaat the "United K-rngdom, m matters affecting 
Europe, even of the first importance, will proceed, no doubt 
after giving all information possible to the dominions by cable 
and dispatch, to negotiate treaties which were to be binding 
on herself, but which impose no obligation on any dominion 
unless the dominion afterwards accepted the treaty Article 9 
of the Looamo Treaty provided that ‘ Tlio piesont treaty shall 
impose no obligation upon any of the Bntish Doniinion8>, oi 
upon India, unless the Government of such Dominion, oi of 
India, signifies its acceptance thereof ’ Though the Locarno 
system was severely attacked, it has piovided the formula by 
which only dominions may be bound by a treaty entered into 
by the Umted Kingdom 

The understanding or tho prmcijilo of consultation has not 
been abandoned The Intex-Impciial Relations Rcivort contains 
the following important paragraph 

‘It was agreed in 1923 that any of the go'prnmentH of the Emjim 
contemplating the nogoliatiwi of a treaty should give doe conaidemt loii 
to its possible effect ujjon othw goveinnu’nt'. and should tnk« steps 
to inform gosommenls likelj to be intcrcHtecl of its intention This rule 
should bo understood as applying to any negotiations which any govern- 
ment intends to conduct, so os to leave it to tho other go\ emmonts to 
say whethor they are likely to bo mterested When a government has 
received information of the intention of any other government to con 
duct negotiations, it is incumbent upon it to indicate its attitude witli 
reasonable promptitude So long as tiic initiating government recei\es 
no adseise comments, and so long as its policy involves no active 
obligations on tho part of the other governments, it may proceed on the 



COMMONWEALTH NA770XS AND FOREIGN NATIONS 491 

asBiunption tliat ila polic\ ik generally accoplablo It must howe\fT, 
bofoTO taking any stepn -whieh miglit mvohe tho othpi go\emment in 
any active obligations, obtain their di^nitc ament W here by nature of 
the treaty it is desirable that it should bo ratified on behalf of all the 
governments of the Empiic the initiating go\ emmeut nin> assume that 
a goiemment which has hud full opportunity of indicating its attitude 
and has made no ad\ ertie comments will oonour in the ratification of the 
treaty In tlio case of a gnieinment tliat prefers not to concur m the 
ratification of a troal\ unless it has been mgned b> a plenipotentiary 
authorized to act on its behalf, it will ad\ ise the appointment of a pleni- 
potentiary so to act 

These rules have been amplified in the Report of the ImperttU 
Conference of 1930 

‘PreviouH Imperial Confereuu‘s have made a niunbor of recommenda- 
tions with I'egai'd to the eonimimication of infoimation and the syrstem 
of conuxiltation in ralation to treaty negotiations and the eonduct of 
foreign affairs generally Tliu mam pomts can be summarized as 
follows 

( 1 ) Any of His Majesty’s go\ crnmcmiH conducting nogotiationR should 
inform the otlici go\ormnonts of His Majesty m case they should 
bo interested and give them the opportunity of expressing their 
views, if they tlmik tlioi tbeu mtereHts may be affected 

(2J Any of His Afajesty 's gov emments on receiving sucli information 
should, if it <((.i>ireH to vxpiesit any v'lews, do so with reasonable 
promptitude 

(3) None of His Alojosty k governments can take any steps winch 
miglit involvetlu other governments of His Majesty m any active 
obligations without then dcfmite asiiont 

'The Conference dOHirv'd to emphasize tlic impoxtanco of ensurmg the 
effoclivc operation of tlH»><. arrangements As regaids tho first two 
pomts, Ihov made tlic follow ing obHorvationH 

‘(i) The first point, namely, tliat of informmg other governments of 
negotiations, is of special impoilance m relation to treaty negotiations 
in oKler tliut any govemini nt whicli feels that it is bkcly to bo interested 
in negotiations conducted bv luiot her gov eniment may hav e tho earliest 
possible opportunity of expi<*sHmg its vn^vs The application of this is 
not, however coiilincil to tiiaty negotiations It cannot bo doubted 
that the fullest posHible iiiten.liangi of information between His Majesty’s 
governments in relation to all aspects of foreign affairs is of tlio greatest 
valuo to all the goveanmentH concerned 

‘In considering this aspect of the matter, tfio Conference have token 
note of tlio development since ilte LnpcriaJ Conference of 1928 of the 
system of appointment of diplomatic representatives of His Majesty 
representing m foreign counliits the mterests of different members of 
the British Coimnonwoolth Tiiey fed that such appointments furnish 
^ Jnter-lmpenal liclatums Report, ISfBB, part v (a) 
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a mo&t \aliiablc opportunity for llie mtorcliangc of information, not 
onI\ between the representatives tlicmselvcs but also between tlie 
respecti\u govemmciite 

* Attention is also dia\Mi to tlie resolution quoted in Section \T of the 
Report of the Tnter-Impcriiil Relations Conumttec of the Imperial 
Conft’Ti'ncp of 1926 with xegai-d to the development of a ■*j-3teni to 
Hup])lcment the present 83 bt^Ei of inter-communication thiough the 
official channel with reference not only to foreign affairs but to all 
niatti rn of common concern Hie Conference ha\ e heard w ith inti ii‘-«t 
till' uccoiuit which waft given of the liHLson syttem adopted b\ l-fi-* 
^lajcat) ’d government m the Commcmwealth of Australia, and rccogni/i d 
its \a1ue Their attention has also been called to the action taken h\ 
His irojeatj-’'s goi cniment m the TTmted Kingdom m tho appointment 
of repiispntatii es m Canada and the Union of South Africa Tin y arc 
jmpr<><e)ed with the dcsirabilitj' of cemtinuing to dcxclop the system of 
peronal contact between Hi'« ilajesty’a go\ emments, though, of com'» , 
they i-ccognizc that the precise arrangements to be adopted for securing 
tills development are matters for tlie coiiMcleration of the mdt\idiiiil 
govemmanta with a view to securing a ssatein which shall be appiopi lat o 
to the particular circumstances of each go\ ernment 

‘(ii) Ad regardh tho second pomt, namej\, that any of Wajestv s 
governments di*airing to express 0013 * Mcwa should express ihim witli 
reaAonable promptitude, it is dear that a m^tmting go\ cmmi nt cannot 
fail to be embarrassed in the conduct of ncgotintiun.'i if the observations 
of othei go\ emments who consider tliat their interests nia 3 be ofTi cted 
ore not received at the earliest pO’*«ible m tlie negotiations In the 
absence of comment the negutmting goi inruiient Aiould os indicatei) 
in the Report of the 1920 Conference, bt* entitled to assume that no 
objection will be mised to it« piopoeed pohc 3 

The present position a direct consequence of the theor}’ of 
full ministeml responsibility in the dominionf! If it was o^ien 
to a dominion government to replj to a lequest from the British 
goA'ernment for ledress to a foreign state with the answer that 
the mimstrj' would not accord it but would it*«ign. and that no 
other ministry would take office, no other alteniative was left 
but to grant the dominions fall libcitj m Iheu intei national 
relations But, using the woids of Piofessoi Keith If it is the 
duty of a Dommion not to adopt the policy of a California and 
defy unpeiial obhgations, it is no less the duty of tho Bntish 
govei nment to see that none of its actions shall run counter to 
the intciests of a Dominion , n<nrm truth can the British govern- 
ment be fairly charged with kick of appreciation of this view 
The fact that Canada and the other Dominions respect the 


Report of the Impenal Conference, X930 
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ohligations of treaties aa Tobgionaly as the Impel lal government 
itself IS mclced a good Qugiu*v for the fntuic of the Empire 

Each Britannic state informa the others conatanth as to the 
trend of foreign events and invites flora them by thus system of 
voluntar}’- infoiniation any repreaentations vhich the> may wish 
to make 

4. The Channels of Communication between Dominion 
Governments and Foreign Governments 

The department of external affairs is the channel of com- 
munication bet^^e(‘ll the government of the ITnion of South 
Afnca and the govci imient'S of othei countries In the case of 
the United Kmgdom, communication^ aie sometimes addi^essed 
by the mmLstci of external affairs to the secretaiy of state for 
the doiiimiojih scjmetimes comniuincations are sent thi'ough the 
Union high eomnussionei in London oi through the high com- 
miB&ioner foi the Cnitcd Kmgdom m Ihctona Communications 
mtli othoi governments of the Biitish Commonwealth are ad- 
di'essed by the nnnistei of cxteinal aiTaii'i to the prime minister 
or the miiustci of external affairs of the donumon concerned 
Communications with forcKiii govoimnents are du-eotod by the 
mmiatci of external aft.iiix to the govei ninent concerned through 
{«) the Union mini>toi in «*Meli foieign country , or (6) the diplo- 
matic icprc''entatiio of such foreign coimtiy in the Union, or 
(r) His Biitnnmc Maj(*''lv*'' iliplomatic representative in such 
foreign country >\heio the Union i& not represented m such 
foicign countiy “ 

(Communication', ix'latmg to the nati\e tenitones in South 
A/nca are chreeded hy the ^pAitmcnt of cxteinal aS&irs to the 
Bjili'.h Higli Commj'vMonei foi South Afiieii in Pretoria Com- 
niunicatioii'. nith Soulh-^\e''t Afiica oi the League of Nations 
legardmg tbc admimstiation of the mandate ore sent through 
the ]inme luimsiei dcimilraeiit the administration of the 
mandate being a function of that department Communications 
with His Majesty the King, such as the tendering of advice m 
mattcre affcctmg the Union aic sent to the governor-general of 
the Union, 'who, as wo have stated, is the king’s personal repre- 
sentative in the Umon 

^ Ttespaustfile GovtinmetU in Ihf DommtoM ^London, 1909), p 288 
^ Report of the Impcnal Cori/crence, 1030, part vi (i) 
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The Imperial Conference, 1930, laid down some working 
principles 

‘At tlio Imperial Conference of 1926 it was agreed that, in ca'ies othc r 
tlian those where Dominion mimaters wero accredited to tho heads oi 
foreign slates, it w as \ ery desirable that tlic cinstmg diplomatic ehaniu Is 
should contmuc to be used, as betwe^ the Dominion go\ emmi'nts mid 
foreign go^ emments, in matters of general and political concern Whilo 
the Conference did not wish to suggest any sanation m thw practice, 
they felt that it was of great importance to secure that the niaeliinei\ 
of diplomatic communication should be of a sufBciontly elastic and 
ilcxible character Th^ appreciated that cases might arise in whah, 
for reasons of urgency, one of Hw Majesty’s govenimtnts in tin* 
Dominions might consider it desitablc to communicate direct witli ou< 
of His Majesty’s ambassadors or mmisteis appomted on the ach in of 
His Majesty's government in the United Kingdom on a matter falling 
withm the category mentioned Li such cases they recommendeil that 
the procedure just described should be followed It woulil be uiidi rslond 
that the communication sent to the ambassador or mmistcT would 
indicate to him that, if practicable, he should, before taking an\ action, 
await a telegram from His Mejesty’H government m the United Kingilom, 
with whom the Dominion government concerned would simultimi ouslv 
communicate As regards nubjeote not falling witlun the category of 
matters of general and political concern, tho Conference felt that it 
would he to tho geneial advantage if communications passed diiid 
between His Majesty's govcmmimts m tho Dominions and the amhassH 
dor or mmister concerned It was thought that it would be of jiriK t leal 
advantage to define, aa far as posHiblc. the matters falling within tins 
arrangement, the definition would include such matters as, for exampk , 
the negotiation of commercial arrongements afri*cting (>xc1u^im’K iv 
Dominion government and a foreign power, complimentary messtigis, 
mvitations to non-political conferences, and requests for mformatiim uf 
a technical or scientific character If it appeared hereafter that the 
definition were not eufliciently cidiaustivc it could of courHC be addi d 
to at any tune In making the above recommimdations, it was unclir- 
stood that . caees might also ariae in which His Majesty's govonimi'nts 

m tho Domimons might find it convenient to adopt appropriate channels 
of commumcation othor than that of diplomatic representativin TIk' 
Conference wero informed tliat Bih Majesty’s gOMimment in tlu 
Umied Kmgdom were willing to issue the neocsbury inKtructioiis 1u 
the ambaesadors ahd minieters concerned to proceed m accoi dance with 
the above recommendations ’ 

5. Diplomatic Representation 
Muusters-plenipotentiary formally appomted by Hh 
M ajesty the King In accordance with diplomatic practice a 
mimstcr is appomted by means of a letter of credence from His 
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Majesty to the head of the state concerned In the Union of 
South Africa a forcif;n amlxissacloi presents his credentials to 
the goveinor-gcncTal as the jx'rsonal rcprertcntative of the King 
For example, the procc<lure m the case of the minister from the 
United Slates ^^aR as follo^a 

'The American jvrmt'^ld -viasrociMMd bv His Excellency tho Gowmor* 
General at (iO\ermiient Housi', Pietoiia on tho 8th September, 1930 
The Ami nean Jlmi'«ler pK-snlisl his Letters of Credence addressed by 
the President of tin VniUsl Stall's of America to His Majesty the King, 
and as from 8th hojiti inber, I'HO, Ahsumod his duties and functions as 
En\ o\ Extra onliiian anil M misti r Plenipotentiary of the United States 
of Amenta iii the Union ol South Ahica * 

The Union has, at the moment, mmietcrs-plenipotentiary at 
Washington Konie I'he Hague, Pans and Berlin 

Foreign consuls nithm the Union present no credentials 
personally to Uie t»ot enim-Orneral, but they require recognition 
in a formal manner 'Fho method of such recognition is by a 
fozTnal notice in the (hizHle in the followmg terms 

‘Him E\o<lleue\ the (»o\<rnoi GenimJ has been pleased to approve 
of tho gixnt of n'cogiution to ^roiisieur Vladas Karohs Backsuskas oa 
Consul of Lithuania at C'o]Ktu\in t^ith jurisdiction over tho Union of 
South Afiien and tin Miuuiiiti'd Ti^iiloiy of Soutli^WcBt Africa ’ 

Diplomatic imnumitv is granted in the Union of South Africa 
to the diplomatic agents of foreign countnes by express enact- 
ment, Mhich piovidi's tliat no diplomatic agent, his family, staff 
and thoir families and Ins alien aeiTants, shall be subject to tho 
civil and cnmuinl junsdation of any court in the Union, and all 
legal processes sued out against the person oi property of any 
diplomatic agent shall Ih* \oitl - Imniiinity, however, does not 
extend to diplomat fe agents engaged in trade or other callings 
in tho Union in so fai us tians,\t turns ui that trade or calling are 
concerned Dijiloiiiatic figcnts arc entitled to waive the im- 
munity gianteil them undei tlu, ntatute The proper minister 
may exempt diploniatu jkimhik and official legation buildings 
and residcnceH from taxes and rates if a reciprocal exemption is 
gianted to the diplomatic agente of the Union Diplomatic 
immunity jh further protec*ted by the fact that if any person 
w'lthout reasonable care sues out a legal process against a f ore^n 

^ Thf (loicntment OaseHc, Scptmnbcr 12, 

’ Diplomatic Imuiuiutica Act, No 9 of 1932, as amended by Act No 19 of 
1034 
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diplomatic asrent accredited to the Cmon -uch person may suffer 
severe criimrirtl pun'-hrafnt 

The Union maintAin- a high commi&sLoner and staff in London 
and the Unitv-fl Kingdom has a high comifii'^ioncr at Pretoria, 
who IS also hi^h commiasioner for the native temtoric-* f oni- 
mimication- trom the L'nion government are occa-ionallv 
addressed to ► ither of the^e high commissioner^ for traii'rai»'*ion. 
to the Bnti-'h govemm^t 

The gtatu-s of high commi«-,joners revie\ie<^l by the Im- 
perial Coulerence 1030 

'Thf qae-tion of Hi^di Comim«Hioner- for the Doimninti- 

in London vcai rai-od at tL« ijnpf^nal Cont-rencc of 1923 bj tl #» ti n 
Prjm^ llini't't of T’anadd A- a x»— ult of th^ ili-SMi-otion at that f m- 
ffrMico and '■iihiequf-nt rorre^pondfiM^ wirh th- Prim* r» 1 1 nu. 

Dominion-j. a proposal wa-» to an I ap])ro d h'' th K n.., 

that the Doirmion High fomnu'-sioiK IS 'hoiildb r prci f Unri. in 
fercmomal orra-ion- aft»-r anj mt-mber^ it the Unit**! Kinjdin? i i 
Dominion fabneti nho mijtht h* pH'^nt on anv n oci a-ion but 
notinanycav jriM'n a position -up< nor to tl at aronldb^ 

Kmjfdom Table of Pn'’' d« nr* to Vcii tan<- si, c 

A* the pr-'^erit ( onfi'i^nre th* qni-'fion wa* rai-« I n h th r it i ujln 
be po-’jtbli' in anj nav to xmpiTAe th* ■xtatu- .fi Jid d a* a i -ulr t 
th« 1923 di'ieu'- ion- to Driminion High ( ocniai—i' n r- m, London in 
ordi'fto emphd'i^f th< imponani’* oftheu fuj-jtmn a-s til repri«- ncati% - 
m. Tendon of other joiremm^nt- of Hi- tfij'-t* The dt*irabil r\ jf 
surhaction if it wi'n iio-%ible, wa- lym ralij ncojn'A d mon pair cn 
Jarlj m M'-w of tlu ron'iit'itional pj-itijn a- i| hind by the Imp ml 
r onferenc' of 1 926 

‘On thr' otbf-r hand, there ob\iou-s flifh<’ult\ in arcordms to tl e 
rei»rf«'fntftti\e*, m London of mj of Hi-» tliji '•t^ <• ::o\ enum nti a •»catii- 
whifh would pW*- ihem m a position lu^rh'i tlian that accordLd, not 
only to Hi'S Maje'-tj pnnnpal m ih« Enitid Kmsrrlom but 

alsotothf Tn*i^nVj' of the n -jjpftiM Dominion ^o■^emm»mt'^ nh* n thi ^ 
WfTf \i-ifjngthr United Kingilom 

‘A** th* K'ljlf of tbf di-*cu-^ion Hi- Alijr-tv "i g^vtmmtnt iii th* 
Unit* d Kinpfrlom intimat**’! tlint th* \ m r* pn pan d to rtconim nd tn 
thf King tfiat efu Dominion HighC ommi'-ionei-s -.houJrl un all ceremonial 
opfasion"* (oth* r than tho-ie whcnllnu-teisof the f town&om the n spec 
titf Dominions wfK pre-sentfrankimmefliatclj after &pcrf‘tari<'**of&tat» 
that Is, before all Cabinet Slmisteis in the United Krngdom i.xe*pt 
bffrftarjes of Mate and tho-e Mim-teis who already Iiati highir 
precfdfnn than .Sifretarifs of State It had been ascertained that if 
sufh a iveomrnendation were made to the King, Hi-s ilap-jtj would be 
gracioii'sly pleas’d to approtx it A-s wgards the po'.ition of the repie- 
eentati\f of a Dominion in relation to a Minister of the C'rown viaitms 
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th^* lujTt'tl Kingdom fioiii Ib/ii 'Domuiiou tlu' po*sition Motdd 

rcinaiii unaltered, that is lunuuilh a Mini-tei ot Ihc Crown fn>m n 
Dominion M'*iting tlio Unitid Kinstloiu wmilil Iv gixon pri'ci'ilenn* 
irnrruflintelx lx fore* tin* Jlitrli (.oniiiiisstimi>rcotu«.'mi'd 

11)0 1 C piTsentntix Cs of the I nitixl Kingilom at tho Confnvnoo o\- 
prc^«od tilt linpo that Hit Idijistx x go\nniuont«s in the Dummioiift 
would consitlor fiio tiuo'Nfum ol locoinmonthii); inpiix ali'iit puwdonco for 
anv High CommisMoiu i i]xji»>nittHl bx Hi-» JlujtMx « goxeiiunent m the 
United Kingdoin in a Doniinion 


6 Treaties 

The dominions, as have s(h*ii have long possessed the un- 
disputed contiol of tluMi cmii internal affaiii But one cannot 
draTv .an ah«oIutc hue Tatween wh.it ik domestic and what is 
foreign Jn 1 the pmx inee of Canad.i passed an act increas- 
ing the diitic*’ on jin{iotted goo«ls inelurbng those coming from 
the United Kuigdom This, of coui'^c, affected not only the 
people of Canada, but aho those of the Empire as a whole, as 
well as foioign countiic*^ In spite, bow-evei, of the strenuous 
opposition of < ( 1 t.ini Ih itish ni.nuifacturci k, the British govern- 
ment, aftoi a him jnotest flora tho Cnundinn ministry, consented 
to the imjiO'ition of th< t.iiiff ami the light of a solf-govonimg 
colony to detemnne the t.iiiff on both foreign and British goods 
was thciebs C'tabli-hf d Jn I ^">4 a leciprocal trade-treaty be- 
tween Canada, actuig as f>iiti'>h plenipotentiary, and the United 
States had aluvidy be » n (oncliidid, but this treaty was directly 
arranged b\ the gov c i nor general of ( ’anada and all interests were 
con-*id<red Tt how ever formed a pre cedent, and together with 
the act of Ih")*) laid foundation', for the prmciple of leavmg the 
silf-govf mins' r olonie*> fieeto nianaei tht ir own trade relations 

But this right of f ciiitrollimf thi irown eommereial relationship 
with the out-'ide wot Id had alwa\''lieen subject to an important 
^e^p^vatl(ln Ol uncU rstandin" t<»lonies had outgrown the 

condition in w huh each of the ni could be regarded na an isolated 
cornmiinitv Trade ramihr ations became too complicated not to 
be affected b\ anv single treatv An understanding arose that 
in anv commercial treatv in which a Bntannic state took part, 
the other Bntannic state-i not parties to the treaty, should al- 
wavs receive ec{iial treatment w ith anv other nation 75^0 foreign 
country was to recciv e more fav ourahle concessions than any of 
His MajCbtv s dominions might receive 

K k 
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the very first the British government regarded it essen- 
tial that any tariff concessions conceded by a dominion to a 
foreign country should be extended to the United Kingdom and 
to the rest of his majesty’s dommions When NeTirfoundland in 
1890 had made arrangements for a treaty with the United States 
TV hich TV ould have accorded preferential treatment to that pow ei 
the secretary of state for the colonies, m a dispatch of March 26, 
1892, informed the government of Canada, m reply to its protest 
that it might rest assured ‘that Her Majesty will not be advised 
to assent to any Newfoundland l^islation discriminating directh 
agamst the products of the Dommion ’ 

In 1894 the Colonial Conference held at Ottawa discussed the 
pnnciples which were to apply to commercial treaties The\ 
were defimtely laid down by the colomal secretary, Lord "Ripon, 
m a dispatch dated June 28, 1895 

‘Any agiccmcnt made must be an agiccment between Ht i MHJe^l\ 
and the sovereign of a foreign Htate, and it would be to Her ‘s 

govenunent {in the United Kingdom) that tlie foreign etati'H Mould 
apply in caao of any quostionH ariamg out of the agreement l‘o give 
the colonies power of negotiating treaties for themselves without 
reference to Her Majesty’s gov'emmont would be to give them an 
mtemationai status as ncpaiate and sovereign staten, und would be 
equivalent to breaking up the Empire mto a number of inilej^eudiiit 
states a result injurious to the colmucsi and to thv mother counti'j , onrl 
one that would be desired by neither partj TJic m*gotiations, tln.it fori , 
between Her Majesty anil the foreign soveiisgn must bi condutteil bv 
Her Majesty’s representative at the foreign couil, vvlio would keep Hi i 
Majesty’s government mfomieil of the pi-ogiess of the disouvsioii, und 
seek instructions from them as necessitv arose In order to give* dui 
help in the negotiations. Her Majrst> ’s jepn.siiitalive should, «s n luIi 
be assisted by a dclcg4ti\ appointed by the colonial gevunmeiit^ i itlu i 
as plempotentiary or ui a, bubonlinate cnjmcit^, as the eireumsfnni ( >> 
might ivquirc If, as a lohult of the ncgotiatioiiH, any aiinngi im nl^ 
were arrived ut, they would requiic approval by Her Mujestv ’s gov i in 
ment and by the colonial gov ornmisit, and also b> the colonial Irgislutnn 
if they involved legjslativcaction, before till lutihcution could take pi u< 
TliiH procedure has been m the post adoptud, and Hei MajuNty’s gov ei ii 
ment hod no doubt as to its piopnety, as securmg at onci the stiict 
observance of cxistmg mtemationai obligations, and the prcecrvafiini 
of the unity of the Empire ’ 

Since 1894 the domimons have moved onward m then com- 
mercial relations They now negotiate commercial treaties hy 
dealmg direct with the foreign country concerned The United 
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States deals duectly T,Mth Canada m conimei cial matters, and so 
does Portugal with Soutli Afiica, wliilo tho I'ceont tiade agree- 
ment between Geimanv and South Afiica was cntcied into 
without the intoi vent ion of the United Kingdom 
It IS true that in the i>ast the Bntish government has inti- 
mated that she would not agree to a. colony aakmg from foreign 
powers conces«?ions hostile to the interests of the other parts of 
the Empire^ Tf,thcrefoic a pi efeiencc were sought by or offered 
to a dommion in lesjioct of any article in w Inch a foreign country 
competed acrioiislv w ith other ^xiitions of the Empire, the British 
govcmnicnt would feel it to be a dut\ to use every effort to 
obtam an extension of the concession to the rest of the Empire 
But the undei standing to affoid all paitw of the Empire the 
benefit of favoured-iiationlieatmcnt has lioen carefully observed 
by the domimoiis m commoicial negotiations affecting the trade 
of the doinimons All eonct‘i«»ions made to foreign powcis have 
always been extended to all paits of the Empire 
Regarding the foiin and Mgnatiuc of treaties the Inter- 
Impeiial Relations 1-101)011 l*>i() stated 

‘Some troftliOM bcjjiu willi a h-*! o( the contracting coimtiics anil not 
with n list of lu del', of stat< '> In tho cast of In at los negot latcd nmlei tho 
auDpicos of the Loagtio of Nations adluuuct to tiu woiding of the 
Annex to the (’o^('U{^nl. foi tin pnriaive of dcsciibing the conti acting 
part} has led to the usi m th»’ |»ii amble of tla tinii Bi itish Empire” 
with on eminuiatiou ol the Doinmions uml India if parties to the 
Comentton, hut wilhtait aa\ muition of (heal JJiitam and Noithem 
Ireland uiul t h( CoIuiikniuuI Pioti>ctoioU.i» TIick* are onij nieludedby 
Mrtue of then bi.ingtOMmn>\ tla teim Biilish Empnp” Tliispino- 
tice, while S)Ugg(Nlitig that thi Di>inmi<m'> ami Imhaamnot onaiooting 
of L'quality with (jixnt Biitain us iiaiticijmnts m the tieatics in quc'stion, 
tendato obscuiitvniKl ini*<uiul< istaiidinu anil is gcn(*iullv unsatisfiictoiv 
‘Am a means of om icoinmg this ihilKiiltx it is Tecommciided that all 
Ireatiiw (othei Ihiin tigiciiiiiiiN ImIvkoii gincinincnts) whethci nego- 
liatid uiiild (111 aiisjuds of tin agut oi not aliould bo mode in the 
name of luada of stall's, and if tin tl(at^ is signed on behalf of any or 
all of tho gOMinmcnta of tlic Kropirc, the tieoty ahould bo mado in the 
name of the King as the symbol ot the bpecial relattomilnp betwoen the 
different piirta of the Empiie I he British units on behalf of which 
the treaty is signed should be grouped togetliei in tho followup order 
Great Britain and Noitlid-n Ireland anti all parts of the Biitibh Empire 

^ Soe Pailiainentan/ Papeia, 1910, house of comniDns, 129 
^ 0 g the Union of 8mith Africa-Gtiman Treaty, 1926, article 0 , sco note A 
at tho end of tins chnptci 
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whicli arc not bcparato members of the League, Canada, Australia, 
Newfoundland, New Zealand, South Africa, Iiiah Free State, India 
A specimen fonn of treaty as recommended is attached as an appendix 
to the Committee’s report 

'In the case of a treatj applying to only one port of tho Empire it 
sliould be stated to bo made by the King on behalf of that part The 
makmg of the treaty m the name of the King as tho symbol of the 
special rolationahip between the different parts of tlio Empiro will render 
superfluous the inclusion of any provision that its terms must not bu 
regarded as regulating mter se the rights and obligations of tho \aiious 
temtoncs on behalf of which it has boon aigncsl m the name of thi' King 
In this connexion it must be bome'm mind that tho question was dis- 
cus^icd at tho Arms Traffic Conference in 1925, and that the legal commit' 
tec of that Conference laid it down that the principle to which t he fore- 
going sentence gives expression underlies all mtomntional com c'ntioiis 
‘In the ease of some mtcmational agreements tho govomineuts of 
different parts of the Empire may be willing to apply bctwemi thorn 
selves some of the provisions as an administrativ u measure In this 
case they should state the extent to which, and the terms on which, 
such provisions are to apply Wlicro mtcmational agi'cements aro to be 
appUod between tho differ«it pM^ of the Empue, the form of a trcol> 
between heads of states should be a\oido<l 

’The plompotcntiaiies for tlie various Britihh units should have full 
powers, issued m each case by tho King on the nd\ loc of the govcrnnu'nt 
concerned, indicating and correspcmding to the poit of the Lnipiie for 
which they are to sign It will frequently be found con\eiii<'nt, particu- 
larly where there arc some jiartK of the Kmpii-e on which it is not 
contemplated that acti\-e obligations will bi* imposed, but whore the 
position of tho British subjects bolcmging to these parts will be affoi t(*d 
for such government to adviso the issue of full jiowers on thc>ir hohalf 
to the plenipotentiary appomtod to net on behalf of the* go\ eminent oi 
governments mainly concerned In other cast's p^o^ ision might lie made 
for accession by other parts of the Empire at a lattT date 

‘In tho cases where tlio names of countru*H luo njipcndetl to (ho 
signatures m a treaty, tlie differrait jjarts of the Ernpiro should bo 
designated m the same manner os is yiroposc'd m regard to tin* list of 
plenipotentiaries m the preamble to tho ticivt} Tho signatures of ( lio 
plcnipoti ntiaries of tho various paits of the Empire should be gioiiporl 
together in the samo order as ls proposotl above 

‘The signature of a treaty on behalf of a pait of the Empiro hlioukl 
co\(*r territories for which a mandate has been given to that part of the 
Empire, unless the contrary is stat<Kl at tho time of the signature 

Because legally the crown has the absolute power of con- 
cluding treaties, and has in the past always been advised by the 
British government, there has been no case known in which any 

* Inter fwperial Itelationa liepott,1926,])a.Tt'v{a) For tho spc( imcn form of 
treaty teferrod to, see note C at the oud ol this chapter 
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treaty proper litifl been made mthout the consent of the British, 
government Treaties made by the crown were bmdmg upon 
colomes whether such trealaes were ratified by tlie colomal 
parliaments or not Prior to 1882 all treaties concluded by 
the crown, xpho facto, applied to the colomes, unless they were 
specially excluded In lb82 a treaty was cntcied mto between 
the United Kmgdom and a country hardly as large as an insig- 
mficant South Afiican mngisteiial district, which contained the 
first ‘colonial clause , a clause permittmg the self-govemmg 
colonies to adhci-e to the treaty within a fixed period ^ The 
right of separate withdrawal from a treaty on the part of a 
colony first apixiai-cd in 1889 The sepaiatc adherence to and 
withdrawal from ticatics were at first considered possible only 
where a differentiation of treatment could be based upon 
a differentiation of locality The practice of consulting the 
colonies was not intioduced in political treaties of general or 
world-wide application not, mcUjcd, had the colomes put for- 
ward any foimal claim, up to the time of the Great War, to be 
given an option as to adheience in the case of general pohtical 
treaties Yet w here doimnion interests were directly affected in 
a regional ticaty, it had liecome a fixed rule that the domimon 
govei*nment conoeined should be consulted In the General 
Aibitration Tioatios w'lth the Umted States in 1908 and 1911 the 
Umted Kingdom cxpivbsly i esei ved the right to obtain the concur- 
rence of any dommion w hose mterrats w ci c ducctly affected by the 
treaty before any issue affectmg it was submitted to arbitration 

Batificdtion of a ti-catj', m the absence of special agiocment, 
IS concluded by icpiosentatives accicditcd for the purpose 
Ratification imy be witbheW ioi xanows leasons, as when, the 
constitution of a htdtc lequues a treaty concluded by pleni- 
potentiaries to be sanctioned b\ an elected or appointed body, 
such as the senate m the Umted Stales In such cases it is an 
implied condition of negotiation that an absolute light of 
rejecting a treaty is reserved to the body the sanction of which 
IS needed It is now the practice in South Africa to make an 
express reservation of the right of ratification either m the full 
powers given to the negotiatois or m tho treaty itself ® Batifica- 

^ Treaty with Montenegro, 1882 

’ Bee, for cxoinplu, the South Afiiui-Gcmmn Tiuity, 1928, m note A at the 
end of this cliapter 
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tlon^ are signed bv the person invested v, ith the supreme treaty- 
making iiowei (the King m the case of the Bntaimic states) 
Article 18 of the Covenant of the League of Nations provides 
that every tiraty or international engagement entered mto by 
any member of the League shall forthwith be registeied with 
the soorctaiiat of the League, and shall, as soon as possible, bo 
published by it No such treaty or international agreement is 
binding until so I'egistered But in other cases, os soon as latifica- 
tion is completed, the treaty comes mto definite opeiation 
Tn the case of the dominions, m(»t treaties come into effect on 
the passmg of legislation by the Dominion parhaments concerned 
For example, in 1857, France concluded a treaty with the I'nited 
Kingdom regardmg French fishery rights in Newfoundland The 
Newfoundland parliament dechned to pass legislation approving 
the treaty, and it therefore never came into force 

The Imperial Conference of 1923 laid down certain rules for 
the ratification of treaties which still hold good 
(a) Tho ratification of treaties impobing obligations on one* i>art of tlu* 
Empire is effcotod at the instance of tho go\ eniment of that pai t 
(6} The latiUcaiion of treaties jraposuig obligntionv on more' than 
one part of the Empire w olfected after consultation betwei n the 
govorumontiof tho>e|iait'.ottitoEmpn'eoonceint><l Itisfoi lach 
go\omm<‘nt to d('cid< whether paihanumtaiy approval oi legisln 
tion IS rccjuired bi'forc* desire for or concuiience in intihcolion is 
intiniateil by that gov I'mment 

Parhamentary approval may be signified by resohilioiw of 
both houses of parliament, or by a resolution of the elected 
house only ^ Many treaties require legislation to render them 
effectual , e g a commercial treaty involving tanff concessions 
would usually require an act of poxhament to bring tho taiiff 
concessions mto effect 

The Inter-Impcrial Kclations Rejiort, 1926, contain& the 
following provision regarding the coming mto foice of multi- 
lateral treaties 

*In general, treaties contain a ratification clause and n provision that 
the treaty will como into force on the deposit of a certain numbiT of 
ratifications The question has sometimes arisen in connexion with 
treaties negotiated under tho auspices of tho League whotlier foi tlu' 
purpose of making up tho numl»r of ratifications necessary to bring 
the trt'aty into force, ratifications on behalf of different parts of the 
Empiie which are separate members of tho League should be counted 
* Cf note 11 at tlie end of this chapter 
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*8 separate ratificatjonn In onloi to avoid any difficulty in future, it 
IS rocommonded tliat •wlien it !*« thouglit necessarj that a treaty should 
contain a clauAo of this chaiacter, it kIiouIcI take tlie foim of a provision, 
that the treaty Hhould come mio foice when it lias bien ratified on 
behalf of so manv sepamte membcis of the League We think that some 
comenient opportunity should bi* taken of explainmg to the othoi 
members of the League the cliange which it is desired to mako in the 
form of treaties and the leasons loi which they aie dcsireil Wo would 
aJso recommend tliat the \iuimis govemmi'nls of the Ernpiiu should 
make it an mstiuctiun to then rejui w ntuti\ is at international con« 
feiences to hi held in futiiro that they should use then best endeavours 
to Hicurr that effect is gi\in to the recommendations contained in tlio 
foregoing jiaragiaplis ’’ 

It had been contended by General Smnts that at the Peace Con- 
ference and the Waahington Conference the donmuons w ere re- 
presented by distinct delegations Sir John Salmond contended 
that therc as but a single £)mpuc delegation, and the Inter- 
Imperial Relations Report of 1926 seems to confirm this view * 

After the Great \^’ar the controversy over Chanak arose When 
the question was laiscd by the Biifcish government of preventing 
by force the Turks fiom crossing into Europe, the prune minister 
of Canada i cplied that the Canadian pai Lament must determme 
whether that country should take on active part m a war in 
which the I’nited Kingdom was involved Later, when the 
Treaty of Lausanne was concluded with Tuikoy , the King having 
signed foi the whole Empire, the Canadian government lecog- 
nized that it w as bound by the ti^ty but dcclai'ed that it was a 
bilateral treaty imjiosing active obligations on one part of the Em- 
pire only In 1923 C’anada claimed that hei representative alone 
should sign the ticaty Iwtween herHclf and the United States regu- 
lating the halibut fishei lea on the North Pacific coast The treaty 
was negotiated on behalf of C’auada by her representative, acting, 
with the full approval of the Bntish government, through the 
Bntish ambassadoi at W«ishington, and was signed by the Cana- 
dian representative alone under full pow era issued m the usual 
manner by the King on the ndvice of the British government * 

^ JiUer-Inij/erial EeUttioim Export Wib, part v (a) 

‘ See The Tunea, July 18, 1021 (hi Vugusb 10, 1034, Qoiieial Smuts stated 
that tlie South African plciupotoiituuies wero appointed by the King m his 
government of tho Union, and tlial tho appointment was countersigned by 
the Prune Munster of the Union — Hand Daxly Mail, Ai^ist 11, 1034 

* See Forexgn Affatra, vol v, pp 362 fi for a full discussion , and Keith, 
EeapontiMa OwanoMnt «n (As Domxntona, Snd ed , p 906 
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This practice ol higmng a trealvbvihe domimon repi'eaeiitati\ e 
alone unde? [^owei-^ issued on the advice of the King 6 Butish 
ministerB >vas followed in J924 in the oommeicial treats' iiego- 
tiatod bcivocn Canada and Beigiura 

Once sepaiatc diplomatic rc^prc^cntataon ■was conceded to one 
dominion it natuiailvliadtobeconet'dedto all the other domi- 
nions The Biitisb government sboued gi’cat hesitation maUo'vi- 
ing a dominion to sign a treaty alone even though the jiGTieisfor 
signing Buth tieatv were given on the advice of the Jhitish 
ministry but its attitude with regard tc> the ai>pomtmcnt ol 
ministers to foreign courts wan difiemit To hie htatemeiit ic- 
gardmg the a ppomtmeni of a Canachan mini>ftfc'i at W ushinsri on 
Ml BonarLaw stated IthasbeenagrcedthatHisMaje^lv oulhe 
advice of hiH (‘anadian nimi'«tei-, shall Hjijxunt a iiiiJU".u r-]i)euj- 
potentaary who shall take charge of Canadian alian-. at >\ .i-liinii- 
ton ’ The hole le^pon''JbJJJtvfor such an •i])j)Oiutiu(nt with 

the Canadian government Jt is tiue that m that instance tbc' 
Canadian socrctary of state chd not 2 >^i>'Onallv advise the Kin2, 
but had he been m England at the time thciv ih no doiiht tlj.ii 
he would have done so As jt hap]K‘ned the adxicc to the Knit 
was ])\ oider-m-council cabled to the secietan ol htatc f")i 1L(> 
colonies, -who acted and advised the Kmg 3 )melv as the ic])rc‘" 
faontative m this matte/ of the Canadian gosernment In ]^iJ4 
the JjiKh Fi'oe fiitate diijKunted a iiiimst^t to the I’lnted states 
Negotiations between the United States and C'anadi aic now 
conducted dnecth with the Canridifijj rejiiesontrttJie who in- 
forms the British aml)a*.hador m acf ojddiic'e w ith w ell-est^l )hhhed 
convention so thdt the lattei mav decide whether the raattci of 
negotiation mteiests other parU of the Empue If anothei 
oftheEmpneismvolved such j^rtmai JedveittotheC'anariian 
reprehentdtii e to protect its mteiests or to the Biitish anil lus- 
Bador or it ma\ negotiate directly h\ its own repi^eiitativc 

The niort coidial mteichan^e of news and inffumation exists 
♦ ^ 

between the British ambawador at AVabhington and the 
dominion representatives. 


7. Representation at International Conferences 

In connexion w ith representation at mtemational conferences, 
the Intel 'Imperial Belations Report of 19:26 stated 
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\\l aKo stuciiid in lhi licirt of Ihc xt-soliilinn'. of tit Impeiiol 
<*iifi3incc of 1<123 to -nliiili jifimux Itn*. alrti^d's lx>cai madi^ tin 
(jUf^Titii of tJiL TPintMnlitiru of tho diffti«nt puts of the* Finpwo a1 
iiitnii itiojiil coiiriTfntt". Till ronclusions "wc n ifliod Tnft\ In 

•■uiimiiJ lav'd a', follon-s 

] ^o dif&iuj1i n i-K \s n jiid-H Tt pi •^niitiim it fonfminris rtni 
Ttned OT imdii 1(> nspice-s of the L(i1|!xji * f Nat oils To tin ra"** 
of '^ucL <caiftiLOr s ill i uihIki*. t f tlio lx ijiin. in niMi tl mti if llicy 
aittudajt 7< pit -tint d -K pintth b\ <» piTitt dtli j-il/ons t it-niit OfttioM 
1-^ t Li-,ujc(l h\ ilu 1]^] lit 11 tm i»f T irvi’lilk 1 ( 1 ) (O of lln Tt •it\ Rt'solU' 
iini i.f 1<123 

2 A'.iiE'cird's ml mitui il ttnf.TfTici'^ -umiinniiNl liv rmti^<to\trr 
nitots nuiiilt (.fiimi t«.i 1 iiiT>lir ilittn i inLi IndtJovm snjtoiht rialiwv' 
of till 3 lit-- iititiiiii miM 111 T>iTt dtTRmi ni Hit ronii of inMtalion 
issutd li\ tlu ctmtiJiiii? joMTnmtot 

(o) 111 ctnfii iin>* tf 1 1 tliiiit il iliuicttT 11 i< n-iial lod al'WA>^ 
dt-i 7 il)U tliil t‘ d itiiiit thtI'n tf iht i^iopiip shoiikl (if the\ 
^I'li lo ]niTtnr*ii iK T i^itH ntvd ’^TOT'iti l\ b\ Mpinte dolrga 
tiou-* ind viluTt 11 tts-KiT\ tffoiiv ’‘hoiiUl be made to secure 
lOMt itioos u 1 It h itiH itiuTtP -uih r pit -*1111 ition ]X)s»iWt' 

((i) Coiifpitiict-s of u p^’lilit il iliiTitttTt lilt d bv Afotiigncoxemmeul 
iiiU't betcn'-idtrt Itnihi 'Ttiiiltirniuj-'t.uieo^ofeKirbuiJiiidua]! 
ca«e 

‘ 1 : I-* for cath jurf of ihi rni|Mt 10 dmdt wlitiJjor jJs jiaTtuuUp 
intctstsaii '■ti inM‘l\ d -ittnlK lininjitpinl 10 the attixe obbgA- 
tione.liktI\ to b imj <. '•tilTix un itsuHiuatri tt\ tbAl it di''“iri slo le.i\t^ 
the nccotiatioii ni tin hinds of thi Turt 1 1 pins of the Tailpipe more 
directh tomnnitl ind to atuiit thi ir^wlt 

‘If a troi niuvtiit th'ii to jiaitifnialt 111 tbi lomluMOti of a treitj , 
tilt nitthod h\ 1 ppt.'*mititn xtih be Mtutd is a matter to be 

ananptd -null tilt vihtr_ xviranents of tlu I'mpire m Iht light ofthe 
miitnTitn -wliuli lin-' b 11 rxtixvd 

II lien moil than om put tf fin Eiiiput tltMivs fo Ix' represented, 
lluii methods of npitsintafcaiaTt possibU 

( J B\ m«fln«ol o coinnMn phmpottntun 01 phnipotcntiitrit s tlio 
is«.iK of full ]»o\tMs lo \tl om should bt on. the adMOO of all piirts 
of tilt Emjiin piitKJj'iiJiJ^ 

(ii) 13x A singlt Biitish Ttiipni dihaatioii composed of st'|vtralt* 
upitsintaiiMs <i suth puts of tlu I rapim Ab arc TXtrtiiiivtOiig 
in tlic Conference Tins \tas tlw foim ot loproscntution employed 
at the Wflshmgton Disaini'misnt touitiiuce of 1921. 

(nij Bj «»qidiati delegHiiows jepioswitmc oieh port of the Pmpiro 
paiticipatmg in flu lotifiitiice 11 . as n result of consultation, 
this fluid method is desiud lui chort uuisfc bi* ubuie to enbuw 
that the foim ol niMtaliou ftom the conxenmg goMnimiut uill 
make this metlioil of jepi* scnlotion possible 
Ceitain non tcehmeal ticaticsbliould, fiom Ihoii nature, be concluded 
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111 a fonn wlijch ill remler thczn bmdmgupon all ports of tho Empiic, and 
for thwpuiimso should borotiliedwithtlie concum*noe of oil the go\em 
mentis It IS for each government to decide what extent its concurrence 
m the ratification will be facilitated by its participation m the conclusion 
of the treaty, os, for instance, by tlie appointment of a common plenipo- 
tontiar^ Anj qui*stion as to whether the nature of the tivaty is such 
tlint Its latification should bo concurred m by all parts of the Empire 
IS a matter for discussion and agreement between the govcniments 

In this division of the subject it has been necessary to confine 
our attention to general principles and to common conventions 
which carry with them some kind of formal agreement w ithm 
the Bntish Commonwealth Th^ principles and conventions 
command respect m the Umon of South A:&ica where, how evci , 
occasions have not arisen to provide numerous illustiations of 
their workings There is, however, no reason to bchevo that 
they cannot be apphed without friction and with the generous 
cO'Operation of the Umon They imply a spirit of co-opciation 
which need never be wanting if goodwill and statesmanship ai c 
f orthcommg in tho future as in past 

8. A Commonwealth Tribunal for the Solution of 
Inter •Commonwealth Disputes 

The Imperial Conference Report, 1930, dealt with this niattei 
m the following manner 

'The Report of the Conference on fhc Operation of Dominion Lc gisla 
tion contains tho following paragraph {paragrapli 126) 

“We felt that our woik would not be coin]>Icti! unh'ss we gave aomi' 
consideration to tlie question of the cstubhslimcnt of a tribunal as 
a means of detomunmg differences and disputi’w between mcmbt*rs 
ofthe British Commonwealth W« wercunprcsHeclwiththoarivantiigi s 
which might accrue from tho establishment of such a tribunal It >\as 
clearly impossible in the tune at our dispoHal to do more than collate 
various auggestions with regard first to the constitution of such a 
tribunal, and secondly, to the jurisdictinn winch jt miglit oxeicisi' 
With regard to the former, tho prevailing viiw was that any siiiJi 
tribunal should take the form of an ad hot. body sclc'ctcd from Ktiindnig 
panels nominated by the sev^al members of the British Common 
wealth With regard to the latter, there was general agreement that 
the jurisdiction should be lunitcd to justiciable issues arising between 
governments We recommend that tbc wiiole subject should bo furtliei 
examined by all the govommeat'4 ” 

'This matter was exammed by the Conference and they found them- 
selves able to make certam definite recommendations with regard to il 

* Inter^lmpenal Selahona Report, 194G, part v (6) 
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‘Some machinery for the Kolutioii of diApiitos which ma> arii^e between 
tho members of the British Commonwcallli is dcsciruble Different 
methods for providing this maclimery worn exploi'ed oml it was agi'ced, 
m order to avoid too much iigidity, not to recommend tlie constitution 
of a permanent court, hut to scH*k u solution along tho line of ad hoc 
arbitration procesiding^ 'J’lic C'onfcimct' tliouglit tliat this method 
might be more fruitful than an^ othci m securing the confidence of the 
Commonwealth 

‘The next yui'stion consitUusl was wlietheT aibitiation proceedings 
should be \oluntary or ubhgutoi^, m the sense that one party would 
be under obligation to '•ubmii tla^ieto if the other party wished it In 
the absence of general const nl to on obhgatoiy system it was decided to 
recommend tho adoption of a \ oluntary hj atom 

'It was agrei d that il u as tul\ isablc to go fin ther, and to make lecom- 
mondations as to the com]xHmco and the composition of an arbitial 
tribunal in order to facilitate ronoit to it, by providing for machinery 
whereby a tribunal could, tn au> gi\en case, be brought into existence 

‘Aa to tho competence of the faibunal, no doubt waa entertained that 
thiB should bo limited to diffen^ncos between goNcmmenta The Con- 
foronce was also of opinion that the differences should only be such as 
are justiciable 

‘As to tho composition of the tribunal it was agreed 

(1) The Tribunal hliall be conatilut«xi acf /loe ui the case of each dispute 
to be settled 

(2) There hhall bo (i\ e mcmtx'rs, one being the Chairman , neither the 
Chairman nor the metnlx'rs of the Tribunal shall be drawn from 
outside th( British Cuinmonwealth of Nations 

(3) Tho meinbeis, othci than tho Cliairman, ahall be selected as 
followH 

(а) One hy each pait> to the (Impute fiom States Membeis of the 
CommonwcnltJi oth(»r limn the partus to the dispute, being 
persons who hold or ]m\e hold higli judicial office or ore 
distinguishiHl juiiMs luui whose namiw will rarry weight 
throughout the C'oimnonwialth 

(б) Onobj (HiehiMul\ fotlu dispute fioin any part of the Common- 
w(>alth, with complite fifccdom of choice 

(4) Tlic meunberK so chosen by (>ach port} shall select another 
poison us Choirmau of thr Tribunal as to whom they shall have 
complete fitHJcloni of choi<?( 

(5) If the parties to the dilute so desire, the Tribunal shall be assisted 
by the admission as assessors of persons with special knowledge and 
cxpenoncc in legard to tlio case to be brought before tho Tribunal 

Tt was thought that the expeosu^ of the tribunal itsolf m any given 
cose should be bomo equally b> tiu parties, but tliat each party sliould 
bear tho expense of presenting its own case 

‘It was foil tliat di'tailh ns to winch agreemc'nt might be neoessory 
might bo left for aii'angement by the governments (xincemed ’ 



608 THJ2 EXTERNAL RELATIONS OF THE XJNION 

It ih difiicult to amve at any definite opinion on these iccom- 
mondations in the Union of South Afnca, as there has been little 
if any discussion of the propc^als It would seem, hoT\ever, 
that they do not create anything like a judicial procedure 
Doubtless, as far as one can learn, they were the product of 
compiomises It is, however, suggested that they do not 
represent any real solution of the problem concerned Without 
going into detail, it is obvious that an ad hoc tribunal is least 
likel^' to establish rules of law, because it partakes too much of 
a system of arbitration m which the chairman perhajis alone 
brings to the issues mvolved anythmg like a judicial mind Wo 
can only speak theoretically with no experience to guide us , but 
the recommendations as a w hole do not inspire confidence They 
certainly do not envisage a court and. judicial methods as these 
are commonly conceived If that be so, they are of little inipoi t, 
as naturally in anj' intor-common wealth dispute aibxtration 
would be sought The problem yet lemams as to the leal 
judicial solution of such disputes, governed by judicial method'f, 
obligation to proceed, and respect for the ooui t If it is to lemani 
the rule that inter-commonwealth disputes are not to go to the 
Permanent Court of International Justice, then it would seem 
that ordinary arbitration must govern them, as thcio scorns at 
present httle hkehhood that an mter-coniinonvcalth couit mil 
emerge for such pui poses ^ 


NOTE A 

Formal Portions of Treaty of Cmnmerce and Navigation, 
between the Unton of iSovih Afnca and the German Eeich 

His Maji'sty tlio King of the Unitwl Kingdom of Llreat Biituiii, 
Ireland, nud the Hiititli Dominions be^oud the Rods, Empeior of IikIm. 
for and on bnlialf of the Union of South Afiiuv, iind the Piesidunt ol 
the German Reich, being desirous of further f.ieilitating and r\t(‘nflu]g 
the eommiTcial relations nlready existing l>i‘tM«‘n the Union of Koiith 
Africa and Uic German Hmch, bwvo resolved to conclude a treaty ol 
commerce and navigation, for that puipo&e and to that end, and have 
appomted thiir plenipotentiaries, that is to say 

His Maj e&ty the King of the United Kingdom of Groat Britam, Imland , 
and the British Dominions beyond tho Seas, Emperor of India 

^ Compare, hou'ovcr, on this subjoef, Sritah CommmiweaUh BelaUon 9, Fio- 
ceedtngir of tJit first c<m/erence at Toionlo, 11-21 Sepltmber, 103i, (IM 

Tojnbec, Osfozd, 1034) 
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Tli«=* HononTnhlt* Fn><lm< k Wiiliatn Bt'jPTH, K P , TVT T« A , n AFomhw 
of tlio Excciiti\c Council and Mini-itcr of Mines and Industries for 
the Union of South Africa 

The Prc'^ident of the (Serman Reich Hen Otto Somo-n, Minwterialiat 
in the German Miiiisti\ of Finance, 

Who, hoNing satisfied theinseKes as to their respective full powers, 
ha\ e ngrotxl as follnv h 


Articlo 26 

The present treaty , after lui\ mg been opproved by the competent 
legislate e authoiitics of (he eonlracling paities, shall be ratified and 
the ratifications Hlmll be exchanged m IBcrhn ns soon as possible It shall 
come mto foice on tlu dti) of the exeluingc of ratifications and shall be 
bmding foi two jeiiis fiotn that date This treaty shall thereafter 
remain m furet uiifil (he ex|)iitition of six months from the date on 
which ciihei of (lit < onliiu ting ^mitu's shall hu\e denounced it 

In witmss i^lu'ieof the K'^ihiIim plenipotcntionee have signed the 
present ticnf > and lm\ •* nfiiv d Ihetelo then seals 

Done at Pii'toiuv in dupiKiite in Knglihh, Afiikaans, and German 
texts, the Kt of .S( pli iuIk'i, 1»2s 

{Signed) F W’ BsyriKB 

(iSii^ned) 0 Sabkow 


NOTE B 
BILL 

To provide for the approval by both Houses of Parliament of 
treaties and International agreements 

Be it exacttd by th<' Kings Ah>s( Rxeellcnt Majesty, the Senate and 
House of AsM'mbly of (he Uuiou of South Africa, as follows 

Approial of both ilausts of Pailianunt required %n respect of 
treatxes nnd lutunuUonnl oqreements 
1 (I) No treaty nr iiitinmtioimr ngn<*ment entered into between 
the Union and any otlur Khdi '.hull Ik ratified imless both Houses of 
Pailiiimcnt ha\( , b> irNoUdiun. .ipjuo\(<l of thu sumo 

( 2 ) {a) If tilt Houm of Asxf inhK jmsm s a h •solution approving of any 
treatv or inteinationiil agKdiKiit mid if (ho iSenate rejects or fads to 
jiuub it and if the lJuu-rf of Assi iiibl> in ihr next session again passes 
siicli resolution and the Siviati rejr ets or fails to pass it, tho Governor* 
Gencial may during that sc '>sioii coimne a joint sitting of the members 
of the Senate and the f I oust of AsKcmbly Provuled, that if tho Senate 
Khali reject or fail to puss any Inudy or international agnssmixit dealmg 
with the taxation of tho Union, Mich joint Kitting may be convened 
during the same scsnion in which (Ik Senate ho rejects or fads to pass 
such treaty or international agiecinent 

(&) If the resolution is pasaed l>y u majoiity of the members present 
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at such joint sitting it shall be taken to have been duly passed by both 
Houses of Parliament 

Short tide 

2 This Act may be cited as the Treaties Act, 1930. 

The bill « as not proceeded as the government of tho day ^ ere of 
opmion that it was sufficient approval of a treaty if tho house of assembly 
only passed a resohition approving of it 

NOTE C 

Specimen form of Treaty approved by Inter-Imperial 
Rdationa Report, 192f) 

The President of the Umted States of America, Hib Majesty the King 
of the Belgian's, His Majesty tho Kmg (here tnaert His Majesty's fuU 
h<2e), Hia Majesty the King of Bulgaria, Ac , &c , 

Desiring 

Have resolved to conclude a treaty for that purpose and to that end 
haw appomted ah their Plenipotentiaries. 

His Majesty tho King {title as above) 
for Great Britain and Northern Ireland and all parts of the 
British Empire which are not separate members of the 


League (of Nations), A B 

for the Dominion of Canada, CD 

for the Commonwealth of Australia, EF 

for the Dominion of New Zealand, GH 

for the Umon of South Africa, IJ 

for the Irish Free State, KL 

for India, MN 


who, having communicated their full powers, foimd in good and due 
form, have agreed as follow 


In faith whereof tlie above-named Plenipotentiaries have signed the 
present treaty 

AB CD EF GH U KL MN 


(or, if the temtory for which each Plempotentiary signs is to be 
specified 


(for Great Britain, Ac ) AB 

(for Canada) CD 

(for Australia) EF 

(for New Zealand) GH 

(for South Africa) U 

(for the Irish Free State) tCT» 

(for India) MN 
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THE MANDATED TERRITOBY OP 
aOUTHAYEST AFRICA 

1. The Nature of the Mandate 
When the Gi*eat War came to an end it was not possible, on 
account of the pi’cvailing public feeling and the many state* 
ments as to a peace of justice, to cairy out an open policy of 
annexation as established by uar-timc aTrangements The 
mandatoiy system was thus invoked as a new contrivance for 
ordmaiy annexation 

With such a basis constituting mandates, a mandatory power 
must necessarily have complete sovereignty over a mandated 
territory As fai as legislation is concerned the relationship of 
South-West Africa to the Union w one of complete subordina- 
tion ^ The South African courts have held that m consequence 
of the intimate relations existing in law between the Union and 
South-West Africa liy virtue of tiic mandate, a conviction m the 
high court of South-W'est Afiica in respect of a matter which 
is also a crime in the X'^nion, cannot he disregaided by the other 
South African courts, an<i such a conviction cannot be treated 
as a foreign judgment ^ Fn 1919, the Union parliament gave 
the governor-general full jiouei to make appomtments, establish 
offices, and issue jiroclamations repealing, altermg, or amending 
the lav H 111 force in Soiith-\\ cst Africa * The territory of South- 
West Africa V as therebj placwl in the first stage of government, 
namely , under the tomiilcte control of an external power, and 
its form of govcrninent doselj icsembled that of crown colony 
government In 192.>, the leintoiy was granted a constitution, 
which was a compiomiHc between the constitution of the senate 
of the Umon and of the pioMiuuU councils * The members of 
the legislative asscnilily, consisting of six members appointed by 
the admmistrator and twcNe rbrccily chosen by the electorate, 

^ See tlic Vnion XntimuiljfiriijirJ irt, 1027, 'nhirh iDLludcs South-Weet 
Africa a portion of tlu Uincm 

® Cape Lav Soriefy \ tau AnrtU, | injb] C P D 112 

* Ircuty of Peure uiid tSoiitli Hist Ifrwa jramiato Act, Nci 40 of 1910 

* Soulh-West Vfrica Cuiistitulwm Ai t, No 42 of 1923 
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must take thr oath of allegiance to the Kmg as holding on 
behalf of the government ot the TTmon the mandate for the 
temtorj’ of South-West Africa The Umon parliament retam> 
its full to make laws for the territory at» an intejral 

portion of the Umon - The appellate cIm‘*ion of the '.uprf^ine 
court of South Africa is the coart of appeal from the high court 
of South-West Africa in the same eircum-'tance*! and subject to 
the same conditions as it is the court of apjieal from a provincial 
dii'ision of the suineme court of South Africa ® The I’hion con- 
sideib itself the i»overe%n of the territory of ^outh-^^ e^t Afc^ca 
and looks on the temtoiy* itself a** an integral portion of the Union 

By Article 119 of the Treaty of Ver^ille-^ f^eimany renounced 
m favour of the Prmcipal Alhed and A'^'ociated — th it 

IS m favour of the Umted States, the Bnti-h Empire TVance 
Italy, and Japan — all rights and title<i ovi r her oveisea po*«-cs- 
sions. m order that all necessary might he taken foi tli< ir 
adnunistration on a mandatory the general pimcipks ♦.£ 
which were enumerated by Article 22 of the Covenant of tin 
League of Xations 

Article 22 lavs doun certain jinnciple'i ajiphcahle to teni- 
torie'* inhabited by people'i not as \ct able to stand by them 
selves, uho ha\-o ceased to lie undei the >ovei‘eientv of the 
states uhich formerly go%'emeil them Their uell-being and 
deM?lopinCTit uere to form a «dcre<i tni-t of cmbration Practi- 
cal effect IS given to the*^ prmeipks by eiitni'-tme the tiitelai.e 
of such people^ to advanced nation> "rIio are m a po'^ition t«j 
undertake the responsibility such tut^hiue to bp exercised h\ 
them as mandatories on behalf of the league There are terri- 
tories , Article 22 provifle- sneh a-» S(»iith-Wot Afiica 
which owing to the vparseneii^ of their poyiulation or then 
geographical contiguity to the ten ite»i v nf the mandatoi \ and 
other circumstances can be lie^t .iduuni'-tered under the lav-, 
of the mandator} as integral portiom of it^i territory subject 
to the bofeguards above mentioned The safeguarebi referred 
to relate to the prohibition of the slave trade, the traffic in arms 
and liquor and the traimng of nstivcb for other than defen<iive 
ami public purposes. The degree of authonty. control or ad- 

* Sourh-tVe^t Afnr« Conftitutioa Act, Xo 4- J0- >, jscction -0 

- Ibid liccttoo 44 and Act Xo 4SI of 1U10 

* SK-tion ,1 of Act Xo 13 of 1920 8evB<zv O/fin A D , September 1931 
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ministration to be exercised bv the mandatorv is to be defined 
by the council, and tlic in(mdatoi> is to maJse «nn annual rciioil; 
to the council in reference to the temtor\ coniinittcd to its 
charge', which report is to Ih> c'xanimed by a permanent coin- 
miasion constituted to advise the cotuicil on all matters relating 
to the observance of the mandate 

The mandate for South-West Afnea is as foUoTvs 

THE MAtOJATE FOR SOUTHA\'EST AFRICA 

The Council of tlie bcnpiio of Nations, 

Wkehzas hv -Vrliclt 11*1 of the Treflt\ of Peace with Germajiy, 
Bigncjcl at Vtr'.ailh’s on 29th June, 1919, Germany renounced in favour 
of the Principal Allied and AN<ociat4*d Powers all her rights over her 
oversea poHse-.-^ion-* including tliciem German South-West Afnea, and 

Whfreaij the Prin< ipul Allied anti AsKociatwl Powers agreed that, in 
accordance witli Art icl< 22 Part T (Cox enont of the League of Nations) 
of the said Ti eat> , a .^^(lndtti( -Nhotild be confi'm'd upon His Bntannic 
Majesty to be oxercisd on liw bilialf b\ the Goxemmont of the Union 
of South Africa to ndminwti r thi Tt mtory ofomnentioned and have 
proposed that the 3Ion<lat<* 'iliould lie formulated m the followmg terms , 
and 

Whereas His Britannic ■Nfaje^tv, for and on behalf of the Govern- 
ment of tho Union of Mouth Africa lias agreed to accept the Mandate 
in respect of the as id territorv niid has undertaken to exerciso it on 
behalf of th<' Lcogiie of Notions m accordance with the following 
provisions, and 

Wkebeas, b\ th> afordnentioneil Article 22, paragaph 8, it is pro- 
vided that till (hgr(*f of nuilioiitv, control, oi admimstiation to be 
exercised bj thi MnndiUoix, not linxing been previously agreed upon 
by the members of tin Ltagu* , -.hall be cxiilicitly ilefined by tho Council 
of the League of Natioii>, 

Confirming the **aid Miuidate, dc fmoa its terms os follows 

Aiticle 1 

The temtor} over which a Mdudnle is confi'rred upon His Britannic 
2tlajrst\ for anrl on beiialf of thi <>ovrmincnt of the Union of South 
Africa (htrcinaftiT calinl tiu Monrbitoii ) comprises tbo territoiy which 
formerly conatitutod tJic (Itnnan Protectorate of South-West Africa 

Article 2 

The Mandatory shall hax e full powri of administration and legislation 
over the tcrntoiy' subject to th> prenent Mandate as an integral porticm 
of the Umon of South Africa, and raaj apply the laws of the Union of 
South Afnea to the territory, subject to such local modifications as 
circumstances may require 

The Mandatory shall promote to the utmost tho material wd moral 

III 
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well being and the social progress of the inhabitants of the territory , 
subject to the present Mandate 

Aiiiole S 

The Mandatory wbull see that the slave trade is prohibited, and that no 
forced labour is permitted, except for essential public works and services, 
and then only for adequate remuneration 

The IVIandatory shall also see that the traffic m arms and ammunition 
IS controlled in accordance with prmciples analogous to those laid down 
in the Convention relating to the control of the arms traffic, f.igncd on 
10th Soptember, 1019, or m any ccmvention amending the same 

The supply of mtoxicatmg spirits and beverages to tho nativcK iliall 
bo prohibited 

Article 4 

The mihtary training of the natives, otherwise than foi purposes of 
mtomal police and the local defence of the territory, sliall bo prohibited 
Furthennare, no military or naval bases sliall bo establislicd oi fortilica 
tions erected m the temtoiy 

Article 5 

Subject to the proviaons of any local law for tho maintononce of 
public order and public morals the Mandatory shall cnsmx> in tho 
temtory iieedom of conscience and tho free oxerctso ot all forms of 
worship, and shall allow all missionarxee, nationals of any state, moinbors 
of the League of Nations, to enter mto, travel, and reside in tho tomtor^ 
for the puixxise of prosecutmg their calling 

Arti^e 6 

The Mandatory shall make to the Council of tho League of Nations an 
annual report to tho satisfaction of the Council, containing full informa- 
tion with regard to the temtory, and indicating the measurrs token tu 
carry out the obligations assumed under Articles 2, 3, 4, and 5 

Article 7 

Tho coasent of tho Council of tho I<cague of Nations is required, for 
any modifications of the terras of the present Mandate 

The Mandatory agrees that, if any dilute whatever bhoultl niiho 
between the Mandatory and ano^cr Member of the League of Nations 
Tolatmg to the interpretation of the application of the provisions uf 
the Mandate, such dispute, if it cannot be settli'd by negotiation, shall 
be submitted to the Permanent Court of Litemational Justice, pi-ovidod 
for by Article 14 of the Covenant of the Lc^ue of Nations 

The present Declaration shall be deposited in tho archives of the 
League of Nations Certified copies shall be forwarded by tho Secretary- 
General of the League of Nations to all Powers Signatories of the Treaty 
of Peace with Germany 

Made at Genova, the 17th day of December, 1820 
The introduction of a syetom of mandates by the League of 
Nations is not quite a now notion There is, for instance, the 
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case of the Belgian Congo and the practice of granting corpor- 
ate bodies a charter, conferring on them authority to govern and 
administer certam territories in Asia, Africa, or elsewhere, is 
well known There are, no doubt, important differences between 
protectorates and colonics between both of these and a territory 
mandated by the Council of t^c League But between all there 
IB this essential agreement the grant or charter to the corporate 
body, the commission to the go^mor, like the mandate, is but 
a written instrument conferring authority to execute powers of 
government and admmi&tration in the territory to which it 
relates , and it carries with it and creates rights and obligations 

When, by the Treaty of Versailles, Germany renounced all 
right to the territory known as South-West A^ca, German 
sovereignty disaiipeared from that territory Some other sove- 
reignty must have replaced the German sovereignty This 
sovereignty could be only the allied and associated powers of 
the treaty of Versailles, or the League of Nations, or tiie Umon 
of South Africa 

The allied and aasooiated powers do not constitute a state or 
a sovereign power They are merely eortain sovereign states 
iKhioh have mutually agreed to i^oguize certam pohtical oondi> 
tions created by the Treaty of Versailles 

Nor 18 the League of Nations a state , but it nevertheless has 
a per 6 cna and rights and duties Whe^er these rights include 
allegiance and the right of sovereignty need not be considered, 
because, so far as the government of the mandated temtory of 
South-West Afnca is concerned, the League can neither prescribe 
nor dictate to the mandatory m regard to the framing, makmg, 
and repealing of the laws which are to apply to the temtory 
It cannot give duectiona to the mandatory m respect of the 
establishment of judicial tiibunals and the administration of 
justice, nor m respect of the appointment of officials, the raising 
and spending of revenue, and the like Subject therefore, to the 
restnctions imposed, the mandatory has full ri^t and power 
over the mandated territory 

The term * mandatory power' may seem to imply that the 
mandatory acts as the agent of the alhed and associated powers 
or of the League of Nations, but neither by the Treaty of 
Versailles nor by the mandate of the League of Nations has the 
Umon of South Africa been appointed as a mere agent The alhed 
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and a^wnnated powers, through the League of Nations, have, by 
treaty between themselves, entrusted the complete government 
of South-West Africa to His Bnt^mc Majesty through the U nion 
of South Africa The Umon of South Afnca determines by what 
law a South-West Afnca is to be governed and how these laws are 
to be enforced Once havmg elected to hand over South-West 
Africa to the Umon, the League of Nations has no power to 
dictate how that territory is to be governed The fact that the 
mandatory is required to report to the League what its political 
actions are m the mandated territory, makes no difference It 
IS a treaty obligation, which does not negative the Union’s rights 
and powers The full power of legislation and administiation 
over the territory is therefore vested m the Union of South 
Afnca and there is no other power which can enforce law there 
Even the United Kingdom stands in the same relation to the 
Union m tbia matter as any oth^ power, for she was one of the 
powers that agreed that the Umonshall be the mandatoiy pow cr 
The Union, therefore, has sovereign power over the territory, 
and it has power to make laws and enforce them over the w hole 
sphere of government * This is the official view' taken by the 
government of the Umon, thou^ it rocogni/es that it must 
administer the territory in the spmt in which the mandate was 
granted and endeavour by its admimbtiation to retain the con- 
fidence of the Council of the League of Nations 

The admimstration of the mandate is a function of the Union 
prime minister’s department, and all official communication'? 
between the Umon and South-West Afnca go thiough that 
department to the administrator 

2 The Constitution of South-West Africa 

(1) feature of the Constitution Under Umon Act No 49 of 
1919, the exercise of the mandate was vested m the governoi- 

^ Bex \ Chiislian, [1924] AD 101 Tho \iow slated in the text la not 
taken by E van Maianen Helxner in Tht Mandalex SyaUm (London, 1020), 
Chapter lu, but that author ignores (Jhnatvm’a Can on which the text is based, 
and on that case alao does the UnKm govenunont take ite stand regarding the 
question of sovoreignty over the numdated territory See also N Bentwich, 
The Mandates System (London, 1930), p 126, Gey van Pittius, Nahonahty 
withm the Bntush Commonvxalth of Nations (Loncion, 1030), pp 160 ft Tho 
Union, however, has modified its claim in somo degree to moot League cnlit imii 
See Koxih’B ConshttUional Law of the British DommtonSipp 370£f,462£f Sen 
Bex \ Qffen, A D September, 1034 
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genoial of the Union, who, by Union Pioclamation No 1 of 1921, 
delegated his powers to the administrator appointed by the 
Union government In 1025, by Act No 42 of the Umon parlia- 
ment, a coiuatitution was granted to South-West Afnca Under 
this constitution the tenjtory received on executive committee 
similar to the executive committee of a provmce of the Union, 
an advisor}' council, consisting of the administrator, the four 
members of the executive committee (who are elected by the 
legislative assembly) and three appomted members, and a legis- 
lative assembly, one-third of the members of which is appointed 
by the aUminietiatoi 

It must be carcfull}' noted that the constitution does not 
provide a two-chambei legislature The advisory council is not 
a legislative body , it merely odvif^s the admmistrator, and has 
no executive functions or ixiwers The legislature is the legis- 
lative assembly and the administiatoi 

Where the asscmblv dittci s from tbe provincial councils of the 
Union IS that the hittei have been granted specific and positive 
powem, wheicas the <issembly of South-West Afnca has been 
granted power to make laws for the temtory ‘subject to the 
restrictions, rciservations and exceptions contmed in this Act* 
The rostnciions aic to be found m sections 26 and 27 of the act, 
and arc dealt with hci’eaftei The Umon porhament has full 
power of legislation ovci South-West Afnca, and subject to the 
enactments of the Union parbament, the govemor-geneial has 
the powoi of legislating for the torntory by proclamation, and, 
lu that mannci, may ovciiide and nullify all the legislation of 
the teriitoiy’s legislative obscnibly and administiator ^ 

( 2 )- £xecuttve Commtttee This body consists of five members, 
one of whom is the administiatoi (who, also, is chairman) The 
remaining four peroous arc to be chosen by the assembly from 
among its own meml)ei'> oi otherwise at its first meeting after 
any geiiernl election The election of members, whenever such 
an election is contested, is held according to the pnnoiple of 
proportional representation, each voter having one transferable 
vote All members other than the administrator hold office for 

^ Act No 49 of 1010, Boction 44 of Act No 42 of 1925 

* The rest of this chapter is based on the South West Africa Constitution 
Act, No 42 of 1925, and Chapter XXYH of tlie OJtetal Year Book qf the 
Umon 
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the duration of the assembly and un^l their successors arc 
chosen The administrator m executive committee carries on 
the admmistiation of those matters in respect of which it is 
competent for the assembly to make ordmances All matters 
are determined by a majority of votes of the members present, 
and in cose of equahty the administrator has a casting vote. 
Thine members of the committee (of whom the administiator 
or the person appomted by the governor-general to act as 
admmistxator or to be the deputy -admmistrator is one) constitute 
a quorum at any meeting of the committee The remuneration 
of the members of the committee, other than the admiiUb- 
trator, is determined by the govemor-general-in-council The 
Constitution Act, as amended by Act No. 38 of 1931, provides 
for the vacation of their seats by ordinary members of the 
executive If a member ceases to be quahhed for election to the 
assembly, or resigns, or if, being a member of the assembly when 
chosen for the executive committee, he vacates his seat in the 
assembly, or if he is absent from four consecutive meetings 
of the executive without the admmistratoi ’s consent, or if he 
vacates bie seat on the advisory council, he ceases to bo a 
member of the executive 

(3) Adtdsory Council This body consibts of eight mcmbcis, 
namely, the administrator (who is chairman), the other membezs 
of the executive committee, and three members ap]x>intod by 
the administrator, subject to tlm approval of the governor- 
general One member so apjiomted by the administratoi must 
be an official selected mainly on the ground of his thorough 
acquaintance, by reason of his official experience or otherwi*.e 
with the reasonable wants and wishes of the non-European lace-s 
in the temtoiy ^ 

The council meets at such times and places as may from tune 
to time be determined by the administrator, and four mombciH 
form a quorum The duties and functions of the council are tu 
advise the administrator m regard to (a) those matteiu in 
respect of which the assembly is not competent to make ordi- 
nances, includmg matters of ^neral policy and admmiatiation 
apart from routme matters of admmistration , (6) his assent to 
an ordinance passed by the assembly or its reservation for the 
signification of the pleasure of the governor-general , and (c) any 
^ CC aectioa 24 of the South Africa. Act 
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othoi mattoi upon uhicli rt*». advite mar be i^inie=li(td Ibir tliti* 
a.dnmu'^trdtw Momhri'i» of the touneti hohl Iheiur seatb 
for tho duration of the a&semWv- ami tointtmijie H»> Bwotliil tlwir 
seats untiiartri a j;em'iat election of the a*«4'niihflya tjew'^wiumniLiiG 
cun be constituted Every member of the iwuueiL ext-ejjit the 
admimstiatoi, iecei\eh hikIi remuueiation a$; the goTeniiar> 
gi*neral pivseidicH 

(4) Legislative Assembly. Tlie u$:$embl\ consists of e%bteea 
members, twelve of u liom are eleetwl b\ the \oteis. of the terri- 
tory and M\ appointed h\ the .nlnmnstmtor, subject to the 
approval of the govonioi-geneial The duration of the assembly 
IS three years from the date of it^s fiist mectmg after each gjen^^l 
election 

Any person who in for the time hemg eni oiled as a voter and 
who IS not subject to the <iis((uahfk‘ations piescnbed by the act, 
IS eligible fo) election ot tor appomtment as u nommated 
inumbor A person ib disqualified who (rr) has at aiiv time been 
convicted of a ci imo oi oftenoe toi which he has been sentenced 
to death 01 to impnsoiimont without the option of a hue imlesa 
ho has received a grant of amnestv oi a free partlon, oi miles) 
the imprisonment ha^ expired at least five veais befoi'e the ilate 
of nommaiion or election (6) is an mirehabihtated mbolvent ; 
(c) has been doclnied bv a oompclcnt court to be of uiiKiund 
mind, (d) holds any office of iiiofil under the adiuimstialion of 
the territory or of the government of the Union (c) cctises for 
any other reason to bo qualified to be eiiiolled at- a voter 

There must be a seauion of the aeweinbly at M'lndhook at least 
once in cveiy financial year, thcmtcii.il betiu'en tliehihl sittuig 
in one besBion and the fiist sitting lu the next sess«ion being not 
inoio than tw cive mouths Ever^ mombci of the iisseinbly must 
t«ikc an oath or ninkc an affii malion of allegiance Tlic assi'inbly 
must choose a chan man who hai» no deliberative vote, but only 
n casting vote in the event of cquahtv of votes, on tvnv question 
to be determmed by the assembly The adniinistratoi oi any 
member of the executive committee w'bo is not A member of 
the assembly has a nght to take part m the proceedings of the 
assembly, but may not vote TIm) presence of mne members of 
the assembly is necessary to constitute the sitting thereof The 
official languages are Enghsli imd Dutch moluding Afrikaans, but 
any member may address tho assembly in the German language 
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The remuneration of members of the assembly is fixed by the 

govemor-general'iiL-counciI 

(5) Reservation of Legislative Powers The assembly has 
po^er to legislate by ordinance upon all matters except those 
which have been expressly res^ved The reservations are con- 
tamed m sections 26, 27, and 26 of the act These sections are 
iini>ortant ^ough to be given fjefbatim 

26 Except with the consent of the Covemor-General prciiou&b 
obtained on. any particular occasion and communicated to the 
Assembly by message from the Admmistrator, it shall not be 
competent for the Assembly to make an ordinance m relation to 
any subject falling within the following claves of matters, that 
IS to say — 

(а) native affairs or any matters especially affecting native'^ in 
elndmg the imposition of taxation upon the persons land, 
habitatiOEDS, or oArruwga of z^tives 'Wlienct er any Ordinance 
of the Assembly impcMos taxation upon the persons, lands, 
habitations, or incomes or cammgs gencraU v, natives and tlicir 
lands, habitations, and eaminga shall be exempt from its 
provisions , 

(б) mmes, nunerals, xomcra! oils, and precious stones oi tho 
moneys derivable therefrom, or paj able to the Administration 
m respect of licences for prospecting or winning the otime or 
88 share of tho produce thereof or any taxation m connexion 
therewith , 

(c) the acquisition, construction, management, regulation, con* 
trol, and working of raiiways and harbours m the tcmtoiy 
cuid the organization, cfasciplmc, and conditions of employ' 
ment of and the payment of pensions, retiring allowance'* and 
financial benefits to persons in tlic employment of the Rail' 
waya and Harbours Administration , 

(d) the OTgamaation of, cuid disciplme and conditions of employ - 
ment of peraons m the public serv icc who are serving in the 
Territory, and the payimmt of pensions, retiring allowances, 
and financial benefito to siuih persons , 

(e) the constitution and jurisdiction of courts of justice, whether 
superior or inferior, and tlui practice or procoduro to bo 
observed therein, 

C/)tbe administration, managezn^t, and working of the postal, 
telephone, and telegraph services , 

{g) the establishment or control of any military organization m 
the temtory , 

{h) the movements or operations of ony umt of the South African 
Defence Forces within tho territory, 

C^) tho entry of immigrants into the territory or of other persons , 



MANDATED TERRITORY OP SOUTH-WEST AFRICA 521 

(j) tariffa of customs and csciae duties and the control and 
management of customs and excise , 

(k) currency and banking and the control of banking institutions 

27 (3 ) Except with tlie consent of the Goi'emor-Gonenil pre^iouslj 
obtained on anj particular oc^sion and communicated to tlie 
Assembly by messuge from the Administrator, the Assembly shall 
not until the expiration of a period of at least tlicee years from 
the date of tho first sitting of tho first session of the Assembly* 
be competent to make Ordinances m relation to any of the 
following subject matters 

(a) the establishment or control of any pohco force m the 
tcmtoi^'* 

(&) civil a\ lation , 

(c) puznaiy or secondary education m schools supported or aided 
from tho revenues of the temtorj* , 

(d) the estabhbhment, irutnagemettt, or control of any land or 
agricultural bank in tho territory , 

(e) the allotment, sale, lease, or disposal of Co\ ornment lojids m 
the territory 

(2) At any timo aftei tho oxpuy of the said period of tliree years, 
if power has not been so confen^ by the Governor-General upon 
the Assembly to make Ordinances m relation to any particular 
subject matter epccifiod m sub section (1), then tho Governor- 
General may, on a rocommendation tnado by the Assembly and 
embodied in u resolution for uhich it is certified by the Chairman 
thereof that not lobs tlian tno thirds of the members thereof 
Aoted, declaio b}' proclamation in tiie Oazetu and m the Official 
Gazette of the tcmtoiy , the full comx>ptcncy of the Assembly to 
mako Ordinances m lospcct of that bubject-mattor 

(3) Save as is specially pio\idcd m this section, tho provisions 
thereof bhall lemain in operation after tho said period of three 
years 

28 It shall not be lawful for the Afucrobly — 

(a) to ongmato or pass ony Oidinanco, Vote, or Resolution which 
has tho effect of appiopiiatmg ony part of tho Territory 
Revenue Fund foimed as hereinofter pro\ idod , or 

(b) to originate or pa-^ any Vote, Ordmoneo, or Robolution im- 
posing any tax, duty, due, oi charge or burden on tho people, 

unless such Oixlmanco, Vote, or Resolution has first been recom- 
mended to the Assembly by a written message of the Administrator 
durmg the session in which it is piupoeed 

Every ordinance passed by tho assembly must be presented 
to the admmisti'ator for his assent The administrator may 
then (a) refer the ordinance bock to the assembly, with such 
amendments as he may suggest for its consideration , (6) assent to 
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the ordinance , or (c) reserve the ordinance for the signification of 
th .0 governor-general’s pleasure In the last mentioned event the 
administrator must transmit the ordinance, together with such 
explanatory observations as may be necessary, to the governor- 
general, who may declare within six months after the receipt 
thereof by him, that he allo^ or disallows the ordinance or 
reserves it for further oonsideration An ordinance so reserved 
has no force or effect unless and until the govemor-geneial, 
withm a further period of six months from the date of hi« 
reservation declares that he does not exercise his pover of dis- 
allowance Copies of all ordinances which have been reseivctl 
for further consideration by the governor-general or disallovsed 
and the reasons for reservation or disallowance must be laid upon 
the taVAes of both houses of parliament Unless a part icular d ate 
IS fixed, every ordinance comes mto operation as from the date 
of its first pubhcation m the Gazette 
Although not competent to make oidmances on the niattci's 
reserved by sections 26 and 27 of the act, the assembly may b> 
resolution recommend to the governor-general or to the adniinH- 
trator the issue of a proclamation enacting a laiv or Amoiirbng 
or repeahng any law relating to such matters 
As regards finance, the act providcR for tlie formation of h 
fund knou n as the the Territory Revenue Fund, which may bo 
drawn upon only under the au^onty of an dpjiiopriation oidi- 
nonce passed by the assembly and in pursuance of a livaianiit 
under the hand of the administrator directed to an officer sci v- 
mg under the admmiatration of the tcintoiy , provided that 
until such appropriation has b^n made and for a period not 
exceedu^ two months after the end of a financial year, tlio 
administrator may withdraw from the fund moneys to meet 
expenditure on services, in respect of which there has been an 
appropriation up to the end of iat financial year The adminis- 
trator may, by special warrant under hjs hand, authorize the 
issue of moneys from the Territory Revenue Fund (a) to defray 
unforeseen expenditure of a special character, which is not pro- 
vided for in any Appropriation Onimmice or m an Appropriation 
Proclamation issued under section thirty-eight of the act, as 
amended by Act No 38 of 1931, and which cannot without 
serious injury to the public interest be postponed until adequate 
provision cw be made therefor by the Assembly , or (6) to meet 
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an excess on any head of expenditure m an Appropriation 
Ordinance or Appropriation Proclamation The total sum which 
the administrator may authoiizc must not at any time exceed 
£25,000, and the relative expenditure must be submitted to the 
assembly foi apxiro^iiiation not later than its next ensuuig 
session 

The annual estimates of expenditure for the territory are 
prepared by the administrator m consultation with the advisory 
council, and thereafter submitted to the assembly The act 
provides that 

38 If the Aflticmbly rejects ca fails to pass — 

(a) an Ordinance approiniaiing m any fin a noial year money from 
tlic Ti'iiitoxy Revenue Fund Biiflicient, m the opinion of the 
Administiatoi. to pay duiing that year the salaries and 
allowances of llio Admmistoator, of tho Judge of the TTi gh 
Court, and of officers M.>rving under the Administration, and 
to carry on the public Administration of the Torntory, and 
any other services \%hich the Administrator oertifies to be 
nocessoi) m the mtexcstis of the Territory or to meet any 
liabilities whicli ha\o been mciurod in or m respect of the 
Territory oi of any railway or liorbour works therein, op 

(b) an Orditiniico imposing any tax to raise in any year revenue 
which tho Admiiiibtratoi certifies to bo, with othor revenues, 
necessary for the pu)|X)t«C(* described m paragraph (a) , 

or, though passing tho Oidinuncc, passes it with amendments to 
whioh tlie Admmistrutor pcnwnally is unable to agree, regard 
bemg had bj him to the puiposcs aforesaid, tho Administrator 
may tranianiit a full rejiort in relation to tho whole matter to the 
Governor-Goneiol, and iho Governor-General may, after con- 
sideration of that report uiid of any furtlicr it'port or recommenda- 
tion on the matter, pissisl and tronsmitted by the Assembly by 
message, make a Inw hv prcwliunotion under tlio powers reserved 
to the Goi omor Gvm laJ uwler thw Act, providing for such 
appropimtion or suth tax (an the case may be) as may, m the 
opinion of the Co> enior-Geueral, be Hufficicnt for tho purposes 
mentioned in parugiuph (a) or paragraph (b) of this section (as 
the case may be) 

Section 44 of the act contains followmg important leserva- 
tion 

44 (1) Nothing m this Act contomed shall bo construed as m any 
manner abolishing, diminishing, oi dorogatmg from those full 
powers of administiation and legislation over the Territory as 
an mtegral portion of tho Unnm which are coz^azred by the 
mandate herembefore lecited ond have been confirmed by the 
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Treaty of Peace and SotUh-West Afrtea Mandate Act, 1919 (Act 
No 49 of 1919), or as modifymg any pioviaion of that Act 
Those full powers of adiumjBtratjon and legislation are hoicby 
eapressly reserved to the Gkyvemor-G^cral and may bo oxercisud 
or delegated by htrp m accordance with that Act to tlio intent 
that by proclamations new laws may bo made for tbo Tcmtoiy , 
existing proclamations may be repealed, amended, or modihccl, 
or any Ordinance made by the Asseinbly and m force under tins 
Act may be r^ealed, amended, or modified Every such pioclcniti- 
tinn of the Governor-General or of tha Administrator slmll, b(‘ruie 
it has the force of law m the Territory, be pubbslied in tliu 
Official GazeUe thereof 

(2) A Proclamation of Gie Administrator or an Ordinance 
made by t he Assembly shall, though promulgated, have ofTcct m 
and for the Teiritory so long and as far only as it is not repugnant 
to or meonsistont with a Proclomatipn of the Go\omor-Ucntinl, 
or an Act of the Union Farhamont, applicable to the Tciiitorj 

Section 45 of the act provides as follows 

46 After the expiration of a period of tlircc years fiom tho date of 
the first sitting of the first session of tho Assembly, tho Qo\ cmoi • 
General may, on a recommendation made by the Absemblv and 
embodied m a resolution for which it « ceitifiod b> tlio Chninnim 
thereof that not less than two thirds of the members tin i-cot 
voted, repeal, or alter any provision of this Act, cxcc]it sect ions 
twenty 9tx and forty four and this section, provided that tin 
Governor-General shall not act i^n such o icoommendation, un- 
less the proposals contained tberem ha\ e Jam upon the Tables ol 
both Houses of Parliament for a period of one month and dm mg 
that period neither House has exprcsF>ed its di&appro\~al of tho 
proposals 

{Q) Franchise. Every EuropeanmaleperRon who (a) has been 
residont m the territory for twelve months prior to the date 
fixed for the commencement of any proviHional list of votciB , 
and (6) IS twenty-one years of age or upwaidB at that date , and 
(c) IS a British 8 ub 3 ect, as well as every male person who under 
section 2 of Act No 30 of 1924, became a Bntisli subject 
naturahzed under Act No 4 of 1910, shall be entitled to be 
registered as a voter, unless m either case he is disentitled for 
any reason mentioned in paragraph 2 of the schedule to the act 
But no person shall be entitkd to be registered on more than 
one hst or, if registered on moro than one list, to vote in more 
than one electoral division No person shall be entitled to be 
registered if he has been (o) convicted at any time of murdei 
unless he has obtomed a firee pardon therefore , (6) convicted at 
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anj' tiTnr of any oficnce and «enteno<>d to imprisonment mthout 
the option of a fine, hicli imprisonment has not expired at least 
three yeaib before the date of the commencement of registration, 
unless he has obtained a hcc jmrdon for that offence 

(7) District Admtmstt ation The territory, exclusive of Ova- 
tnboland, is divided into ‘seventeen inagiatenal districts, wherein 
the vanous magistiates e\erci*>e certain admmistrative as well 
as judicial functions Tliev arc cliarged with the functions of 
receivers of revenue, and excepting in the districts of Windhoek 
and Ludeiitz, uith the control of district native affairs 

(8) Local Government Town and (h<»trict councils were estab> 
lished in 1910 bv a deeico of the German imperial chancellor 
The distnct councils ld[Tscd on the occujiation of the country by 
the Union forces, but the town councils were allowed to con- 
tinue in office until the end of 1018, when their powers wrere 
taken awav and cxcivise<l In* the magistrates In July 1920 a 
proclamation Jc-cstabhshing mumcipal councils was issued 
Under this proclamation councillois woie nominated by the 
admmistratoi foi one war and certain powers of intervention 
were rcseiTcd In cvei‘\ oa'*c, half the number of oounoillors 
appointed were Goniian'' Jn olhei icspeots the proclamation 
foliowTi Union line«, and a lalmg system is established m heu 
of the municipal income lax, which formed the chief feature 
of mumcipal finance undei the Geiman regime A municipal 
amendment pioolamatioii was promulgated in 1922, providing 
for the election of half of the memlieib of municipal councils In 
Januniy 192o, a jirocloination (No 2 of 1925) was issued, under 
which It 18 coinpetont foi (lie adniini‘'tratot to establish a village 
management boanl in an\ village not being a municipality, and 
in any other aiva of K'‘<ic]ence of anv community Such hoard, 
of which the magistiotc of tJie di‘rtiict im ejr-o(pcio chairman and 
trcasuier, consists of iiotftwei than two and not nioi’e than four 
memboi-b apiiomted b\ the ndnimislraloi from amongst the resi- 
dents m the ai‘ca for w hich it is constituted, and posbcuses certain 
powera of local govci nment defined by the proclamation 

(9) Financial Organization The temtory under the German 
govemment had not reached the independent stage of British 
self-governing colonics *^010 Undesrath was merely an advisory 
body, and all fiscal edicts were issued by the governor The 
estimates of revenue and expenditure prepared in the temtory 
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required the sanction of the imperial leichstag. The supervision 
of the imperial government was held to be justified on the 
grounds that imperial grante were made annually to the pro- 
tectorate although these grants merely approiamated to the cost 
of the mihtary estabhshment The imperial government guaran- 
teed the loans issued for the purpose of buildmg railwavs The 
control of all revenue and expenditure, including that of the 
railways, but excluding post and telegraph revenue, was exer- 
cised by the ‘ finanz referent ' under the governor The po^t and 
telegraph department was a branch of the imperial department 
and quite distinct ^m the protectorate administration Ceilain 
revenues u ere assigned by the govemoi to mumcipal and di>tiict 
councils These mcluded dog tax liquor, bar, hotel and trade 
hcences The local authorities were also empowered to raise 
funds for local purposes by means of an income tax 

After the occupation by tbe Union forces changes were made 
to bruig the admimstration into Ime with that of the Union, 
but no fundamental changes were made in taxation lawn The 
administration was financed by grants from the Union w ar loan 
vote to Slarch 1920 Since that date it has been financed from 
revenue raised m the territory The railways wore taken over, 
and financed by the railways and harbours department of the 
Union , but the German tonff of charges was retained Union 
Act No 20 of 1922 enacts that the government railways and 
harbours in the temtory as they existed on January 11, 1920 
should become from that date v^ed m the railway admin- 
istration of the Umon as part of the Umon system The loss 
axismg from the working of ttie railways fiom August 1, lOl'i, 
to March 31, 1922, was mode chargeable to the Umon rail- 
ways and harbours capital account, w'hile future receipts and 
expenditure were to be charged to the Union railway^ and 
harbours fund The temtoiy was thus relieved of the burden of 
financing the railwav«> and maintaining the high rates levied 
under the German r^ime Considerable reductions have been 
made in the through passen^r fares to the Umon and m goods 
traffic rates The mumcipal councils contmued to exist, and the 
German practice of assigned revenues was followed by the 
Union administration The distnct councils were abolished 
Generally the revenues payable under the German sj'gtoin 
have been collected and utilized in part payment of the coat of 
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administration The custonw ro^^nues have been collected and 
retained in the Umon , but from April 1, 1919, these were 
credited to the territory, and the Umon treasury was authonzed 
to exercise financial conti*ol over the territory 
The provisions of the Umon Exchequer and Audit Act, 1911, 
were applied to South-West Africa from April 1, 1921 The 
financial regulations fiamed under the act were also apphed as 
far as they could be made apphcable, and financial regulations 
to meet local requii ementa were also issued An ordmance to 
regulate the receipt, cuslodv and issue of pubhc moneys and to 
provide for the audit of accounts theieof was passed by the 
legislative aasemblj’^ for the tenitorj' at its first session and 
brought into operation in September 1926 

(10) Naturalixatton The South-West Africa Naturalization 
of Ahens Act, No 30 of 1024, pasaecl bv the Umon parhameni, 
made the Naturaliz«ition of Ahens Act, No 4 of 1910, effective 
in the territory, which foi the ]>mposo9 of the act was considered 
to form part of the Union Act No ^0 of 1924 provided that 
every adult European who Iieing a subject of any of the late 
enemy powers, was on Janiuu^ 1 1024. or at any time there- 
after or at the ooinniencemcut of the act domiciled m the terri- 
tory should at the expiiation of sjx months after the latter date, 
be deemed to become a ii«iturali/ed British subject unless T-nthm 
that period he signed a declaiation that he was not desirous of 
bemg naturalized llie Natuialiratioii of Aliens Act, No 4 of 
1910, was repealed bv the Bntl^h Nationality in the Umon and 
Naturalization and Status of Aliens Act. No IS of 1926 The 
latter aet is in foice also in Sonth-A\e^t Africa, the expression 
*the Union’ hexrig’ dc/rnt'd hr dfie ^ to /nclude South-West 
Afnca In the same w nA the l’'mon Nationality and Flags Act, 
No 40 of 1927, IS in foiw in iSouth-Wcst Afiica * 

3. The Administration of Justice 
(1) Legal System Article 2 of the mandate, under which the 
temtoiy is administered by tho government of the Union of 
South Africa, authorized the mmidatory to apply the laws of the 
Union to the teintoiv, subject to such local modifications as 
circumstances might lequuc By the Administration of Justice 
Proclamation, 1919, the Boinan-Butch Law as existing and 

* This act also uw ludens South West Africa as part of the Union 
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applied in the province of the Cape of Good Hope on January 1, 
1920, was introduced oa the common law of the territory, and 
all existing laws m conflict therewith were to the extent of such 
conflict re^iealed, except that proclamations issued during the 
military occupation and still in force continued to remain, in 
force Rights already accrued and liabihties already incurred 
were preserved The eflect of this proclamation was that 
Roman-Dutch law has been introduced into South-West Africa 
together with all the modifications which it had undK'gone in 
the Cape Province by desuetude, custom, judicial decwion, and 
statute, whether abrogatmg or enacting The statutory law of 
the Cape Provmce relating to the execution of wills is ^eicfoie 
the law of the territory, and the Capo law of prescription as 
contained m Act No 6 of 1861 is also part of tho law of the 
temtory Much of the statute law of the Umon has been speci- 
fically extended to the temtory by Umon Act, proclamation, 
or orinance, subject to amendments required by local circuni- 
stances Amongst such statutes may be mentioned those rclatmg 
to the interpretation of laws, solemnization of marriages, insol- 
vency, administration of estates, deeds registration, oompaniCM, 
bills of exchange, stamp duties, profitcenng, prisons, public 
health, rents, pounds, hquor liconsmg, inquests, concealment of 
birth, protection of girls and mentally defective women, jire- 
vention of cruelty to animals, stock theft, diseases of stock 
vagrancy, masters and servants, police oifences, preseivation of 
game, railways and harbours, and usury Certain portions of 
the German law (for example, that portion relatong to minmg) 
have been kept ahve by express provisions in proclamations 
issued by the administrator A few acts of parh&ment of the 
Umon apply directly to the temtory ^ 

The law in force m South-West Africa includes, theicfoie, 
(i) the Roman-Dutch Law, with the modifications which it has 
undergone m the Cape province as explained above , (u) certain 
Union acts of parhament which apply directly to the temtory , 
(iu) proclamations issued by Hie governor-general or the adminis- 
trator, some of which specially mtroduce Union statutes , (iv) 
ordinances by the legislative assembly , (v) those portions of tho 
German law which have been expressly preserved, and (vi) 

^ e g Acts Nos 24 and 26 of 1622 , No 27 of 1923 . No 30 of 1924 , No 42 of 
1925, Nos 13, 18, and 22 of 1620. Nos 22 and 40 of 1627, No 27 of 1928 
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thoae fragments of the German law which have survived by 
reason of the fact that they do not conflict with any of the laivs 
already mentioned 

(2) Superior Courts. On January 1, 1920, mihtaiy courts 
were abolished and civil courts ^tablished A supenor court 
entitled the High Court of South-W^ Afnca was created, con- 
sisting c£ a single judge It has its seat at Windhoek, but may 
be held at other places appomted by the judge In civil cases 
the judge sits alone, but in cnmmal cases the court is composed 
of the judge, who is presid^t, and two other members, who 
must be eithei advocates or magibtratcs There is no jury 
Questions of law are decided by the judge, except questions at 
law governing punishment, which are decided by a majority of 
the members of the court Questions of fact are detemuned by 
a majority of members which also Axes the sentence to be 
passed An officer styled the Attorney-General has been ap- 
pomted, who, in regard to the piosecution of crimes and offences, 
possesses the powers of an attorney-general in a province of the 
Union under section 129 of the South Afnca Act There are also 
a registrar and mastci of the high court, a registrar of deeds, and 
a sheriff 

By Proolamation No 38 of 1920, circuit courts were estab- 
lished with a constitution similar to that of tbo high court 
The territory is divided from time to tune mto two or more 
cirouit districts m each of w hich a circuit court is held at least 
twice a year 

An appeal fiom the high court oi ffom a circuit court whether 
m exercise of civil or criminal jurisdiction, lies to the appellate 
divwioii of the aupiome court South Afnca undci the same 
circumstances and subject to the same conditions as an appeal 
lies from a provincial division of the supreme court of South 
Africa * In cases of an appeal from orders or judgments of the 
high court or a cucuit court upon application by way of motion 
or petition, or on summons for provisional sentence, or judg- 
ments as to costs only, or on civil or criminal appeals from a 
magistrate’s court, special leave to appeal must flrst be obtamed 
from the appellate division 

The law of procedure and evidence in the high court and m 
circuit courts in civil cases is that of the Cape provmoial division 
’ Section 3 of Act No 18 of 1920 
u m 
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of the supreme court of South Afnoa, and in criminal cases that 
prescribed by the Umon Crumnal Procedure and Evidence Act, 
1917, which has been extended and apphed to the territory \uth 
certam amendments Buies for the conduct of procecdmgb m 
the high court and circuit courts are framed by the judge of the 
hi gh court subject to the approi^ of the admmistrator 

(3) Jnfertor Courts, Magistrates’ courts were also established 
on .T R.rm fl.ry 1 , 1920, and have the same jurisdiction and obsen e 
the same procedure as the magistrates’ courts m the 'Dnion An 
appe^ hes to the high court of South-West Africa from a judg- 
ment of a magistrate’s court m the same circumstances and 
on hke terms and conditions as an appeal may be had to n 
provincial division of the su^ueme court of South Afiica from 
a magistrate’s court in the Umon All sentences imposed bv a 
magistrate’s court of whippmg or of fines exceeding £") or of 
impnsoimient exceedmg one m<mth are reviewed by the high 
co^ The country is divided into eighteen magisterial disti icts 
each of which is the area of jurisdiction of a magistrate s com t 
Penodical courts are also held by magistrates at otlier places at 
regular intervals Any magistrate’s court may be held at iin\ 
place or places withm the local limits withm uhich it has juiis- 
diction, appointed by the magistrate There is no Rules Bonul 
as in the Union, but by Proclanmtion No 1 of 1920 the judge 
of the high court has been empowered to frame new rules and to 
repeal and amend existmg ndes of magistrates’ courts subject 
to the approval of the administrator 

Special justices of the peace have been appomtecl under 
Proclamation No 26 of 1921 They have jurisdiction in crzniuial 
coses to impose a sentence <ii a fin© not exceeding £lo aiuI 
impnsonment not exceedmg <me month Except in the case of 
juvemle offenders, special justices of the peace may not impo'^L 
a sentence of whipping All sentences imposed by sjiocial 
justices of the peace are revie^red by the magistrate*! of tiie 
respective districts Special justices of the peace have no juiis- 
diction m civil cases 

The power to remit sentences is vested m the admmistratoi , 
except as r^ards death sentences, in which case the prerogative 
of mercy may be exercised by the govemor-general-in-couiicil 
of the Union The languages which may be used in the courts 
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are Engbsh and Dutch including Afrikaans, but German may 
be used m addressing the hi g h court In criminal cases mter- 
preters are provided in all languages f^ of charge, and in the 
high court mteipi'ctcrs in English, Dutch, and German are pro- 
vided free m civil cases also 

By Act No 24 of 1922 of the Umon parhament provision was 
made for the recipiocal service and enforcement in the Umon 
and the territory of civil and criminal summonses, orders, 
warrants, and other processes of magistrates’ courts and superior 
courts Provision was also made for the removal of proceedings, 
whether cnminal or civil, from a superior court in the Union to 
the high court of South West-Afnea, and vice versa The same 
act provided that for all judicial purposes the port and settle- 
ment of Walvis Bay should be regarded as a part of the territory 
of South-West Africa Thai port and settlement has been m- 
cluded m the magisterial district of Swakopmund 

By Act No 13 of 1926 of the Umon parhament, provision was 
made for the arrest and surrender of fugitive offenders from 
British colonies and protectorates m Africa south of the Equa- 
tor, in which the governor-general by proclamation declares 
that there exists a law providing reciprocally for the arrest and 
surrender of fugitive offenders from South-West Africa The 
same Act provided for the apphcation to South-West Afnca of 
the Impenal Extiadition Acts, 1870 to 1906, as regards the 
extradition of fugitive criminals between South-West Africa 
and any foreign State between the government of which and 
His Majesty an extradition tiealy has been entered mto, if the 
treaty provides for its extension to South-West Afnca By Pro- 
clamation No 26 of 1920, piovision was made to enforce the 
attendance before the coiuts of inhabitants of certam adjom- 
ing territories resident or being within South-West Africa and 
required as witnesses in civil or cnminal proceedings 

(4) Admission of Legal PracHttoners, Provision has been 
made for the admission of advocates, attorneys, notanes pubho, 
and conveyancers The high court may admit to practise as an 
advocate or as an attorney any person entitled to practise or 
to be admitted to practise as an advocate or as an attorney, as 
the case may be, in any division of the supreme court of South 
Afnca No person may be admitted to practise both as an 
advocate and as an attorney Certam practitioners of the former 
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Geiman courts of South-W^t Africa may also be admitted to 
practise as advocates or as attorneys The high court may also 
admit as an attorney any person wbo, aiter bavmg passed the 
matriculation examination of any umveraity m the Union of 
South Africa or an equivalent examination, has served undei 
articles for three years, and has passed the exammation in law 
and jurisprudence of the university of the Cape of Good Hope 
or an eqmvalent examination of another South Afncan uni- 
versity, and who has also passed an examination in practice 
three exammers appointed by the court, a peison so admitted 
may also appear in any proceedings before a magistrate’s couit 
The high court exercises junsdiction in respect of advocates 
attorneys, notaries public, and conveyancers, similar to that 
exercised by the Cape provincial division of the supreme court 
m respect of practitioneiB in the Cape piovmce By Procla- 
mation No 32 of 1921, the Law Society of South-West Afiaca 
was established 

(6) The Government oj the Natives. The mam provisions 
of the native law, apart from those dealing with masters and 
servante, which is practically the law as it exists in the Cajie 
Provmoe, m areas which ha%^ been opened up for settlement 
for Europeans, are embodied m the following enactments 

(а) TheNai%veAdim%n%atraitonProdamatwn, 1922, which aupei- 
eedes many of the old Gorman laws, and constitutes the pimcipal 
pass law, regulatmg as it does the movements of natives within 
the territory and of those desirous of leaving or of entering it 
This proclamation also provides for the exemption of natives 
under certam conditionsfromtlm carrying of passes, and contains 
provisions for the establishment of reserves and the control of 
natives therein and on farms The pass laws are not applicable 
in purely native areas, such as Ovamboland and Eehoboth 

(б) The Vagrancy Proclamation, which provides for the sup- 
pression of idleness and trespass Natives are allowed to select 
their oun masters, and etnet instructions have been issued 
against forcing natives to take service with particular masters 
against their will When a native is dilatozy m findm g employ- 
ment an employer can be mdicated, and if he refuses to engage 
himself, he can be prosecuted under the vagrancy laws Befoie 
sentencing natives under the vagrancy laws, magistrates arc 
required to give the offender an opportunity of ta^ng employ- 
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ment m preference to undergoing impnaonnient Certificates 
of exemption from labour may be granted to natives having 
visible means of suppoi't, such as possession of stock Persons 
unfitted for labour for reasons of old age or infirmity ai’e ipso 
facto exempted persons 

(c) The Municipal Proclamation, which empowers municipali- 
ties to moke regulations, subject to government sanction, for 
the control and management of native locations withm their 
respective areas 

(d) The Natiiefi' Stock Brands Proclamation, which provides for 
the biandmg and registration of their large stock, frees natives 
from the liabilit3' of having to pui chase brandmg irons Under 
this proclamation these irons are provided by the admimstration 
and are in the custody of presenbed officials imder whose super- 
vision the stock IS branded 

(e) The jVafti’c Reserve Trust Fund Proclamatum, which pro- 
vides for revenue collected m re‘«erves bemg spent entirely in 
the interests of the natives resident in the reserves concerned 

if) The Urban Areas Proclamation, which adopts all the main 
provisions of the Union Natives (Urban Areas) Act of 1923, and 
omits only those uhich arc not apphcable to the conditions 
obtaining in the terntoty 

(g) The Native Adininiatraiion Proclamation, 1928, which pro- 
vides for the appointment of a chief native commissioner, native 
commissioners, and assistant native commissioners, estabhshes 
courts for the hearmg of native cases, and deals with tnbal 
orgamzation and the control of natives generally 

The natives are m a very bsokward state of development 
Reserves have been established m various areas, and these are 
controlled by chiefs or headmen who are responsible to the 
magistrate of the district for the preservation of law and order 
In some instances European supermtendents have been ap- 
pomted 



XXX 


THE SOUTH AERICAN HIGH COMMISSION AND 
THE SOUTH AERICAN CROWN TERRITORIES^ 

1. The South African High Commission 
T tttc office of hi gh Gommifisioner in and for South Africa wae 
created by lett^ patent in 1878 Under the conmussion of 
1889, the high comnuaaioner now represents the crown in all 
matters occurring in South Africa beyond the limits of the Union 
and of Southern and Northern Rhodesia 

Prior to October 1, 1923, South^n Rhodesia was administeicd 
by the British South Africa Company, and the high commissioner 
exercised certain powers of control under the Southern RJiodesia 
Order-m-Council, 1898 On September 12, 1923, the territory 
was annexed to Hia Majesty’s domimons as the colony of 
Southern Rhodesia On October 1, 1923, responsible 0070171- 
ment was established in the colony, and on that date the fust 
governor of Southern Rhod^ia assumed office Upon the estab- 
lishment of responsible government, the Order-in-Council of 
1898 lapsed, but under the constitution letters patent, the high 
commissioner was vested with certain powers and functions in 
regard to native administration, and the Southern Rhodesia 
order-in-council, 1920, whereby the native reserves were vested 
in the high commissioner, was contmued in full force and effect 
Communications from the Union government relating to the 
high commission temtones go through the department of 
external affairs of the Union to high commissioner for South 
Africa at Pretoria 


2. Basutoland 

Basutoland was annexed to the Cape Colony m 1871, and in 
1884 was disannexed and brought under the direct control of 
the British Government The temtory is now governed by a 
resident commissioner under direction of the high commis- 
sioner for South Africa, the latter possessing the legislative 
authority, which is excreted by proclamation The chiefs 

^ This chapter is based on the memoranda supplied by the oiBco of tho 
High ComuiiBsioner for South Africa at Protona 



THE SOUTH AEHICAN CROWN TERRITORIES 536 
adjudirntp on onsos between the natives, with a nght of appeal 
to the magi<(trate8 couits, where all cases between the natives 
and Europeans are brought There is a Basutoland council 
consisting of a hundred members, all natives, nuiety-hve being 
nommated by the chiefs and five by the Government The 
council IS consultative and advisory, and deals chiefly with the 
domestic affairs of the people It has no executive powers 

Adminxstraiion of Justice The Basutoland courts of law 
consist of 

{a) The court of the resident commisstoTher, which constitutes the 
supreme court of Basutoland, and from which an appeal lies to 
]udicial committee of the Pnvy Council Under Ftoclamataon 
No 10 of 1028, the constitution of the resident commissioner^ 
court has been amended and provision has been made for the 
appointment of a judicial commissioner, who may sit with the 
lesident commissioner oi alone , and there may be associated 
with the court not more than two officers of the administration, 
appomted by the resident commissioner for the purpose by 
notice m the Oazette The I'esident commissioner, when present, 
and in his absence the judicial commissioner, shall be president 
of the court, and the judgment of the court is the judgment pro- 
nounced and appioved by the president 

The powei oonf erred upon the resident commissioner to 
review and correct the proceedings of courts or officers may be 
exercised also by the judicial commissioner, and any deoiaion 
recorded or action taken by the judicial commissioner m the 
course of such review or coirection shall be of the same force and 
effect as if it had been recorded or taken by the resident com- 
missioner 

(6) Courts of aa&idant commvtsxonere, which are empowered to 
impose sentences not exceedmg two years’ imprisonment with 
hard labour, or fmes not exceeding £50, with jurisdiction m civil 
cases up to £500 

These courts, however, have no jurisdiction to try summarily 
any person charged with ti'eason, murder, attempt to murder, 
culpable homicide, rape, attempt to commit rape, or sedition , 
and in these coses and other senous crimes preparatory examina- 
tions are taken 

(c) Two courts of ojficers-tn-charge vn sub-d%strtcfs, which have 
minor jurisdiction m crimiuai cases to impose a penalty not 
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exceeding six months* impnsonnient or a fine of £10 All the 
proceedings of these courts are sent to the assistant commis- 
sioncis’ courts of their distncts for confirmation, 

(d) Nahve courts Under Proclamation No 2 6 of 1884, the 
paramount chief and other native chiefs of Basutoland Here 
authorized to continue to exemse jurisdiction according to 
native law and custom m civil and criminal cases, within such 
limits as may be defined by any rules estabhshed by the authoi - 
ity of the resident commissioner, subject to a proviso that no 
suit, action, or pioceedu^ whateoever, to which any European 
shall be a party, either as plaintiff or complainant or as defen- 
dant, shall be adjudicated upon by any such chief, save by the 
consent of all parties concerned An appeal hes from the decision 
of any chief to the court of the assistant commissioner of the 
district within which such chief holds his court , provided that 
in no case m which any European shall have agreed to submit 
himself to the junsdichon. of any such native chief as aforesaid 
shall he have the nght of appeal from the judgment or deci^^ion 
of any such chief 

The laws in force are the samo as were m force m the Cape of 
Good Hope up to March 18, 1884, except where repealed or 
altered by proclamation of the high commissioner, Mho is also 
empowered to make by proclamation such laws as may be 
necessary for the peace, order, and good government of the 
territory 


3. Bechuanaland Protectorate 
Bunng the year 1835 Sir CSiarlra Warren, who was in com- 
mand of an expedition dispatched from the United Kingdom to 
pacify Southern Bechuanaland, and the Boers from the South 
Afncan Republic, visited the prmcipal chiefs in the territoiy 
now known as the Bechuanaland Protectorate, and as a icsult 
a Bntish protectorate was proclaimed over their temtones No 
further steps were taken until the year 1891, when, by an ordor- 
in-council, dated May 9, the limits of the Bechuanaland Protec- 
torate M ore more clearly defined, and the high commissioner for 
South Africa was authorized to appomt such officers as might 
appear to him to be necessaiy to provide for the administration 
of justice, the raising of revenue, and generally for the peace, 
ordesr, and good government of ail persons within the limits of 
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the territory A resident commissioner v> as appointed and tw o 
assistant commissioiieis and the laws in force in the colony of 
the Cape of Good Hope on June 10, 1801, were declared in force 
m the territory mutalis mutarulxa, and so for as not inapplicable 
Subsequent legislation has been effected by proclamation of the 
high commissioner 

The form of goyernment is very similar to that which obtams 
m Baautoland The terntory is administered by a resident com- 
missioner under the direction of the high commissioner for South 
Africa, the latter possessing the legislative authonly, which is 
exercised by proclamation lliere is also an assistant resident 
commissioner 

Adm%n%strahon of Justice The resident commissioner exercises 
all the poweiu possessed by the supreme court of the Crfpe 
Colony m 1891, but no original civil action, siut, or proceeding 
can be instituted m his court, and, except m cases of murder, 
it is not competent to institute or bring any cmninal proceed- 
ings before his court in the first instance, otherwise than by way 
of appeal from the decision of a court of assistant oommisBioner, 
resident magistrate, assistant resident magistrate, or special 
justice of the peace 

Until 1912 assistant commissioners and resident magutrates 
had jurisdiction m all civil and criminal cases except murder, 
subject to the right of appeal to the resident comnusBioner and 
to the Crown-m-Council , but their jurisdiction did not, and 
does not, except m native divorce cases where the parties haW 
been legally married in accordance with European law, exten^ 
to any matter m which natives of the same tube ore ooncenie<fe 
unless jj] the opmicm of surh roiirt the exercisp of aiicb junsdi™ 
tion 18 necessai} m the interest of peace or for the preventum dg 
punishment of acts of violence to persons or property Untd^ 
1912, also, the tiiol of every person charged with murder hod, 
under section 4 of the Bcchuanolond Protectorate Proclamation, 
No 2 of 1896, to be held before a court consistmg of the resident 
commissioner, as president, and any two assistant commissioners 
or resident magistrates of the terntory But smee 1912 a special 
court, called the special court of the Bechuanalond Protectorate, 
has been established for the tnal of such cases (civil and cnmmal) 
as are heremafter mentioned and (save as hereinafter otherwise 
stated) to exclude such cases from the jurisdiction of the courts 
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of resident commissioner, assistant commisaioner, and resident 
magistrate The special court is held at such tune and at such 
place or places as are publicly notified hy the resident commis- 
sioner, and consists of a or advocate of the supreme court 
of South Africa, appomted by the high commissioner to bo 
president of the court, and any two assistant commissionoi's 
nominated by the resident commissioner 

Such court has jurisdiction m respect of 

(a) Civil actions m which either party is a European, and m 
which the claim or value of any property m dispute exceed'^ 
£1,000, or in which the action is for the divorce of poi-sons joined 
m matnmony or for a declaration of nullity of mairiage 

(b) Cnzninal cases m which the accused is a European and is 
charged on mdictment with any of the following offonecs, oi 
with an attempt to commit any such offence Murder, culjiable 
homicide, rape, perjury, arson, offences relating to the coinage 
or currency, and other offence with which such accused mav he 
charged before a court of a z%sident magistrate and rvhich that 
court may consider to be, from its nature or magnitude, sulijcct 
to the junsdioUcn of, or more proper for, the cognizance of the 
special court 

(c) Any case at any time pending in the court of the icMdent 
commissioner on appeal or in the court established under kcc- 
tion 4 of Proclamation No 2 of 1896 as amended by Proclauhi- 
tion No 48 of 1920, which such courts may on their own motion 
remove to a special court 

(d) Such civil actions pending in any court of assistant 
commissioner or resident magratiate in ithich either 

a European os such court may, either on application to it hx 
either party to the action or on its own motion, remove to the 
said special court 

(e) Any civil action m which natives only aro concerned 
which may any tunc be pending m any court of icbident 
magistrate under the provisions of section 8 of the Proclamd- 
tion of June 10, 1891, and which the court may, of its ovvu 
motion, remove to the said special court by reason either of the 
magnitude of the issues mvolved or of considerations affecting 
the peace and good order of the Protectorate , and neither tin* 
court of the resident commissioner nor a court of assistant 
commissioner or resident magistrate now has jurisdiction in 
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any cases mentioned in (a) or (6) above, othorwise than for 
conductmg a preliminary examination, unless both of the parties 
or the accused, as the case may te, apply to have the case tried 
before such court and such court grants such application where 
the case is within its juiisdiction A right of appeal to the privy 
council hes against any final judgment, decree, sentence, or 
order of the said special court 

When the special court is not sitting, any court of assistant 
commissioner or resident magistrate may hear and determine 
(a) all motions and ajiphcations (including apphcations for 
arrests and mterdicts of pei'sona and thmgs) in respect of any 
claim, debt, or niattei in disjiute which is withm the jurisdic- 
tion of the said special court, whether an action in respect 
thereof is pending in the said special court or not , (6) all actions 
for provisional sentence v hich arc within the jurisdiction of the 
said special court, (c) all tual cases commenced m the said 
special court in which either the plaintiff or the defendant is 
m default or in which consent to judgment is filed by the 
defendiint , where such comt would but for the provisions above 
cited have had junsdiotion to hoar and determine such case , 
and in all such cases an ajijical ii^ from the decision of a court 
of assistant conimiMmonci oi resident magistrate to the said 
special court The rules of the special court of the Bechuana- 
land Protectorate are contamed in High Commissionei’s Notice 
No 127 of 1929 

The rules, ordciw, and I'egulations respecting the maimer and 
form of pi oceeduig in civil and cnminal cases before the coui't 
of the resident commissionei arc, tnufatts mttUindtJf, and as far 
as the circumstances of the toiiitory admit, the same os those 
of the suxiremo couit of the colony of the Oax)c of Good Hope, 
and the procedure in the courts of assistant commissioners and 
resident magistrates is, subject to a similar proviso, the same 
as that which was in fuice in the said colony on June 10, 1801 
Under High Commissioner’s Notice No 151 of 1925 (published 
m the official Gazette of October 9, 1925) a rule of the court of 
the resident commissioner provided scales of fees and choiges 
to be taken and made by attorneys of the courts of Bechuana- 
land Protectorate in civil ca^, wheie the cause of action 
exceeds £50, and in applications for compulsory sequestration 
and voluntary surrender of estates as insolvent 
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Coui'ts of the assistant resident magistrates, first established 
in 1898, have such jurisdiction m all matters and cases, civil 
and criminal, as was conferred prior to June 10, 1891, on the 
courts of resident magistrates ctf the colony of the Cape of Good 
Hope, but their jurisdiction does not extend to cases m which 
natives belonging to one and the same tribe are concerned, 
except where it is necessary in the interests of peace or for the 
prevention or punishment of acts of violence to person or 
property 

The native chiefs adjudicate m cases arising among natives 
of their respective tnbes, and l^islation had recently been 
introduced, which provides for appeals against judgments of 
native chiefe in the Bechuanaland Protectorate Such appeals 
like m the first instance to a court composed of the assistant 
commiasioneT or magistrate of Ihe district and of the chief 
whose judgment is appealed horn H the assistant commissioner 
or magistrate and the chief agree, hut the complamaiit i>> 
dissatisfied with their decision, a further appeal hes to the 
resident commissioner In the event of the assistant com- 
missioner or magistrate and the chief disagreeing, then the 
resident commissioner decides the matter m dispute 

The jurisdiction of special justices of tho peace in the Bechu- 
anoland Protectorate is similar to that which was oonfcircd 
on special justices of the peace of the Cape Colony pnoi to 
June 10, 1891 , the punishment which may be inflicted by them 
on offenders is a fine of £2 or imprisonment with or without 
hard labour for one month, and all cases tried by them inu^t 
be sent for review 

jipsrt from the resident conmussuoner’s court and tbe ajX'CJaJ 
court of the Bechuanaland Protectorate, there are in the tei ri- 
tory eleven courts of resident magistrate There are also a 
number of justices of the peace throughout the terntoiy 

4. Swaziland 

In 1890 a provisional government was established over the 
temtory of Swaziland (which hes to the south-east of l^o 
Transvaal), representative of tlm Swazis, the British, and South 
Afncan Republican governments In 1894, under a conven- 
tion between the two latter Governments, the South Afiican 
Republic was given powers of protection and administration, 
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Without incorporation, and Swaziland continued to be governed 
under this form of control until the outbreak of the Boer war 
in 1899 

In 1902, after the conclusion of the hostihties in the Tiansvaal, 
a special commissioner took charge, and under an order-m- 
council in 1003, the governor of the Transvaal administered 
the territory through the special commissioner until 1907, 
when, under an order-in-council of 1006, the high commissioner 
assumed control and cstabhshed the present form of administra- 
tion Following the order-in-council of 1906, which placed 
Swaziland directly under the control of the hi gh commigsioner 
for South Africa, a proclamation was issued in March, 1007, 
providing for the appomtment of a resident commissioner, a 
government secretaiy, assistant commissioners, and the estab- 
lishment of a pohee force In 1921 the establishment was 
approved of an advisoiy council to advise the administration 
m purely European matters A council of nme members was 
elected, five for the southern portion of Swaziland, and four for 
tho northern portion A second council was re-elected in 1023, 
a third m 1926, a fouii/h in 1928, and a fifth m 1932 

Admtmsiraiton of Ju^iee By the Swaziland Administration 
Proclamation, 1907, a court of resident commissioner, with 
all the powers of a supreme court, was established The laws 
of the Transvaal then in force in Swaziland were re-enacted 
mutatia mutandis, and the Boman-Dutch common law was 
declared to be m foi ce In 1912 this proclamation was amended, 
and a special couit) was subsUtuted for the resident commis- 
sioner’s court, with an advocate of the provincial division of the 
Transvaal as president The other members of Ihis court consist 
of the resident corami'isioncr, the deputy resident commissioner, 
and the assistant commissioners of the various districts The 
court holds sessions at least t^vice a year All cases which come 
before it are dealt with by three members sittmg without a 
jury This court has juiisdiclaon m all civil and cnimnal cases 
ansmg m Swaziland, mcludmg the right of reviewing the pro- 
ceedmgs of, and hearing appeals from, any inferior court of 
justice in Swaziland 

When tho court is not in session — 

(a) The president of the special court has power to review the 
crimmal proceedings of the courts of assistant commissioner 
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when the sentence exceeds three months’ imprisonment, or 
a fine of £25, or any sentence of whipping, and to hear appeals 
m all civil and cnmmal cases against any judgment, sentence, 
or final order of the courts of assistant commissioners 

(6) The resident commissioner, or the deputy resident com- 
missioner as a member of the special court, is competent to 
exercise the civil jurisdiction of the special court in all motions 
and apphcations for provisional sentence, and in all cases in 
which the parties apply to have the case tried before the resident 
commissioner In any case otlter than a review of criminal 
proceedings, there is a nght of appeal to the full court 

Death sentences can only he earned out upon the special 
warrant of the high commissioner There is a nght of apjical 
to the Pnvy Council against any final judgment of the special 
court where the matter m dispute is of the value of £500 or 
upwards 

Under the 1907 Proclamation, the high commissioner ap- 
pomted courts of assistant commissioner with jurisdiction in 
all civil proceedings in which neither party is a white peison, 
and in onmmal proceedings in which the accused is not a white 
person These courts have no jurisdiction to try summaiiiy 
any persons charged with treason, murder, attempt to murder 
culpable homicide, rape, attempt to commit rape, or sedition , 
and in these cases and m o^er serious cases, preparatory' 
examinations are taken under the Onmmal Procedure Code 
1903, of the Transvaal, which is m force in Swaziland The 
jurisdiction of courts of assistant commissioner as regards white 
persons, in both civil and criminal matters, is the samo as was 
conferred on magistrates’ courts m the Transvaal at that tune 

Under the above-mentioned proclamation, the paramoimt 
chief and other native chie& of Swaziland are authorized to 
continue to exercise jurisdiction according to native law and 
custom m all civil disputes in which natives only are concerned 
An appeal lies from the decision of any such chief to the resident 
commissioner, whose decision is final 
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APPENDIX I 


TRADE UNIONS, INDUSTRIAL DISPUTES, AND WAGE 
REGULATION 

PbobIiEMS of labour in Uie Union must always bo considered from the 
pomt of view of the complications brought into the subject by the 
existence of the laigc native and cidoured populat&on This large 
section of unskilled workers hinits to a considerable degree the em- 
ployment of Europeans to the more skilled occupations or to the 
work of supcrviamg and controlling the mass of unskdled labour 
Nevertheless there is a growing dass of unskilled European labourers, 
who, m competition with the poorly paid non- European labourer, find 
themselves in a senous position The standard of living between the 
European and the non- European is so different that it is almost im- 
possible to find a balance between the two sections This has mtoo- 
duced social and economic difficulties not found m any othetr country 
The solution of the problem of preventmg the European £rom dnfti^ 
into the 'poor while’ class, a class tending to approximate to the 
non-European standaid of Imng. with grave results to the health, 
morality, and civilization of the Uraon, has become a major task of 
suoce88i\ e governments 

In order to prevent an increase m tiic already conaiderable number 
of ‘poor whites’, and possiblj' to brmg about a decrease, a pohoy 
known as the ‘ civilized labour jiolicy ’ has been adopted by successive 
governments As far as the departments of state are concerned, the 
*civihzed laboui policy’ adopted by tliem, is to be found outhned iii 
the Prime Mnister a Circular, of tho October 31, 1924, which reads 
as follows 

(i) The Piimc Minister dcsiie*- it to be undei-stood by all Deportments 
of State that it hns been dceidcd as a matter of dofimto policy 
that, wheie\cr practicable, ciMlizcd labour shall bo substituted 
m all employment llic OoMnnmpnt for that ■which may be 
clasbiHcd as luiciMitzcd CiMlized labour is to be considered as 
tho labour rendered by jhi-hoim, whoso standard of livmg con- 
forms to the standard generally recognized as tolerable from 'the 
usual Emopcan standpoint Uncivilized labour is to be regarded 
as the labour rendered by pmsona whose aim is restnetod to the 
bare requirements of tho ncccMutic^ of life as understood flTnnng 
barbarous and imdcvclojxsl peoples 
(u) Tlie syhtcm of utilizing tlie cheapest labour available lias no doubt 
been found to posse*)'* certain present advantages, but it is coa- 
Bidorcd that with the cxurciso of elHciont organization and control 
1711 
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the employment of the higher grade oapabihtiee m all clabscs of 
work result m greater and more peiiiument economic and 
social advantage 

(lu) Every Department will, therefore, investigate with the closest 
attention the avenues m which it is at all practicable to gi\ e ofTt'c t 
to the prmciple indicated A representative of the Di'pertmi iit 
of Labour \^1 be aaaociated with responsible officers in uitoh 
Department to ensure co-ordination of method, to allow of lh(‘ 
wider apphoation of successful experience and to keep the sti'in 
under helpful observation 

(iv) Juvenile white labour should be employ ed wherei or possible, niirl 
the Department of Labour will welcome any suggestion as to tlie 
development of a reasonably permanent career to this class of 
employee, and the avoidance of ultimate and unmerited stagna - 
tion 

(v) It la desired that, m connexion with an\ changes con*«eqii( iit 
upon the introduction of the pohey under reference, the Liihoin 
Exchanges attached to the Department of Labour nhoulrl }>■ 
exclusively utilized, and in the case of an^ difficulty tlu' Seen (aiv 
for Labour, Pretona, should be approached 

(vi) At the close of the financial jear the Piimc Muuster will d(»>ii< 
ftom each Department a atatoment bhowmg preci««ly the 
which has been taken m respon--o to lliis circular, the numht i 
and classes of persons rqiloccMl, tho classes of work upon wlueh 
they were engaged, the cost of tho setMOo under the proMOUs 
system and the number of persons employed under thi* new 
system and the cost, with a statement showing tho degree of 
economic success which has b<^ bccurcd a» tho result of the 
change 

Smeo the issue of tho circular, the different government dcpai t 
ments have systematieaUy endeavoured to give effect to the polic% 
outlined thcrem, and in the Railway's and Haibours Service llu* 
civilized labour pokey has had far-reaching effects, a wide field of 
employment having been opened to European unskdlcd and seini- 
skillod labour In order to as^tist m relieving uncmplo^'ment amongst 
Europeans the provineial admmibtrations and local bodies ha\ e aLio 
adopted the civihrcd labour pohey to the greatest extent, tlio 
difference in the wage- bill coat as between tho economic wage anil 
the civilized wage agreed upon being borne in agreed propoitioni» by' 
the central government and the employing body 

The trade umon. movement m Sou^ Afoca has been faced with 
this problem of unskilled native labour Skilled labour has been dealt 
with along the hnes of minimum rates of pay Trade umons, in 
pressing for hi^ minimum rates, have done so with an eye upon 
native competition Tho result has been that it is nearly always moie 
economic (and more patnotic) to employ a European rather than a 
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native, the minimum rate of pay for i^ch being the same The practi- 
cal I'esult of the legislative protection of wages in the skilled trades 
has been to weaken the trade unions, because wages bemg protected 
by law, there has appeared to be no reason foi the existence of trade 
unions 

There have ahvavs been two schools of thought amongst 
European trade umonists The one has pressed for the orgam- 
zation of natives and European workers into the same trade 
unions This, it was argued, would prescTre a high level of wages for 
all workers and there would bo no undcrcuttmg The other school of 
thought, opposed as it is to tho granting of anv privileges to natives, 
has rigoTOusl3' fought the admission of natives to trade muons, and 
thiB school of thought has won Wliothcr it will wm m the field of 
labour competition inthout legisilativo assistance is doubtful Em- 
plojeis, however much the trade unions may harass them, will 
naturallv buv labour in the clieapcst market and especially is such 
the caso as far as unskilled labour la concerned European labour 
costing twice as much as non-Euiopcan labour stands no chance 
whatsoever Then* arc a number of non-European trade umons, but 
up to tho present organization difficulties have prevented thorn from 
becoming a force 

Tho Industiial Concihation Act, 1924, which provides, wfer aha, 
for wage agreements between orgamzations of omploj'ers and em- 
ployees lias done something to icvivo trade nmomsm amongst skilled 
workers The Wage Act, 1923, endeavours to protect the wages of 
unorganized kboui Wc propose to oxamme these two measures 

Tlic pnmarv pmiiohc ol the Indnstnal Concihation Act, No 11 of 
1924 (as amondod Act No 24 of 1930), is ‘to make provision for 
tho prevention and settlement of disputes between cmployore and 
emplovccs by concihation and for the rcgistiation and regulation 
of trade umons, emyJo^ers’ oigamzationb, and pnvato registry 
offices’ 

The act applies to even' mdustiial and public utility undertaking, 
to cverv industry, trade, and occupation, and to every emplovor and 
employee engaged in anv such undertaking indnstrj', tiade, or occu- 
jiation, Init it does not extend to agricultural or farming employment 
or, with certam exceptions, to government employment 

The estabhshment of iiiduBto'ial councils by employers or registered 
employers’ orgamzations on the one hand and registered trade umons 
or groups of registered trade umons on the other hand, for the regula- 
tion of matters between them and the prevention and settlement of 
disputes IS provided for Such councils must consist of an equal 
number of representatives of employers and employees Whore there 
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are no industrial councils, conolmtion boards may be formed in 
certam circumstances Where both parties to any dispute under 
consideration by any mdustnal council or concihation board apply 
to tho mimster for the appomtment of a mediator, or where the 
minister tbinlra that settlement the dispute would be settled 
thereby, the mimster may appomt a mediator A majonty of repre- 
sentatives of employers and employees rospecUvely on an mdustnal 
council or a conciliation board may decide upon the appointment 
of one or more arbitrators, and where more than one arbitiator is 
appointed, the appointment of an umjure, who is required to give a 
decision in the event of tho arbitrators failing to agree Awards maric 
by umpres or arbitrators are binding It is unlawful to strike or 
lock-out when an agreement has been arrived at as a result of the 
appointment of an umpire or arbitrator, or durmg the period oi 
operation of any award made as the outcome of such appointment 
The numster may declare on the application of an industrial council 
or concihatioa board, that any agreement arrived at shall be binding 
upon tho parties thereto, and upon the employeis or emploxecs 
represented on the council or board , or ho may, if he is satisfied that 
in any area the parties to any agreement are sufficiently rcprc’>enta* 
tive of the undertokmg, mduatiy, trade, or occupation conoomed, 
declare that the agreement shall be binding upon all employers and 
employees in that undertaking, mdiutry, trade, or occupation m that 
area 

The minister may, upon the recommendation of an mdustnal 
council or concihation board, fix the minimum rate of wages and th(‘ 
maximum number of hours m any week to bo worked by porsoiw 
excluded from the dofimtion of employee in the act He mav also 
exclude any scheduled native area from the operation of an agive- 
ment One calendar month’s notice of anv alteiation oi demand for 
alteration in the terms of employment must be given by an cmplo^ ci 
or an employee, unless shorter notice is mutually agreed to If the 
matter at issue is submitted for consideration by an mdustnal (.ouncil 
or conahation board ivithm fourteen days, it must await the dctci- 
mmatioD of the body concerned Special provision is made foi the 
conduct of any dispute between a local authonty and its employees 
engaged upon work connected with the supply of hght, power, water, 
sanitary, transportation, or fire exUnguishing services, which has 
remamed unsettled notwithstanding efforts of any mdustnal council 
or concihation board It is unlawful for any employer, employer’s 
organization, trade umon, or other person, to dedare any strike or 
look-out, until the matter at issue has been mvestigated by on 
mdustnal council, or where there is no such council, by a concihation 
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board, aiid uiitd uoy further period stipulated in an^' agieement be- 
tween the parties as a penod, within which a strike or lock-out shall 
not be dcclaicd, shall have lapsed The minibter ma\ in certain 
pventuahties step in anrl cany on any municipal seivico at the ex- 
pense of the mumcipality The act pio\ iden penalties foi infringe- 
ments of its provisions and empowers the making of regulations for 
the effective coiiying out of its objects and purposes 
The act also provides for the appointment of a registrar of trade 
umons and employ ers’ organizations, and for the registration of trade 
unions and employers’ oigamzatious, mcludmg unions of government 
servants If the rcgistiai is satisfied that m the area in respect of 
which it IS proposed that tlie imion or oiganization should be opera- 
tive, no union oi oiganization sufficicntlv representative of the m- 
tcrests eoneeincd is already rcgislemd nndcr the act, ho is required 
to icgistcr such nmon oi oigaiuzation Kvciy legistered trade muon 
and emploj’ers’ organization is a body eorpoiate, capable m law of 
suuig and being sued The laws governing companies, insurance com- 
pames, and fncn(U^ or pio\jdc*nt soaetios do not apply to trade 
imions or cmplo\ ers’ oigainzations m respect of the exercise by such 
umons or oigamzatioiiH uf aa> hinction, or the performance of any 
act undoi the act or rules aiithwizccl tberciinder 
The Industnal Conciliation Act has been extensively and bene- 
ficially used by industry , and the record of strikes and lock-outs smoe 
this act came into opciation has been greatly icduced 
In order to enable iiidustiy to avail itself of tlie piovisions of tlus 
act, moic oigomzation on the jiart of both tlie employers and em- 
ployees IS nec'cssarj 

The Wage Act, No 27 of 192d (as aincndc'fl by Act No 23 of 1930), 
pioMdes fur the constitution of a peiinancut Wage Board foi the 
Union, to consist ot thiee mcinbein, with power given to the govern- 
ment to add two memlx'is foi anv paiticular inquiry— one to repre- 
sent the cmijlovcrs and one to loprcsciit the employees 
The Wage Boaid begins to function upon a reference by the 
minister, oi on tlu application of a registered trade umon or associa- 
lion of employers, oi , wheic no such lygisteied union or association 
exists, on the application ol cmplo^eis oi employees who satisfy the 
board as to their lepresimtativo character The proviso is made, 
however, that whcie there exist registered orgamzations of both 
employcis and cmploj^ecs sufficiently representative, the board shall 
not proceed with any investigation in respect of such trade, unless 
directed to do so by the minister The object of this proviso is to 
allow the Industiial Conciliation Act to take its course where possible 
The Wage Act defines the matters which have to be taken mto 
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conHidoration by tho board m mvMtigatmg wage and labour con- 
ditions, and the subjects upon which the board may mako a recom- 
mendation The act further provides for duties of inspection, for the 
mnmtenanco of certain records, and for a complete system of co- 
operation between the mdustnaJ inspectors of the Department of 
Labour and the mveatagations of the board, with farther co-operation 
with tho Board of Trade and Industries 

The Industrial Gonoihation Act has been used by organized masters 
and workmen , the Wage Act has been created to protect unorgamzed 
labour 



APPENDIX n 

THE EULE OF LAW AS ILLI^RATED BY THE CASE OF 
In re WilUm Koh and Nathaniel Bcdie 
(1879) Buchanan, 45 

In 1878 Willoin Kok and others ^roro an'cutod in Griqimland East, 
convoyed to Natal, and thcnco by steamer to Capetown, and there 
kept m custody from June 1878 to February 1879, when they made 
application to thu Supreme Court for their release In their petition 
they statofl that thej hud not ‘since ihcir arrival at Capetown been 
brought befoio any magistrate, a judicial tribunal, to be charged with 
the oommiHaion of any ciinie ot offence, nor arc they detamed m custody 
under the authority of any lawful warrant or authority 

‘Whereupon join petitioner humbly pray that your Lordships will 
bo pleasctl to inquire bj what authority they and their follow prisoners 
are detained lu eustoih, and m default of lawful authority that your 
Lordships will oixlei then nnmodiuto liberation and discharge * 

Wlieu this application wus brought beforo court, the court, being of 
opizuon tliat a pnma facie case liad been made out to justify an mquuy 
into tho causo of detention of tbe>c natives, made an ordei upon theor 
custodian to jiioduco them m couit and at tho same time to fumiah 
a statement of tlie cause of tlieir detention This order is analogous to 
the wnt <U hoiiime libero exhtbendo of (he Homan-Dutch law or the 
writ of coiyn/r of tho English law Tho justification put forward 
for tho detention of tho pusoncis was that they wei-e piisoaers of wror 
It appcanvl that Ihcio liad been u rcbclhou over tho appomtment of 
a chief and the piibuiieiH, after tlic icbeliion had been quelled, fled, aad 
were cajitund 

He ViLUEES C J in his judgment releasing tlic prisoneia stated 
Tt IS unnecessary to consider the i^hts wluch under tho Roman* 
Dutch law free pci sous had to a relci^ or to the writ de homine hhero 
exhibendo, for, in my opimon, the lights of the personal hberty, which 
persons within this colony enjoy, are substanliolly the same, smee the 
abohtion of slavery, as thoso wluch aro possessed in Great Bntam 
Where those lights are violated this Court would at least have the 
some power of restraining sudi violation as the Supreme Court of 
Holland had to interdict the mfiingement without sufficient cause of 
the rights to peisonal hberty as understood by the Roman-Dutch 
law But in addition to the powrs vested in this Court under the 
Roman- Dutch law, there are certam statutory provisions which not 
only add to tlie powers of tho Court, but make it the bounden duty of 
the Court to protect personal hberty whenever it is illegally m&inged 
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upon The Chai'ter of Justice, after recating in its preamble that it 
IS expedient to make proviaicm for the better and more effectual 
administration of justice in the Oape of Good Hope and in several 
territories and settdements dependent thereupon, and for that purpose 
to constitute 'vntbin the said colony and its dependencies a Supreme 
Court of Justice, enacts izl the 30th secUon that the said Supreme 
Court shall have cognizance all pleas and jurisdiction m all causes, 
whether civil, criminal or mixed, arising withm the said colony, with 
juiisdictaon over Her Majesty’s subjects and all other persons whom- 
soever residing and being witbm the said colony in as full and ample 
a mflTinfl r as the then ftxmtm g Supreme Court of Justice had or could 
lawfully exercise the same The Charter of Justice came into opeia- 
tion m February, 1834, but the powers of the Supreme Court in 
crimmal matters had been clearfy defined by Ordinance No 4U of 
1828, and these powers were confirmed by the Charter The first 
section of the Ordmance enacts that **A11 crimes and all offences 
against the law (for the commission of which any pen^ty or pumsli- 
ment la by law provided) comzmtted by any person ui this colony, or 
its dependencies, are subject to the jurisdiction of the Supreme 
Court” In the case of any Judge of an inferior court or a Irlagibtratc 
illegally committing a person to prison, it is competent for such 
prisoner under the 64th Section of the Ordinance, ”to apply to the 
Supreme Court or to the Circuit Court of the district within which 
he IS imprisoned , or m case neither of these Courts shall be tbon 
sitting, to the Chief Justice or any of the judges of the Supreme Court , 
who shall make such order thereon as to them m the circumstances 
of tile case shall seem just ”, and by the 66th section of the same Oidi- 
nance the Supreme Court and Circmt Courts are required at the close 
of each of their sessions to discharge all such persons as by law shall 
then be entitled to liberation Supposing that the applicants had been 
dotamed in one of the ordinary gaols of the colony, and it had been 
brought to tlie notice of the Court that they were so kept ivithout a 
lawful warrant, it surely would have been competent for tho Court to 
call upon the gaoler to produce the pnsoncis and justify the detention 
Can it then make any difference that they aiw detained ui a military 
fortress instead of an ordmary gaol Y I think not In cither case the 
person in whose custody they are is bound to produce his warrant or 
othei authority for detauung them, and m case the return to the ordei 
of Court be found to be olearly bad it would be the duty of this Court, 
under ordinary arcumstances to order their discharge But then it 
IS said that the Country la in such an unsettled state, that the appli- 
cants are reputed to be of suoh a dangerous character, that the Court 
ought not to ezerdse a power which under ordinary circumstances 
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might be usefully and properly exercised The disturbed state of the 
country ought not in my opimon to influence tho Court, fonts first and 
most sacred duty is to admmistci justice to those who seek it, and not 
to preserve tho peace of the country If a diffciont argument were to 
prevail, it might so happen that injustice towards individual natives 
has disturbed and unsettled a whole tnbe, and the Court would be pre- 
vented from remo vmg tho \ oi y cause which produced tho disturbance 
Par be it from me to sav that such is the ease in tho present instance 
— on tho contrary, it is clear that the government acted with tho best 
motives, and that the disturbance m Gnqualand Elast was not m any 
way caused by the arrest of the ajiphcant, but I am merely point- 
mg out the natural consequences of an argument which has been 
urged upon the Court Ihidoubtedly occasions have orison, and may 
again aiisc, when civil junscbction is suspended and the ordinary 
forms of tiial arc held in abeyance, and in consequence Martial Law 
IB proclaimed, but such a proclamation can only be justified, if at all, 
as an absolute neccssitj', and by way of self-defence, and cannot con- 
tinue m force after tho occasion winch gave rise to' it has ceased to 
exist It IS a powci which ma> be exercised by the mihtary au^on- 
ties but they do so at 1 lioir own peril, and cannot expect the assistance 
of any Civil Couit in carrying it out Tho Civil Courts have but one 
duty to perform, and tiiat is to admimster the laws of the Country 
without fear, favour, or prejudice, independently of tho oonsequenoes 
which ensue In tlio case oi Nchomia Moshosh, who was tried before 
me at King William’s Town for sedition at tho instance of the late 
Government, 1 told the juiy that their sole duty was to decide upon 
the evidence whether or not his guilt had been estabhshed, and that 
they ought not to inquire wliat effect his hberation mi^t have had 
on themmds of the natives geneioUy The jury acquitted tho prisoner, 
but 1 am not aware (hut this simple act of justice produced such 
disastrous consequeuees us ^vere anticipated by some at the time 
Thus far 1 liave assumed that the appheants are ahens, hut some of 
tho arguments whicli weic adduced before the Court went upon the 
assumption that they arc British Subjects 

Tho mattci, thcrefoie, now stands thus, cither East Gnqualand 
IS Bntish tcrritoiy and thi* Gnquas aio British subjects or not If 
tho country is not Bntish temtory, and its mhabitants are not 
Bntish subjects, Captain Blyth wa» an intruder, without any nght 
or power whatever to exorcise civil and ci immal j unsdiction over the 
Gnquas, and tho Gnquas had a perfect nght to resist him m his 
attempt to arrest some of them for offences co mmi tted m Gnqualuid 
East, or otherwise to exorcise jurisdiction over them Suppose, for 
example, that an official of the Government woro to attempt to exercise 
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cinl and criminal jurisdiction m the Orange State, and arrested 
subjects of that State, who by force of suns resisted his authonty, it 
could not for a moment be mamtained that the persons thus arrested 
if brought into this colony are prisoners of war whom the (Jovem- 
ment may detain for an mdefimte tune If Gnqualand East is not 
British territory, there can be no difference between the two cases 
except perhaps this that in the former case an immediate demaurl 
would be TTiadft by \he Free State Government on the Govcniment 
of thifl Colony for the surrender of the prisoners, whereas m the ease 
of the Gnquas the de factOt if not de jure Government of East 
Griqualand, being dependent on the Gape Gkivemment, such a 
demand would be impossible — a difference which, if it has any weight 
at all, ought to weigh m favour of the appheanta An attempt was 
indeed made at the first hearing to show that although East Griqua- 
land remained Gnqua torntory. Captain Blyth was entitled to ext i - 
cise jurisdiction over the inhabitant as a British resident appointed 
by the Crown, but no evidence was adduced in support of this view 
On the contrary, as I have more than once remaiked, the solo juns- 
diction brought forward by C^ptam Blyth for his conduct is the 
alleged fact that the country is Bntish torntory, and its inhabitants 
are Bntiah subjects But if this view bo ocfrrect, it is perfectly clmir 
that the return, statmg that tho applicants arc prisoners of wai, 
cannot be sustained 

As Bntish subjects they would be entitled to bo brought to tnal 
wathm a reasonable time after their arrebt, and to resist the claim of 
tho Crown to keep them in confinement for an indefimte pciiod us 
prisoners of war After thev had been detained for nearly tweh<* 
months on opportumty to bnng them to trial was offered to the 
Crown, but Mr Cole, in the exercise of his discretion as Counsel of the 
Crown, refused to avail himself of the opportumty The only oourbc 
therefore, which is now ojien to the Court is to order the immediate 
discharge of the appheants ’ 

See also Stgeau v The Queen, 12 S C 256 , In re Mareehane, 1 
SAB 27 
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STATUTE OF WESTMINSTER, 1931 
(22 Geo V. c 4) 

An Act to give effect to certain resolutions passed a d i93i 
by Inipeiial Conferences held in the years 1926 
and 1930 [11th December 1931 ] 

Wh£R(!.\s the delegates of His Majesty's Governments 
in the Umted Kingdom, the Dominion of Canada, the 
Commonwealth of Aiintiaha, the Domimon of New 
Eealand, tJic Union of Scut h Ahiea, the Irish Fine State 
and Newfoundland, at Impeiial Confeiences holden at 
Westminster jn the j oaii* of oiu Loid nmeteen hundred 
and twenty-siv hikI ninctceu hundred and thirty did 
ooiicm in making tlie dccUiaiioiis and resolutions set 
forth in the Kcpoits oi tho said Confciences 
And whereas it is meet and proper to set out by way 
of pieamblo to thiH A(t that, inasmuch as the Crown 
IS tho symbol of tho fico association of tho members 
of the Bntish Conimonnoalth of Nations, and as they 
arc umted by a ponimon .illcgmnco to the Crown, it 
would bo in uccoid iiith the established constitutional 
jiohition of nil the inemlKis of tlic Commonwealth in 
lelntion to one nnotlier tliat aii\ alteiation m the law 
touching tho Siuco'.nion to the Thione or the Royal 
Style and Titles shall lu icriltc i rcqiuio the osseut as well 
of the Fai Laments oi nil the Domuuons as of the 
Parhament of the United Kingdom 

And wheicAs it is in aceoid with the estabbshed 
constitutional position that no law hcrcaftei made by 
the Paihomcnt of the Umted Kingdom shall extend to 
any of the said Dominiuiis as part of the law of that 
Dominion otherwise than at the request and with tho 
consent of that Dominion 

And whereas it is necessary for the ratifying, con> 
fir min g and establisliing of ccrtoui of the said declara- 
tions and resolutions of the said Conferences that a law 
be made and enacted m due form by autlionty of the 
Parhament of tho United Kingdom 
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A.D igsi 


Meaning of 
‘ Doffllnloa ’ In 


Validity ol 
lawi made 
b> ParUamcat 
«( & Domlnloa 
28 dr SO Viet 

e «3 


Power of 
Parliament of 
Dominion to 
leelelatr ixtni 
tprrltorlulh 

Parliament of 
United King 
dom lint tn 
Icglblato for 
Dominion 
except by 
conoont 


And whciesiS the TW^ minmn of Canada, the Common- 
wealth of Auatraha, the Dominion of New Zealand, the 
Union of South Africa, the Insh Free State and New- 
foundland have severally roQuestod and consented to 
the subnnaBion of a measure to the Parhament of the 
Umted TCingrinm for making such provision with regard 
to the matters aforesaid as is hereafter in this Aet 
contained 

Now, therefore, be it enacted by the Kmg s most 
Ma]eaty by and with the advice and consent 
of the Lords Spintu^ and Temporal, and Commons in 
i.liTa sma^mblfed, and by the authoiitN 

of the same, as follows — 

1.1 In tbiq Act the expression ‘Domimon’ means 
any of the following Dominions, that is to say, the 
Dominion of Canada, tiie Commonwealth of Austiaim, 
the Dominion of New Zealand, the Umon of fioiith 
Africa, the Insh Free State and Newfoundland 

2 ^ — (1) The Golomal Laws Validity Act, 1865, shall 
not apply to any law made after the oommoneemenf 
of this Act by the Parhament of a Dominion 

(2) No law and no provision of any law made aftin 
the commencement of this Act by the Parliament of a 
Dominion shall be void, or inoperative on the giound 
that it IS repugnant to the law of England, or to the 
provisions of any existing or future Act of Parbament 
of the United Kingdom, or to any ordei , rule oi regula- 
tion made under any such Act, and the powers oi tlu 
Parhamont of a Domimon shall include the powei tn 
repeal or amend any such Act, order, rule or regulation 
m 80 far as the same is part of the law of the Doiniuion 

3. ^ It is hereby dodared and enacted that the Pailia- 
ment of a Dommion has frill power to make laws having 
estra-temtonol operation 

4. ^ No Act of Parhamont of the Umted Kingdom 
passed after the commencement of this Act shall extern I , 
or be deemed to extend, to a Dommion as part of the 
law of that Domimon, unless it u expressly declared in 
that Act that that Domimon has requested, and con- 
sented to, the enactment thereof 

6 .^ Without prejudice to the generahty of the foie- 


* Re-enaoted m the Schedule to the Status of the Uzuon Act, 1934 Scu 
Appendix VII 
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going provisiona of this Act, sections seven hundred and a d losi 
thirty-five and seven hundred and thirty-six of the uorSniTO 
Merchant Shipping Act, 1894, shall be constioied as 
though reference therein to the Legislature of a British morctuint 
poasession did not include rcfcrtaice to the Parhament of ’>7 !sf 38 \ lot 
a Dominion ^ 

6 ^ Witliout prejudice to the generahty of the fore- powTrsof 
going proviaiona of this Act, section four of the Colomal pSrilMrionts 
Courts of Admiralty Act, 1890 (which requires certain 

laws to be reserved for the sigmfication of His Majesty’s Admiralty 
pleasure or to contain a suspending clause), and so c 27 
much of section seven of that Act as requires the 
approval of His Majesty in Council to any rules of 
Court for regulating the practice and procedure of a 
Colonial Court of Admiralty, shall cease to have effect 
in any Domimon as from the conuncnccment of this Act 

7 — (1) Nothmg in this Act shall bo deemed to apjfiy sariim for 
to the repeal, amendment or alteration of the BntiBh 
North America Acta, 1867 to 1910, or any order, rule 

or regulation made thereunder SFthoAct* 

(2) The provisions of section two of this Act shall to cauuu 
extend to laws made by any of the Provmces of Canada 

and to the powers of the legislature of such Provmces 

(3) The powers conferred by this Act upon the Parha- 
ment of Canada or upon the legislatures of the Provinces 
shall be restricted to the enactment of laws m relation 
to matters within the competcnco of the Parhament of 
Canada or of any of the legislatures of the Provmces 
respectively 

8 Nothmg m this Act shall be doomed to confer saviiucfor 
any power to repeal or alter the Constitution Act of the 2*2? 
Commonwealth of Austiaha or the Constitution Act of 

the Domimon of New Zealand otherwise than in accord- ssraiaod 
ance with the law existing befene the commencement 
of this Act 

9 — (1) Nothing m this Act shall be deemed to savinv 
authonse the Parliament of tho Commonwealth of to 
Australia to make laws on any matter withm the Austiaiu. 
authority of the States of Australia, not bemg a matter 
Within the authority of tho 'Parhament or Government 

of tho Commonwealth of Australia 

^ Ro-ozuicted m tho Si-hcdule of the Status of the Unioo Act, 1934, See 
Appendix VII 
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A.D lOJi (2) i^fothing m this Act shall be deemed to require 
the concurrence of the Pailiament or Government of the 
Commonwealth of Australia in any law made by tlie 
Parliament of the United Kingdoni with respect to any 
matter within the authority of the States of Australia, 
not being a matt^ within the authority of the Pailia- 
ment or Government of the Commonwealtli of Austialia, 
m any case where it would have been in accoi dance with 
the constitutian^ practice existing before the com 
mencement of this Act that the Parhamont of the* 
United Kingdom should make that law without ^uch 
Qonourrence 

(3) In the apphcation of this Act to the Comnion> 
wealth of Australia the request and consent refeiTcd to 
m section four shall moan the request and consent ot 
the Parliament and Government of the Commonwenlth 
Ccru!n 10 — (1) None of the following sections of this Aet, 

ArtBotta that a to say, sectiona two, three, four, five and m\, 
extend to a Domimon to winch this section a])pli< s 
OT^eSoiid- Dominion unless that section 

la nd^m IS adopted by the Parliament of the Domimon, and aii\ 
Act of that Parliament adopting any section of tins 
Act may provide that the adoption shall havo eih^r t 
either from the coramcneement of tins Act oi fiom mu h 
later date os la specified in the adopting Act 

(2) The Parhament of any such Domimon as uJoit - 
said may at any time revoke the adoption of any section 
referred to in subsection (1) of this section 

(3) The Domimons to which thii> section applies aic 
the Commonwealth of Austiaha, tho Domimon of Kcu 
Zealand, and Newfoundland 

Ucnningof H ^ Notwitlistandmg onytliing 111 the Intcipietatioii 
fa?u«*Art" -A^ct, 1889, the expression 'Colony’ shall not, in am 
»2&o3^iicf Qp Parhament of tho Uiuted Kingdom passed 
after tho commencement of this Act, include a Domimoii 
OT any Provmee or State fcuming part of a Dominion 
Short title 12 ^ This Act may bo cited as the Statute of West- 
minster, 1931 

^ Re enacted in the Schedule of the Status of the Union Act, 1034 Soo 
Appendiic VII 
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SOUTH AFRICA ACT, 1909 AS AMENDED UP TO 
DECEMBER 31, 1933 

SOUTH AFRICA ACT, 1909 
q EDWARD VII 
CHAPTER 9 

An Act to constitute the Union of South Africa 

[2011i September, 1909 ] 

Win^RFAs it IS (lcsirn.blo foi the welfare and future progroas of South 
Africa th.it thcHevor.il Brit i**!! Colonies therein should be united under 
one Government lu a legiJetive nmon under the Grown of Great 
Britain and Ticland 

And whereas it is expedient to make provision for the union of the 
ColomoM (if tlie (‘a]K' of (hxKl Hope, Natal, tho Transvaal, and the 
Orange Biiu Colons on tciniM and conditions to which they have 
agreed hv rc'^olution of then re 8 |) 0 ctiTO Parliaments, and to defhe 
the executive, legislative, and jtidieial powers to be exoroiaod m tho 
government of the Uruon 

And whoreai it is (xpedient to moke provision for the establish- 
ment of provinces with powerx of legislation and admimstration m 
local matter', and m siuh otlni matters as may be specially reserved 
for provincial legislation and administoition 

And whereas it i'. expedient to provide for tho eventual admission 
mto the Union or tranhfei to the Umon of such ports of South Africa 
as are not onginallv lueluded therein 

Be it therefoie enacted l>\ the Emg’s most Excellent Majesty, by 
and with the advire and \ onspwt of tb» Lords SpmWal and Tompoieai, 
and Commons m this yin'w'nl Paihament assembled, and by the 
authority ofthesamt as follows — 75, 84. 

p\KT r 
PKFLIMINABY 

Sovereignty and Guidance of Almighty God acknowledged. 

1 ® The people of the t won arluon ledge the sovereignty and guidance 
ofAhmghtJ/ God 75, 109, 110. 

* Xole A figure at tlie oofi ol n Motion iiidieiiles the page of the book at 
which thr section la clenlt with The murguial lieuciings arc printed m bold 
typo * Ak by scrtioii 1 of Act No 9 of 1926 
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Definitions. 

2.^ In Uiis Act, unless it is otherwise expressed or impked, the 
words Hhe Uuon’ shall be taken to mean the Umon of South Africa 
as constituted under the Act, and the words ‘Houses of Parliament’, 
‘House of Farhament’, or ‘Farhament*. shall bo taken to mean the 
Parliament of the Union 75 

Application of Act to King ’a Successors. 

3 The provisions of this Act lefomng to the King shall extend to 

His hla]esty’B heirs and successors in the sovereignty of the United 
Kmgdom of Great Britain and IreJand 75 

PART n 
The UmoN 

Proclamation of Union 

4 It shall be lawful for the King, with the advice of the Privy 

Oouncil, to declare by proclamation that, on and after a date therein 
appointed, not being later than one year after the passing of this Ai f , 
the Colomes of the Cape of Good Hope, Natal, the Transvaal, and Die 
Orange Biver Colony, heremafter called the Colonies, shall bo united 
m a legislative umon under one Government under the name of the 
Umon of South Aihoa On and after the day appointed by such 
proclamation the Government and Parliament of the Umon shall 
have full power and authonty within the hmits of the Colomes, but 
the King may at any time after ^e proclamation appoint a Govern or- 
General for the Umon. 75. 

Commencement of Act 

5 . The provisions of this Act shall, luiless it is otherwiso expressed 
or implied, take effect on and after the day so appomted 

Jneorparfitioa d Colaedes iato the Union, 

6 The Colomes mentioned m section four shall become ongiual 

provmces of the Umon under the names of Cape of Good Hope, Natal , 
Transvaal, and Orange Free State, as the case may be The original 
provinces shall have the same hmsts as the respective Colonies at the 
establishment of the Umon 76 

Application of 58 end 59 Viet c. 34, &c. 

7 Upon any Colony entering the Union, the Colomal Boundaries 
Act, 1895, and every other Act applying to any of the Colomes as 

^ See t]io reference to the parliament of the Union in section 2 of the Status 
of the Union Act, 1934, and the meaning of 'hem and succeBSors’ undoi 
eection 5 of that Act (Appendix VD ) 
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being self-govoming Colonics or Colonics with responsible govern- 
ment, shall cease to apply to that Colony, but as from the date when 
this Act takes effect every such Act of Parliament shall apply to the 
Umon 

PART m 

Executive Goveenmbnt 

Executive Power 

8 ^ The Kxcciitn c Government of the Union is vested in the King, 
and shall bo administered by His Majesty m person or by a Govemor- 
Gencral as his representative 76, 1 16. 

Governor-General 

9. The Govemor-GcncraJ shall bo appointed by the King, end shall 

have and niav cxcicisc m the Umon during the King’s pleasure, but 
subject to tins Act, such powers and functions of the Kin g aa 
Majesty ma\ he pleased lo assign to him 76, 117, 124. 

Salary of Governor- General 

10. There shall he i)aAable to the King out of the Consohdated 
Revenue Fiuid of the Umon for the salary of the Governor-General 
an annual sum of ten th<)us.\nd poimds Tho salary of the Governor- 
General shall not h(> alien'd duiinglus continuance m office 134. 

Application of Act to Governor-General 

11 The provisions of this Act ivlating to tho Governor-General 
extend and appiv to the (Jo\einor-Gencral foi the time being or such 
person as the King nuv\ npjioint lo administer the government of the 
Umon The King ma> unthon/e the Governor-General to appmnt 
any person to be Ins dc'putv ivithm the Uraon dmmg his temporary 
ahNcneo, and m that (n[Hi<ity to exercxsc for and on behalf of the 
Governoi -General dining such abeence all such powers and authori- 
ties vested in the Governor-General as the Governor-General may 
assign to him, subject to any Jimitations expressed or directions given 
by the King but the appointment of such deputy shall not affect the 
exercise by the Go\ cnior-Gencral himself of any power or function 

121 

Executive Council. 

12 There shall be an Executive Council to advise the Govemor- 
General in the government of the Umon, and the memboia of the 
council shall be chosen and summoned by the Govemor-General 

* See sections 4 and 1 1 (1) of the Status of the Umon Act, 1934 (Appendix 
Vlf ) 
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and sworn as executive councillors, and shall hold office during his 

pleasure 139, 140 

Meaning of Govemor-General>in-Council 

13. The provisions of t.Tna Act referring to the Govemor-dcneial- 

in-Council shall be considered as referring to tho Govomoi -General 
acting with the advice of the Executive Ckiuncil 140 

Appointment of Ministers. 

14. ^ (1) The Governor-General nmy appoint officers not cxecediiig 
eleven in number to administer such departments of State of the 
Umon as the Govemor-General-in-Council may estabh-^h, siieli 
officers shall hold office durmg tho pleasure of the Govcrnor-Genoiul 
They shall be members of the Executive Council and ^hall be the 
King’s Ministers of State for the Union After the ffist general elec - 
tion of members of the House of Assembly, as hereinafter pro\ idod, 
no minister shall hold office foi a longer period than three months 
unless he is or becomes a member of either House of Parlinment 

^(2) WKeneverav.yM%n\^Tof8t<Utieffomanyca\JL&exckalei'tr umHc 
to perform any of ihe functions of h%8 office, the Goiernor-Oeneral’in- 
Council may appoint any member of the ExecuUce Council {whet/ier hr 
has or has not been appointed as a Minister of State, under siib-Mertion 
(1) to act tn the said Minister's stead, either generally or in the perfo) m- 
ance of any parixcidar fuwAiofii 26,141 

Appointment and Removal of Officers . 

15 ’ The appointment and removal of all officers of the publit 
service of the Union shall be vested m the Govornor-Gcncral-in 
Council, unless tho appointment is delogatcd by tho Govonior- 
General-in-Oouncil or by this Act <nr by a law of Farhament to some 
other authonty 76, 377. 

Transfer of Executive Powers to Govemor-General-in-Counciil 

16. All powers, authorities, and functions which at the ostablinh- 
ment of tho Umon arc m an} of the Colonics vested in the Govornoi 
or m the Govemor-in-CounciI, or m any authonty of tho Colon 
shall, as far as the same contmue m existence and ore capable ot 
bemg exercised after the establishment of the Umon, be vested m 
the Governor-General or m the Govemor-Gcneral-m-Council, or in 
the authonty exeicismg ainulax powers under the Union, as the case 

* As amended by section 1 of Act No 34 of 1626 

’ Added by sectum 1 of Act No 17 of 1633 

* Bee section 19 of Act No 27 of 1623 
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may he, except such powers and fimctioiis as are b'v this Act or may 
by a law of Parhament bo vested in some other authoiit} 76 

Command of Naval and Military Forces 

1 7 The commaiid-m-( hief of the naval and nuhtaiy foi cos within 
the Umon is vested m the King or m the Governor>6oneraI as his 
representative 

Seat of Govenuneat 

18. Save as in section tumty-thrfe excepted, Pictona shall be the 
seat of Government of the Union 60, 65, 76, 211. 

PART IV 
V\itLi\aiEi;T 

Legislative Power 

19 The legislative j)Owei ot the Umon t.hall bo vested in the 
Parhament of the X^nioii, heicm called Paihament, which shall con- 
sist of the King, a Senate, and a House of Assembly 76, 183. 

Sessions of Parliament 

20 ^ The Governoi -General raav appoint such times foi holding 

tbo sessions of Parliament as he tiling dt, and may also from tune 
to time, bj* proclamation oi othcivvise, prologue Parliament, and 
mav m like mantioi chssolve tho Senate and the House of Assembly 
Rimultaneouslv, or the Hou'ie of Assembly alone provided that the 
Senate shall not be <lissolvc<l within a period of ton j ears attci the 
establishment oi the Umon, and provided further that the (hssolution 
of tile Senate shall not affect any senators nominated by the Gover- 
noi-Geiicral-in-Council 205, 210, 211, 245-248 

Summoning of First Parliament 

21 Parhament Nimll be summonc^i lo meet not later than six 

montlis after the cstablislimcnt of tlic Umon 210 

Annual Session of Parliament 

22. TIlcto shaJl be a sesMon of Parhament once at least in every 
V ear, so that a period of twelve months shall not intoivcne between 
the last sittmg of Parhament m one session and its first sitting m tho 
next session 210. 

Seat of Legislature 

23 Capetown shall be the seat of the Legislature of tho Umon 

60, 65, 76, 211 

^ See section 1 of Act No 54 of 1026 regarding dissolution of tho senate , see 
also section 1 of Act No 0 of 1020 
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Sehats 

Original Constitution of Senate 

24.^ For ten 3 ’ears after the estahhshment of the Union the con- 
stitution of the Senate shall, in r^pect of the ongmal provinces, bo 
as foUoivs — 

(i) Fight senators shall be nominated by the Govemor-General- 
in-GouncJ, and for each original provinoe eight senators shalt 
be elected m the manner hereinafter provided 
(u) The senators to be nominated by the Govemor-Greneral-iii- 
Council shall hold then seats for ten years One-half of their 
number shall be selected on the ground mainly of thon 
thorough acquamtance, by reason of their official experience, 
or otherwise, with the reasonable wants and wislie<« of the 
coloured races m South A£nca If the seat of a sonatoi '^o 
nominated shall become Tacant, the Govcmor-Genoral-in- 
Council shall nominate another per‘«on to bo a senator, >>lio 
shall hold his seat for ten years 

(ui) After the passmg of this Act, and before the day appointed tor 
the establishment of the Umon, the Governor of each of Iho 
Colomea shall summon a ^cial sitting of both Houses of the 
Legislature, and the two Houses sitting together as one both 
and presided over by the Spoakei of the Legislative Assembh 
shall elect eight persons to be senators for the province Such 
senators shall hold tdieir seats for ten years If the scat of a 
senator so elected shall become vacant, the provincial council 
of the provmce for which such senator has been elected shall 
choose a person to hold the scat until the completion of the 
period for which the person in w hose stead he is clcctod woulrl 
have held his scat 71, 76, 188, 246, 448, 518 

Subsequent Constitution of Senate 

25 ® Parliament may provide for the manner in which the Kcmate 
shall bo constituted after the expiration of ten } cars, and unless and 
until such provision shall have been matlc — 

(i) the provisions of the last preceding section, with regard to 
nommated Benators shall cemtanuo to have efFeot , 

(u) eight senators for each province shall bo elected by the inein- 
bers of the provmcial council of such province together with 
the members of the House of Assembly elected for such pro- 
vince Such senators shall hold their seats for ten years unless 

^ See footnote, p 563 

’ See section 1 of Act No 64 of 1928 regarding dissolution of the senate 
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the Senate be sooner duiH<^ved If the biftl of an elected senator 
shall become vacant, tbc membera of the pioviucial council of 
tlio province, togcthei with the members of the Houbc of 
Absembly elected for such p^vince, shall choose a ]xo^on to 
hold the scat until the completion of the peiiod for which the 
person in whose stead he is elected would have held his seat The 
Oovemor-Gencral*in-Conncil shall make regulations forthe joint 
election of senators prescribed in this section 76, 246 
Qualifications of Senators. 

26.^ The quohfications of a senator shall bo as follows — 

Ho must — 

(а) be not less than thiity years of age , 

(б) bo quahfiod to be legistered aa a voter for the election of mem> 
hors of the House of Assembly m one of the piovinces , 

(e) have resided for five \eant within the hmits of tho Union as 
cxistmg at the time vhen he is elected or nommatod, as the 
case may be , 

{d) bo a Bntish subject of European descent , 

(e) in the case of an elcctecl senator, be the registered owner of 
immovable property withm tho Union of the value of not less 
than five hundred pounds over and above any special mort* 
gages thorcon 

For tho purposes of tins scetKm, residence m, and property situated 
withm, a Colony before its incoipoiation m the Umon shall be treated 
as residence m and piopcrty situated within the Umon 

13, 36, 188, 190, 213 

Appointment and Tenure of Office of President 

27 The Senate shall, before piocccdmg to the dispatch of any 

other business, choose a senator to bo the President of the Senate, 
and as often as the oihoo of President becomes vacant the Senate shall 
again choose a senator to bo the flosident The Z^sident shall cease 
to hold office if he ceasos to be a senotor He may be removed from 
office by a vote of tho Senate, or he ma.\ resign bis office by wntmg 
under his hand addressed to the Govemor-Geneial 214 

Deputy-President 

28 Prior to or duimg any absence of the President the Senate 
may chooso a senator to perfoiiu his duties m bis absence 217. 
Resignation of Senators. 

29 A scnatoi may, by wiitmg under his hand addressed to the 
Governor-General, resign his seat, which thereupon shall become 

^ See section 0 of the Status of tho Umon Art, 1034 (Appendix Vil) in 
regard to mb-clause (d) Soo also section 4 (2) of Act No 18 of 1930 
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vacant The Govemoi -General ahall aa soon as practicable cause 

steps to be taken to have the vacancy filled 188 

Quoruxn 

30 The presence of at least twelve senators shall be necessarj' to 
constitute a meeting of the Senate for the exercise of its powers 

Voting in the Senate 

31 All questions in the Senate be determined by a majority 
of votes of senators present oth^ tihan the President or the presiding 
senator, who shall, however, have and exercise a castmg vote in the 
case of on equality of votes 

House: of AsaBMBi.Y 
Constitution of House of Assembly. 

32. The House of Assembly shall be composed of members directh 

chosen hy the voters of the Union in electoral divisions dehzmtcd as 
heremafW provided 76, 191, 195 

Original Number of Members 

33. The number of members to be elected m the origmal provmct'A 
at the first election and imtil the number is altered m accordance 
with the provisions of this Act shall he as follows — 

Cape of Good Hope Fifty*one 

Natal . Seventeen 

Transvaal Thn-ty-six 

Orange Free State . Seventeen 

These numbers may be mcreased as provided in the next succecdnig 
section, but shall not, m the case of any original piovince, bo dinun- 
ishcd until the total number of members of the House of Assembly 
m respect of the provinces herein pro\uded foz reaches one hunched 
and fifty, or until a period of tot ycam has elapsed after the establish- 
ment of the Umon, whichever is the longer period 71, 99, 192 

Increase of Number of Members 

34 ^ The number of members to be elected m each province as 
provided m section thiHy-ihree, shall be increased fiom time to time 
as may be necessary in accordance with the followmg provisions — 
(i) The quota of the Umon shall be obtained by dividmg the total 
number of European male adults in the Umon, as abcertamcd 
at the census of nmetcen hundred and four, by the total 
number of members of the House of Assembly as constituted 
at the establishment of tho Umcm 

* See Alt No 2 of 1910, section 1 of Act No 31 of 1918, and also Act No 15 
of 1918 
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(u) In ninoteen hundred and eleven, and evi.ry live ycaiu lLeie> 
after, a census of the Euioj^n population of the Union shall 
be taken for the pui poses of this Act 

(ni) After any such census the number of European male adults 
in each province shall be compaicd with the number of 
European male adults as ascertamed at the census of nmeteen 
hundred and four, and, m the case of any province where an 
increase is shown, as compared with the census of nineteen 
hundred and four, equal to the quota of the Umon, or any 
multiple thereof, the numb^ of members allotted to su(^ 
province in the last preceding section shall be increased by 
an additional member or an additional number of members 
equal to such multiple, as the case may be 

(iv) Notwithstanding anything herem contained, no additional 
member shall be allotted to any province until the total 
number of European male adults in such provmce exceeds 
the quota of the Umon multiphed by the number of members 
allotted to such piovincc for the time being, and thereupon 
additional members shall bo allotted to such province in 
respect only of such excess 

(v) As soon as the number of members of the House of Assembly 
to be elected in the onginal provmces in accordance with the 
preceding sub-sections icaches the total of one hundred and 
fifty, such total shall uot be furtiier mcreased unless and until 
Parliament otherwLse provides , and subject to the provisiona 
of the lost preceding section the distribution of members 
among the proviiiccs shall be such that the proportion between 
tho number of members to bo elected at any time m each 
province and tho nuiub^ of European male adults m suoh 
piovince as ascertained at the last prccedmg census, sh^ as 
far as possiblo be identical throughout the Umon 

(vi) 'Male adults’ in this Act sliall bo taken to mean males of 
twenty-one ycais of age <n: upwards not bemg members of 
His Majesty’s regular foices on full pay 
(vu) For the purposes of tius Act the number of European male 
adult*), as ascertamed at the census of nmeteen hundred and 


four, shall be taken to l»— 

For tho Cape of Good Hope 167,546 

For Natal 34,784 

For the Transvaal . 106,493 

For tho Qrmige Free State . . 41,014 


99 , 108 , 192 , 196 . 
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Qualifications of Voters 

35 ^ (1) Failiament may by law prescribe the quaJifications which 
shall be necessary to entitle persons to vote at the eloction of members 
of the House of Assembly, but no such law shall disqualify any person 
in the province of the Cape of Grood Hope who, under the laws exist- 
ing in the Colony of the Cape of Good Hope at the establishment of 
the Union, is or may bcoozne capable of being registered as a voter 
fiom being so registered m the province of the Cape of Good Hope 
by reason of his race or colour only, unless the Bill be passed by botii 
Houses of Parliament sitting tc^ther, and at the third reading be 
agreed to by not less tha n two-thirds of the total number of mcni bei s 
of both Houses A Bill so passed at such ]omt sitting shall bo takim 
to have been duly passed by both Houses of Parhament 

(2) No person who at the passing of any such law is registered uh 
a voter in any province be removed from the register by reason 

only of any diaquahfication baaed on race or colour. 76, 1 97, 239. 

Application of Existing Qualifications. 

36 ^ Subject to the provisions of the last preceding section, the 

qualifications of parliamentary voteia, as existing m the several 
Colomos at the establishment cd^the Xhnon, shall be the quahficatiuns 
necessary to entitle persons m tho corresponding provinces to vote 
for the election of members of the Houve of Assembly Provided that 
no member of Hw Majesty’s regular forces on full pay shall lu* 
entitled to be registered as a voter 13, 76, 197 

Elections. 

37 * (1) Subject to the provisioite of this Act, the laws in foice in 
the Colomos at tiie estabhsbment of Uic Umon relating to elcclioiLs 
for the more numerous Houses of Parhament in such Ccdonics re^pei - 
tsvely, the regutration of voters, the oaths or declarations to be token 
by voters, icturmng officers, the powers and duties of such offiass 
the proceedings m connexion with elections, election expenses, 
corrupt and illegal practices, tiie hearing of election petitions and the 
proceeding*, incident thereto, the vacating of seats of members, and 
the proceedings necessaiv for filling such vacaiiciCH, shall, nvutatis 
mulandts, apply to the elections m the respective provmcea of 
members of the House of Assembly 

(2) Notwithstanding anything to tho contrary in any of the said 

^ Cf paragraph > ii of the Royal Instructions (.^ppondix VI) 

* See section 144 of Act No 12 of 1918, Act No 18 of 1930, Act No 41 of 
1931 

* See section 36 (2) of Act No 12 of 1818 , Acts Nos 11 of 1926, 23of 1920, 
24 of 1928, 33 of 1931 
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laws contained, at any gcsnoral election of members of the House of 
Assembly, all polls sliall be taken on one and the some day in all the 
electoral divisions throughout the Union, such day to bo appomted 
by the Govomor-Greneral-m-Couneil 13, 76, 197, 204, 208 

Commission for Delimitation of Electoral Divisions 

38 Between the date of the pacing of this Act and the date firaH 

for the estabhshment of the Union, the Govcmor'in-Counoil of each 
of the Colonies shall nominate a judge of any of the Supreme or Htgh 
Courts of the Colomes, and the judges so nonunat^ shall, upon 
acceptanco by them respectively of such nomination, form a jomt 
commission, without any further appointment, for the purpose of 
the first division of the provinces into electoral divisions The Hi gh 
Commissioner for South Afnca shall forthwith convene a meeting of 
such comimssjon at such time ami 2 ilace m one of the Colonias as he 
shall fiv and determine At such meetmg the CommisaionerB ah*.!! 
elect one of their number as cliaiiman of such commission They 
shall thereupon proceed with the discharge of their duties under this 
Act, and may appomt persons in any province to assist them or to 
act as assessors to thu comimsHion or with individual members thereof 
for tlio purpose of inquiring into matters connected with the dutaes 
of tho commission The Lomiuibsion may regulate their own prooe* 
dure and may act by a majoniv of thmr number All moneys required 
for the jiaymcnt of the expenses of such commission before the estab- 
lishment of the Umon m an\ of the Colomes shall be provided by the 
Covemoi-m-Couiicil ol eu<h Colony In ease of the death, resigna- 
tion, 01 othci disability of any of the Commissioners before the 
estabhsliment of the Union, the Govomot-m-Counoil of the Colony 
111 rcspL'ct of whicli he was nominated HbitTl forthwith nominate 
another judge to fill the vacancy After the establishment of the 
Umon the expenses of the commission shall be defrayed by the 
6overnor-6eneral-in-Council, and any vacanmeB shall be filled 
by him 195. 

Electoral Divisions 

39 Tho commission nlinll divide each province mto electoral 

divisions, each rctuimng one membei 195. 

Method of Dividing Provinces into Electoral Divisions. 

40 (1) For the purpose of such division as is m the last preceding 
section mentioned, the quota of each province shall be obtained by 
dividmg the total number of voters in tho province, as ascertuned 
at the last registration of voters, by tho number of members of the 
House of Assembly to be elected therein 
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(2) Each province shall be divided into electoral divisions in such 
a maimer tliat each such division shall, subject to tho provisions of 
sub-section (3) of this section, contam a number of voters, as neaily 
as ma^' be, equal to the quota of the province 

(3) The Commissioners shall gi^ due consideration to — 

(a) community or diversity of int^ests , 

(b) means of commumcation , 

(c) phj^cal features , 

(d) existmg electoral boundaries , 

(e) sparsity or density of population , 

in such manner that, vhile taking the quota of voters as the basis 
of division, the Gommissioncrs may, 'whenever they deem it necessar) , 
depart thore&om, but in no case to any greater extent than fifteen 
per centum more or fifteen per centum less than the quota 195 

Alteration of Flectoral Divisions. 

41 ^ As soon as may be after every qumquennial census, the 
Oovemor-General-m-Counal shall appoint a commission consisting 
of throe judges of the Supreme Court of South Africa to carry out 
any re*<hviaiQn which may have become necessary as between tliu 
different electoral divisions m each provmce, and to provide for tlu 
allocation of the number of members to which such provmce nun 
have become entitled under the provisions of this Act In cairj mg 
out such re-division and allocation the commission shall have tiu 
same powers and proceed upon the same principles os are by this A( t 
provided in regard to the orqpiial division 195 

Powers and Duties of Commission for Delimiting Electoral 
Divisions 

42A (1) The joint commission constituted under section thirlff- 
eight, and any subsequent commission appointed under the provisions 
of the last precedmg section, shall submit to the Govemoi-Geneiab 
in-CJouncil — 

(ff) a hst of electoral divisions, with tho names given to them b\ 
the commihsion and a description of the boundaries of cvci\ 
such division 

(6) a map or maps showing the elector^ divimons into which the* 
provinces have been divided 

(c) such further particulars as they consider necessary 

(2) The Oovemor-General-in-Council may refer to the commission 
for its consideration any matter relatmg to such list or arising out 
of the powers or duties of the commismon 

^ See BoctiOD 3 of Act No 18 of 1930 
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(3) The Governor-Gcneial-in-Council #»hall prof loim the names ant] 
boundaiicB of the clectoial divisions as finally settled and certified 
by the commission, or a majoiity thereof, and thereafter, until there 
shall be a rc-division, the clectoial divibions as named and defined 
shall be the electoral (bvisions of the Union in the provinces 

(4) If any discrepancy shall arise between the desciiptiou of the 

divisions and the afoicsaid map or maps, the description shall 
prevail 195 

Date from which Alteration of Electoral Divisions to take effect 

43 Any alteration in the numbci of members of the House of 
Asscmblv to be elected in the seveial ^novinces, and any re-division 
of the provnnccB mto clectoial divisions, bhall, mrcspect of the election 
of members of the Hoicse ol As&emblv , come into operation at tho next 
general election held aftei the eomiiletion of tho re-division or of any 
allocation consequent upon such alteration, and not earher 195. 

Qualifications of Members of House of Assembly 

44 ^ Tho quahfications of a membei of the House of Assembly 
shall bo as follow s — 

Ho must — 

(а) bo qualified to be i-egi&lcicd as a voter for the election of 
members of tlic House of .\ssembly in one of the provinces , 

(б) have resided for five years within th(* hmits of the Umon bh 
existing at the tunc* when ho is electt*d , 

(f) be a Biitish subject ol Kmopean descent 

Foi the puijiO'^es ol tins section, lOsidcnet* m a Colony before its 
nuoiporation in the Union shall be* tieatcsl as lesidcnco m tho Umon 

191 

Duration 

45 Evei^ House of Asseiublv sluill continue for five >'eRrs from 
the fust meeting tfnieof, and no longer, but may 6e sooner dissolved 
by the Goveiiioi-Gciieial 

Appointment and Tenure of Office of Speaker 

46 The House of Abseinl)l> bliall, befoie proceeding to the dispatch 
ol any other businc-'S, choo>t* a inenibei to be tho Speaker of the 
House, and, os often as the oiEcc of Spcakci becomes vacant, the 
House shall again choose a inembci to bo the Spcakei The Speaker 
shall cease to hold his office if he ceases to be a momber He may be 
removed from office by a vote of the House, or he may resign his 

^ Seo section 37 of Act No 12of idlSoBninendoilbysectioniTof AotNo 11 
of 1926 Sco footnotes to bections 76 and 37 supra, soo section 6 of tho Status 
of the Union Act, 1934 (Appendix VII) 
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office or hiR scat by wntmg under hia hand addressed to the Gk>Tcrnor- 

Gwieral 215 

Deputy - Speaker . 

47 Pnor to or during the absence of the Speaker^ the House of 
Abscniblv may choose a member to perform his duties m his absence 

217 

Resignation 

48 ^ A member may, by %Titmg under his hand addressed to tiu 
Speaker, or if the Speaker is absent fiom the Union, to the Goi ornor 
General, resign his seat, which shall thereupon become vacant 

Quorum 

49. The presence of at least thirty members of the House oi 
Assembly shall be necessary to constitute a meetmg of the Hoini* 
for the ezercise of its powers 

Voting In House of Assembly. 

50. All questions in the House of Assembly shall be determined 
by a majority of votes of members present other than the Rpeakci 
or the presiding member, who simll, however, have and exercihC a 
casting vote in the case of an equality of votes 

Botk Hotrsfis of Pablzahbnx 
Oath or Affirmation of Allegiance. 

51 ^ Every senator and every member of the House of Asseml>l\ 
shall, before taking his scat, make and subscribe befoi'c the Govi mot • 
General, or some person authorized by him, an oath oi affirroation ol 
allegiance in the following form — 

Oaih 

l,AB,do swear that I will be faithful and bear true allcgiunet* 
to His Majesty [Aere irisert the name of the King or Queen of (he 
United Kingdom of Great Britain and Ireland for the time being] 
His [or Her] heirs and successors accordmg to law So help me ( hxl 

A^irmation 

I, A H , do solemnly and smeeroly affirm and declaie that 1 w ill 
be faithful and boar true allegiance to H>a Majesty [here insert the 
name of the King or Queen of the United Kingdom of Great Britai n 
and Ireland for the time being] Hia ]pr Her] heirs and succc^sois 
accordmg to law 184, 213-215 

* Repealed by Beotion forty •nine (1), Act Ro 11 ol 1026 BooSubsintton 
(2) thereof, which is to the some effect 

* See section 7 of the Status of the UnjoD Act, 1034 (Appendix VII}, whciv 
the now form of oath is printed 
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Members of either House disqualified for bemg Member of the 
other House. 

52 A raembor of either House of Parliament shall be incapable of 

bomg chosen or of sitting as a member of the other House Piovidecl 
that every Minister of State •who is a member of eithei House of 
Parhament shall have the right to sit and speak m the Senate and 
the House of AasciubU , lint shall vote only in the House of which 
he IS a membei 18, 191 

Dlsquallilcatloiis for bemg a Member of either House. 

53 ^ No person shall bo capable of being chosen or of sittmg as a 
senator or as a member of the House of Assembly who — 

(а) has been at any time convicted of any crime or offence for 
which he shall have been sentenced to impnsonment without 
the option of a Bno for a- tens of not less ^as twelve months, 
unless he shall have received a grant of amnesty or a free 
pardon, or unless such impnsonment shall have expired at least 
five yeara before the date of hia elcrtion , or 

(б) IS an unrchabihtate<l insolvent , or 

(o) 16 of unsound mmd, and has boon so declared by a competent 
court , or 

(d) holds any office of profit undci the Ciown within the Umon 
Provided that tlio following persons shall not be deemed to 
hold on office of profit uud^ the Crown for the purposes of this 
Bub-seclion 

(1) a Minister of State for tlic Umon , 

(2) a person in receipt of a pension from the Crown , 

(3) an officer oi membei of His ifajesty’s naval or military forces 

oil retiicd or half-puv, or an officer oi member of the naval or 
mihtaiy forces of the Umon whose seivices arc not wholly 
employed by the Umon 191, 192 

Vacation of Seats 

54 ■ Jf a senator oi mcinliei of the Houho of Assembly — 

(«) becomes subject to aii> of the disabilities mentioned m "the last 
preceding scctioii , or 

(6) ceases to be qualified as required by law , or 

(r) fails for a whole ordinary session to attend without the speoial 
leave of the Senate or the House of Assembly, as the case 
may be , 

his seat shall thereupon become vacant 192 

^ Soe section 1 of Act Xo 10 of 1015 , soction 1 of Act No 23 of 1020 , section 
27ofActNo II of 1020 See section 2 of Act No 17 of 1933 for now Bubsection 
(4) regarding jubIicob of the pocKO * See section 61 of ^ot No 11 of 1920. 
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Penalty for Sitting or Voting when Disqualified. 

55. If any person who la by law incapable of sitting as a acnatnr 

or member of the Houao of Aasmnbly shall, while so disqualified and 
knowing or having reasonable grounds for knowing that he m so cLh- 
quohfied, sit or vote as a member of the Senate oi the House* of 
Assembly, he shall bo liable to a penalty of one hundred pounds for 
each day on which he shall so sit or vote, to be recovered on behalf 
of the Treasury of the Umon by action in anj Supcnoi (‘ouit of 
the Umon 192 

Allowances of Members 

56. ^ (1) 8 vh 3 tcttoik 6 provist<niB ofihta seciton, even/ member of tlu 
Senate and the House of Assembly {exdudtng Ministers receniiiy a 
salary under the Crown, (he Presiderd of the Senate and the Spcaler of 
(he House of Assembly) shall receive an alloicanee of seven hundruJ 
pounds per annum 

(2) For every day during which any such member fails to nilnul a 
meeting of the House of which he is a member there shall be ded ucfi d tlu 
sum of two pounds Provided that such membtr shall be exempted from 
deductions on account of such failure — 

(а) forany day on which he aliends a meeting of anyCommifUt of llu 
House for which he is a member, and 

(б) when hts absence is due to his tUness or to the eummont ot sub- 
poena of a competent Court {except a summons to unsua it 
criminal charge upon which he is coniic/ed), and 

(c) when hts absence ts due to the death or se> ions illnew of his wife 
and such absence ts condoned by the Sesmonal CommiHfe on 
Standing Orders of the Senate or the CoinmiW'e on Standing iUdt s 
and Orders of the House of Assembiy {its the case may In), and 

{d) in respect of any fuithcr pttwd of abs(vce not {.ircediufj fifftru 
days on which he so fads to atttnd dm mg a session at u Inch flu 
estimates of expenditure for the ordinary adminisiratiic sen in h 
of a financial year are considered 

(3) Subject to the deductions incvned, if any, the Cleil of tlu lIou'^e 
concerned shall pay to every such member of the House of vhuh Ju is 
Clerk the allowance aforesaid in monGdy instalments, the first mouth la 
be reckoned from the date notified in the Gazette as the date on which the 
member concerned was nominated or elected {as the case may be) 

(4) The amount of the aUouances paid under this section shall he 
charged annually to the Consolidated Revenue Fund and the proimou 

^ As substituted by sectinn 1 of Act No ol of 102C, see sections 4 aikI 11 
of Act No 21 of 1932 
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of this subsection shall be deemed to be an appropriation of every svrih 
amount 183 

FiivUeges of Houses of ParUament 

57 ^ Tlie pow'era, jinvilcgcfi, and immunities of tho Senate and of 

the House of Assembly and of the members and committees of each 
House shall, subject to the pro\iaons of this Act, be such as are 
declared by Parliament, and until declared shall bo those of the House 
of Assembly of the Capo of Good Hope and of its members and com- 
mittees at the establishment of the Umon 72, 108, 251 

Rules of Procedure 

58 Each House of Parhament may make rules and orders with 

respect to tlie order and conduct of its business and proceodnigs 
Until such rules and orders bhall have been made the rules and orders 
of the Legislative Council and House of Assembly of the Cape of Good 
Hope at the establishment of the Umon shall m ulatis mutandis apply 
to the Senate ond House of Assembly lespcctively If a jomt sitting 
of both Houses of Parliament is required under the proinsions of this 
Act, it shall be convened by the Governor-General by message to both 
Houses At an> such jouit sitting the Speaker of the House of As- 
sembly bhall preside and the rules of the House of Assembly shall, as 
far as practicable, apply 72, 219, 230, 239 

PownsRS (ii- Parliajueut 
P owers of Parliament. 

59 ® Parliament shall have full pou er to make lav s for tho peace, 

order, and good government of tho Umon 76, 93, 97, 

Money Bills 

60 (1) Bills appropriating re>ciiuc or moneys or imposmg taxation 
shall originate only m the House of Assembly Hut a ftU shall not be 
taken to ajipropnato revenue or moneys or to impose taxation by 
reason only of its containing provisions foi tho imposition or appro- 
jmation of lines or other pecunian penalties 

(2) The Nenalo may not amend any Ihlls so far as they impose 
taxation or appropriate revenue or moneys for tho services of the 
Government 

(3) Tho bieuate may not amend any Bills so as to increase any pro- 
posed charges or burden on the iicoplc 15, 223, 224 

^ But SCO now Fowors andPriMlcgos uf Ferlinmont Act (Act No IQoflOll) 

* Bee siciion 3 oi tho Statute of >\cstmtnbtw, 1931 (Appendix III), and 
Boction 2 of tho Status of the Union Act, 1934 (Appendix VII) 
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Appropriation Bills 

61 Any Bill which appropnates revenue or moneys for the 

ordmary annual services of the Government shall deal only with such 
appropriation 224 

Recommendation of Money Votes. 

62 The House of Assembly sh^ not ongmate or pass any vote, 

resolution, address, or Bill for ihe aj^iropnaUon of any part of the 
pubhc revenue or of any tax or impost to any purpose unless such 
appropriation has been recommended message from the Governor- 
General during the session m which snch vote, resolution, address, 
or Bill is proposed 222, 224 

Disagreements between the Two Houses. 

63 If the House of Assembly passes any Bill and the Senate 
rejects or fails to pass it or passes it with amendments to which the 
House of Assembly will not agree, and if the House of Assembl) in 
the nextaession again passes theBill with or without any amendments 
which have been made or agreed to by the Senate and tlio Senate 
rejects or fails to pass it or passes it witl^ amendments to which the 
House of Assembly will not agree, the Governor-General may dunug 
that session convene a jomt sitting of the members of the Senate anrl 
House of Assembly The members present at any such joint sitting 
may deliberate and shall vote together upon the Bill as last projiosed 
by the House of Assembly and upon amendments, if any, which ha\ e 
been mode therem by one House of Farhament and not agreed to 
by the other , and any such amendments which are afOrmerl by a 
majonty of the total number of members of the Senate and House of 
Assembly present at such sittmg shall be taken to have been earned, 
and if the Bill with the araendmente, if any, is affirmed by a majority 
of the membeFB of the Senate and House of Assembly present at sitch 
sitting, it shall be taken to have been duly passed by both Houois oi 
Parliament Provided that, if the Senate shall reject or ful to jiass 
any Bill dealing with the appropriation of revenue or moneys for the 
pubhc service, such jomt sitting may be convened durmg the same 
session in which the Senate so rejecte or fads to pass such Bill 

77, 183, 230, 232, 233, 237 

Royal Assent to Bills. 

64 ^ When a Bill is presented to the Governor-General for the 
Kmg’s Assent, he shall declare according to his disoretion, but subject 
to the provisions of this Act, and to such instructions as may from 

^ See seotion 8 of the Status of the Doion Act, 1934 (Appondix VII), vhich 
aboUahes the right of reservug bills for the Kmg’s pleasure 
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time to time be given m thst behalf by the Kmg, that he assonts in 
the King s name, or tliat lie withholds aesent, or that he reserves the 
Bill for the signification of the King’s pleasure AH Bills repealmg or 
amendmg tins section or ftiiv of the provisions of Chapter IV under 
the heading ‘House of Assembly’, and all Bills abolishing provmoial 
councils or abridging the pow^ conferred on provmcial councils 
under section othenrise than in accordance with the pro- 

visions of tliat «?eclion, shall be so reserved The Governor-General 
ma3’ return to the House in which it ongmated any Bill so presented 
to him, and may transmit therewith any amendments which he may 
recommend, and the House ma> deal with the recommendation 

77, 96, 134, 226, 243. 

Disallowance of Bills 

65.^ The Kmg Tnaj'disillowanylawwithmoneyear after it has been 
assented to by the Go\ cmor-General, and such disallowance, on being 
made known b^ the Oo^ ernor-General by speech or message to each of 
the Houses of Pnr]i.iment or bv proclamation, shall annul thelaw&om 
the clay when the cli^allow'anoo is made known 77, 96, 135, 243 

Reservation of Bills 

66 ^ A Bill rosurvod for the King s pleasure shall not have any foroe 

unless and until, withm one year from the day on which it was pre- 
sented to the Governor-Goncial for tho lOng's Assent, the Ooremor- 
General makes know n bv ^}>cech or message to each of the Houses of 
Parliament or bv proelamation that it has received the King’s 
Assent 77, 96, 135, 243 

Signature and Enrolment of Acts 

67 ’ Ah soon as inaj be after any law shall have been assented to 

in the Kmg s name bj- the Governor-General, or having been reserved 
for the King s pleasure shall have received his assent, the Clerk of the 
House of Assembly shall cause two fair copies of such law, one being 
in the Englinh and the othei m the Dutch language {one of which 
copies shall be signed by the Governor-General), to be enrolled of 
record in the office of the Registrar of tho Appellate Division of the 
Supreme Court of SoiUli AfiJc^t, and such copies shall be conclusive 
e\idence as to tlic provisions of cvCTy such law, and m case of conflict 
Lotwocn tho two copies thus deposited that signed by the Governor- 
General shall prevail 244 

^ Scospction II (2) of tlic SlutuB of tl» Union Act, 1934 (Appendix VII) 

^ 7'hib Bcction IS ivpofilid by section II (1) of tho Status of the Union Act, 
1934 (Appendix VII) 

■* AmendedM bectiori9of tho Sbitiis of tlis Union Act, 1934 (Appendix VII) 
Act No 8 of 1923 includes Afrikaans in the Dutch language 

PP 
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PART V 
The Provinces 
Admtnutrators 

Appointment and Tenure of Office of Provincial Administrators 

68 (1) In each province there shall be a chief executive oilicer 
appointed bv the Govemor-General-m-Council, who shall be styled 
the administrator of the province, and in whose name all executive 
acts relating to jirovincial affairs therein shall be done 

(2) In the appointment of the administrator of any province, the 
Governor-General-m-Counoil shall, as far as practicable, give prefer- 
ence to persons resident in such province 

(3) Such administrator shall hold office for a term of ff\ c years and 
shall not be removed before the expiration thereof except bv the 
Governor-General-m-Oouncil for cause assigned, which shall be com- 
mnmeated by message to both Houses of Paihament v ithin one u oek 
after tlie removal, if Parliament be then sitting, or if Parliament be 
not sitting, then withm one week after the commencement of the next 
ensuing session 

(4) The Governor-General-m-Council mav from tune to time 
appoint a deput^'^adminiatrator to oxocute the office and functions 
of the administrator dunng hie absence illness or other inability 

77, 177, 315, 318, 346 

Salaries of Administrators 

69 The salaries of the administrators shall be fixed and provided 

by Parbament, and shall not be reduced during their respective terms 
of office 315,316 

ProvinctaJ Couvcih 
Constitution of Provincial Councils 

70 (1) There shall be a proMwial council in each province con- 
sisting of the same number of membors as are elected in the pro\ int c 
for the House of Assembly Ibtjvided that, in any province wliosc 
representatives in the House of Aswmbh shall be less than tweiitv- 
five in number, the provincial council shall consist of twenty-five 
members 

(2) Any person qualified to vote for the election of members of the 
provincial council shall be qualified to bo a member of such council 

77, 322 

Qualification of Provincial Councillors. 

71 ^ (1) The members of the provincial council shall bo elected bj' 
the persons quahfied to vote for the election of members of the House 

^ See Bection J of Act No 18 of 1930. 
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of AflRPmWy in the province voting in the same electoral di\nMiona 
as arc dehmited for the election of members of the House of Asseinbl v 
Provided that, ill anv province m which less than tv\entv-hve 
memberH are elected to tho House of Assemblv, the delimitation of 
the electoral divisions and anv necessary re*allocation of members 
or adjustment of electoral diviHions, sliall bo effected by tho same 
commission and on the same jimiciples as are prescribed in regard to 
the electoral divisions for the House of Assembly 

(2) Any alteration tn the immlior of members of tho provincial 
council, and «inv re-ilivihion of the 2 >rovince into electoral divisions, 
shall come into ojicrution at the neAt general election foi such council 
hold after the completion of snch re-division or of any allocation 
consequent njion such niteiation, and not oarher 

(3) The election shall take place ut such times as the administrator 

shall b\ proclamation direct, ami the pKivisions of section thirty-8ei>en 
a 2 )j>Iicdble to the (■Icctioii of members of the House of Assembly shall 
mufaUs wnfatuh^ apiilv to such elections 316, 322. 

Application of Sections fifty>tiiree to fifty-five to Provincial 
Councillors 

72 ' The provisions ot jijfy-joury and^fy-Jftc, 

relativ e to members of the House of Aasombl> shall miUaha mutandis 
apply to members of the provincial councils Provided that any 
mem hex of a provinouil council n ho shall become a member of either 
House of Parliament slmll thereupon cease to bo a member of such 
provincial council 77, 334 

Tenure of Office by Provindai Councillors. 

73 Blacli jirov nicial council shall continue for three years &om the 
date of its first meeting and shall not be subject to dissolution save 
bv effluxion of tune 

Sessions of Provincial Councils 

74 The admiinsliator of eacli jjrovince shall by proclamation fix 

such tunes for holding the HC'«Jion& of tlic provmcial council as he may 
think fit, nnd inav from time to time prologue such council Provided 
that there sh«ill be a session of everj provuncial council once at least 
m cverv vear, ho that a 2*^**^^ twelve months shall not intervene 
between the last sitting of the council m one session and its first 
'^ittmg in the next neasion 316, 324 

Chairman of Provincial Councils 

75 The jirovincial conned shall elect from among its members a 
chairman, and may inako mice for the conduct of its proceedings 

^ Soc bection 37 of A<1 No 12 of 1918, soctiuna 27 and 61 of Act No 11 of 
1926 
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Such rules shall be tranamitted by the administrator to the Governor- 
General, and shall have full force and effect unless and until the 
Govemor-Gcneral-m-Council shall express his disapproval thereof in 
writing addressed to the administrator 325 

Allowances of Provincial Councillors 

76 The members of the provincial council shall receive such 

allowances as wball be determn^ by the GovOTnor-General-m- 
Council 324 

Freedom of Speech in Provindel Councils 

77 There shall be freedom of speoch in the provincial council, 
and no member shall be hablc to any action or proceedmg in any 
court by reason of his speech or vote m such council 325 

Execulite Commxtttea 
Provincial Executive Committees 

78. (1) Each provmcial council shall at its first meeting after anv 
general election elect from among its members, or otheiwise, four 
persons to form with the admimstKitor, who shall be chairman an 
executive committee for the provmce The members of the executive 
committee other than the administrator shall hold office until tlio 
election of their successors m tho same manner 

(2) Such members shall receive such remuneration as the provincial 
council, with the approval of the GovOTnor-General-in-Council, nhall 
determine 

(3) A member of tho provincial council shall not bo disqualified 
from sittmg as a member by reason of his having been elected as a 
member of the executive committee 

(4) Any casual vacancy arismg in the executive committee shall 

be filled by election by the provmcial council if then m session, or if 
the council is not m session, bv a person appomted by the executive 
committee to hold office tempoTOxUy pending an. eleetion by the 
council 77, 319, 346 

Right of Administrator, &c , to Take Part In Proceedmge of 
Provincial Council 

79 The administrator and any other member of tho exeeutn e 

committee of a provmce, not bemg a member of the provincial 
council, shall have the right to take part m the proceedii^s of the 
council, but shall not have the nght to vote 77, 316, 320 

Powers of Provincial Executive Committees 

80 The executive comimttee shall on behalf of the provincial 
council carry on the administraticm of provmcial affairs Until the 
first election of members to serve on the executive committee, such 
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admuiistration shall be corned on by the adnximsliotur Whene\'er 
there aie not sufficient members of the executive committee to form 
a quorum according to the niles of committee, the admuiistrator 
siiall, as soon as 2 )racticublc, convene a meeting of the provincial 
council for the puqiose of etectiiig members to fill the vacancies, and 
until such election the admmistrator aliall carry on tlic admimstra- 
tion of iirovmcinl affairs 77, 320, 346 

Transfer of Powers to Provincial Executive Committees. 

81 ^ Subject to the provnsions of this Act, all powers, authorities, 
and functions winch at the establishment of the Umon oro in any of 
the Colomes vested in or exercised by the Governor or the Oovernor- 
in<Council, or anj' Minister of the Colony, shall after such oatabbsh- 
ment bo vested in the executive committee of the provmce so far aa 
such powers, authorities, and functions relate to matters m respect 
of which the provincial council is competent to make ordmances 

77, 274, 320 

Voting In Executive Committees. 

82 Questions arismg m the executive committee shall be deter- 
mined by a inajonty of vote^ ol the members present, and, in case of 
an equality of votes, tlio administrator shall have also a casting vote 
Subject to the approvaloflhoGovemor-General-m-Council.theexecu- 
tive oommittoe may make rules for the conduct of its proceedings 

77, 316, 320 

Tenure of Office of Members of Executive Committees 

83 ^ Subject to the piovusions of any law passed by Parliament 

regulating the conditions ot appointment, tenure of office, retirement, 
and superannuation of jiublic officers, the executive committee shall 
hav e ])owci to appoint such officers as may be necessary, in addition 
to officers assigned to the province by tlio Governoi-Generol-m- 
Couiicil undei the jnovuiions of this Act, to carry out the services 
ciitiustcd to them and to make and enforce regulations for the organi- 
zation and discipline of such officers 321. 

Power of Admmistrator to Act on behalf of Governor- General-In- 
Council 

84 In regard to all matters m respect of which no powers are 
reserved or delegated to the provinoial council, the administrator 
shall act on behalf of the Governor-General -m-Council when required 
to do so, and in sucli matteis the administrator may act without 
reference to the other members of the executive committee 77, 317. 

^ See eectuin II uf Art, No 10 of 1013, erction 0 of Act No 46 of 1026, 
section I of Act No 30 of 1027. section 3 of Act No 21 of 1028 

* See Act No, 27 of 1923, section 1 of Act No 29 of 1012 
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Powers of Promnaal Counetls 
Powers of Provincial Councils 

85.^ Subject to the provisions of this Act and the assent of the 
Govemor-Oenoral-in-Council as hereinafter provided, the provincial 
council imiy make ordinances in relation to matters coming i^ithui 
the foUowmg classes of subjects (that is to say) — 

77, 86, 96, 97, 260, 261, 262, 264, 268, 272, 274, 346 

(i) ® Direct taxation withm the province m order to raise a 

revenue for provincial purposes 273-281 

(ii) The borrowing of money on the sole credit of the province with 
the consent of the Govemor-General-m-Council and in accoid- 
ance with regulations to be fmmed by Parliament 281 

(lu)® Education, other than higher education, for a period of fi\e 
years and thereaitor until Parliament otherwise piovidcs 

277, 287 

(iv) Agriculture to the extent and subject to the conditions to be 

defined by Parliament 290 

(v) The establishment, mamtainanoe, and management of hos- 
pitals and charitable institutions 290 

(vi) ^ Municipal institutions, divisional councils, and other local 

institutions having avihottiy and functions vi am/ area m 
respect of the local goiernmeni of, or the presen alioii of piiUu 
health m, that area, indudmg any suck both/ as is r^trrctl to 
in section seven of (he Public Health Act, 1019 (Ac/ A’o *1() 
0/1919) 265,291 

(vii) Local works and undcrtakii^ within the province, othei 

than railways and harbours, and other than such woiks tis 
extend beyond the bonlers of the province, and subject to 
the power of J^arlioment to dralarc nn v work a nationul w ni k 
and to provide for its construction by urningoment w ith the 
provmcitil council or otherwise 301 

^ See section *) of Act Xo 40 of 1921, section 1 1 of Act No 10 of 191 i 
section 3 of Art No 39 nf 1927, ms Iron 9 of Act Xu 21 of 1928 See nlboAits 
Nos 9 of 1917, 0 of 1920. 4 of 1920 (section 2), o of 1922, and 31 of 192() 

^ Amended by section 3 of Act No 5 of 1921 , section 0 of Act No 1 of 
1922, soo section 11 of Act No lOof 1013, section 0 of Act No 4Cof 1921, Act 
No 39 of 1927 , section 3 of Act No 21 of 1928 
' ‘Higher education’ IB defined in eection 11 of Act No 5of 1922, scosectiou 
14 of Act No 46 of 192S , Act No 20 of 1928 

* As amended by section 1 (1) of Act No 1 of 1026, in operation since 
January 1, 1920, but not with reference to the Natal Ordmoncos referred to in 
section 2 of that act 
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(vui) Roads, oiitspazib, poiita, and bridges, other than bridges 

connecting tuo proMnccH 302 

(ix) Markets and pounds 303 

(x) Fish and game 2 )rc&ervation ^ 304 

(xi) The imposition of punishment by fine, penalty, or uupnson- 

ment for enforcing any law or any ordinance of the province 
mode in relation to any matter coming within any of the 
classes of subjects ennmerated m this section 305 

(xn) Generally all matters which, m the opinion of tho Govemor- 
General-in-Council, are of a merely local or piivato nature 
m the province 65, 306 

(xm)- All other aubjecti in respect of which Paxbament shall by 
any law delegate tho poucr of making ordmauces to the 
provmcial council 307, 309 

Effect of Provincial Ordinances 

86 Any ordmance made a pro^nncial council shall liavc ofieot 

in and for the provmce as long and as far only as it is not repugnant 
to any Act of Pailiament 78, 97, 263, 264, 268, 270 

Recommendations to Parliament 

87 A provincial council may recommend to Parliament the 

passing of any law relating to any matter in respect ot which such 
council IS not competent to moke ordinances 346 

Power to Deal with Matters Proper to be Dealt with by Private 
BUI Legislation 

88 ^ In regard to anv matter which requires to be dealt with by 
means of a private Act of Pailian^nt, the provincial council of the 
province to which the matter relates may , subject to such procedure 
as shall be laid down by Parliament, take evidence moans of a 
Select Commiitce or otherwise tw and against the j)ci'«ung of such 
law, and, upon receipt of a rcjwrt from such council, togetlior with 
the evidence upon winch it is founded. Parliament may pass such Act 
withoutfurthcrevidcnccbeuigtakcninsupiHutthcrcof 228, 327 

Constitution of Provincial Revenue Fund. 

89.'* A provincial rci enuo fund shall be formed in every province, 
mto which shall be paid all revenues raised by or accrumg to the 
provmcial council and all moneys paid over by the Governor* 
General-m-Council to the provincial council Such fund shall be 
‘ As to National Faiks see Bcclioii J of No 5C of 19^6 

* 6co Ai't No 10 of 1915 awl its sTnendnicutb 

* Seo section 0 of Act No JO of lOlJ 

* See biLtiuu 17 of Act No 10 of 1913 for adinuustmtoi’s powers m regaxd 
to unforeseen expenditure 
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appropriated by the provmoial council by ordinance for the purposes 
of tho provincial adnuniatration generally, or, in the oase of moneys 
paid over by the Governor-General-m*CounoilforparticuIarpurposcs, 
then for such purposes, but no such ordinance shall be passed by the 
provincial council unless the administrator shall have first recom- 
mended to the council to make provision for the specific service for 
wluch tlie appropriation is to he made No money shall be issued 
from tho provincial revenue fund except m accordance with such 
appioprialion and under warrant signed by the admimstrator Pro- 
vided that, until the expiration of one month after tho first meeting 
of tho provincial council, the administrator may expend such moneys 
as may be necessary for the services of the province 282, 316 
Assent to Provincial Ordinances. 

90 When a proposed ordinance has been passed by a provincial 

council it shall be presented by the administrator to the Govomor- 
Gencral-in-Council for his assent The Govemor-General-in-Council 
aliftll declare withm one month from the presentation to him of the 
proposed ordinance that he assents thereto, or that he withliolds 
assent, or that he reserves the proposed ordinance for further con- 
sideration A proposed ordmanco so reserved shall not have dn> 
force unless and until, witbm one year firom tho day on wluch it was 
presented to the Governor-General-m-Council, he makes known by 
proclamation that it has received hu assent 78, 269, 319 

Effect and Enrolment of Ordinances 

91 An ordinance assented to by the Govcrnor-Geueral-m-Council 

and promulgated by the admimstrator shall, subject to the pro- 
visions of this Act, have tho force of law withm the provmce Tho 
odmimstratoi shall cause two fair copies of every such ordinance, 
one bemg m the English and the other m tho Dutch language (one 
of which copies shall be signed by the Governor-General), to be 
enrolled of record m the ofiico of the Registrar uf the Appellate 
Division of the Supremo Court of South Africa, and such copies shall 
be conclusivo evidence as to the provisions of such ordinance, and, 
in case of conflict between tlie two copies thus deposited, that signed 
by the Governor-General shall prevail 78, 97, 269, 316 

MxsedUtneoua 

Audit of Provincial Accounts. 

92 (1) In each provmce there ahall bo an auditor of accounts to 
be appomted by the Governor-Gencrol-m-Council 

(2) No such auditor shall be removed from office except by the 
Govemor-General-m-Councul for cause assigned, which shall be com- 
mumcated by message to both Houses of Parliament withm one 
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week after the removal if Parliament be then sitting, and, if Parlia- 
ment be not sitting, then i^ithm one week after the commencement 
of the next ensuing session 

(3) Each such auditor shall recei\e out of the Consolidated 
Revenue Fund such salary as the Govemoi-Geneial-iii-(yOuncil, wnth 
the approval of Parliament, shall determine 

(4) Each such auditor shall examme anti audit the accounts of the 

provmco to which he is assigned subject to such regulations and 
orders as maj' be framed by the Goicrnor-CTeneial-m-Counoil and 
approved by Parliament, and no warrant signed by the adminis- 
trator authorizmg the issuing of munev shall have effect unless 
countersigned by such auditor 283, 321 

Continuation of Powers of Divisional and Municipal Councils 

93 Notwithstanding an\thmg m this Act contamed, all powers, 
authorities, and functions lawfully exercised at the establishment 
of the Umon by divisional or miimcipal councils, or any other duly 
constituted local authority, shall be and remam m force until varied 
or witiidrawn by Pailiainont or by a provincial council having power 
in that bohalt 42 


Seats of Provincial Government 
94. The seats of provincial government shall be — 

For the Capo of Good Hope Capetown. 

For Natal Pietermantsburg 

For the Transvaal Pretoria 

For the Orange Free Jitato Bloemfontein 

324 


PART V7» 

Till!, Si'PBT-MP Court op South Apbiov 
Constitution of Supreme Court 

95.^ There shall be a Kupreinc Court of South Africa consisting of 
a Chief J iislice of South Afnea, the j udgos of appeal, and tlie other 
judges of the several (li\ isions of the Supreme Court of South Africa 
in the provinces 108, 357 

Appellate Division of Supreme Court. 

96 ’ There shall be an appellate division of the Supreme Court of 
South Africa consis/inff of the chief justice of South Africa and four 
judges of appeal 78, 357. 

^ So8 section 2 of Act No 11 of 1927 
‘ As nmendod by suction 2 (1) (a) of Act No, 12 of 1920 
* As substituted by section 1 of Act No 12 of 1020 
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FllUng of Temporary Vacancies In Appellate Division. 

97 ^ The Governor-General-m-Council may, during the absence, 

illness, or other incapacity of the Chief Justice of South Africa, or 
of any ludge of apjieai, appoint any other judge of the Supreme 
Court of South Africa to act t^poranly as such chief justice, or 
judge of appeal, as the case may be 109 

Constitution of Provincial and Local Divisions of Supreme Court, 

98 (1) The several supreme courts of the Cai>e of Good Hope, 
Natal, and the Transvaal, and the High Court of the Orange River 
Colony shall, on the estabhshment of the Umon, become piovincial 
divisions of the Supreme Court of South Africa within then msi)ccti\ e 
provinces, and shall each be presided over by a judge-president 

(2) The court of the eastern districts of the Cape of Good Hope 
the &gh Court of Gnqualand, the High Court of Witwatersraiid and 
the several circuit courts, shall become local divisions of tlie Su]>reuie 
Court of South Africa within the rMpective areai of their jurisdiction 
as existing at the establishment of the Union 

(3) The said provincial and local divisions, referred to m tins Act 
as supenor courts, shall, in addition to any original jurisdiction 
exercised by the corresponding courts of the Colonios at the o^tablinh- 
ment of the Umon, have jurisdiction in all matters — 

(а) in. which the Govenunont of the Union or a person suing oi 
bemg sued on behalf of such Government is a party 

(б) m which the validity of any piovincial ordinance shall come 
into question 

(4) * Unless and until Parbament shall otherwise provide, the '.aid 
superior courts shall mvUifis mulandis liave the ‘lame juii*Kliction 
in mattcTb affecting the validity of elections of members ol the House 
of Assembly and piovmcial councils ,i8 the corresponding couits ul 
the Colonies have at the eslablislimcnt of the Umon in regard to 
parZiamentary elections uiiachOoJomesrespocdivelj' 42, 78^357 

Continuation In Office of Existing Judges 

99 All judges of the superior coiuts of the Colomes, including the 
High Couit of the Orange River Colony, bolding olhco at the estab- 
lishment of the Union shall on such establishment become judges oi 
the Supreme Court of 8outh Africa, assigned to the divisions of the 
Supreme Court m the respective provmccs, and shall retam all such 
rights m regard to salaries and jiensions as they may possess at the 
establishment of the Umon TheChief Justices of the Colonies holding 
ofhco at the establishment of the Umon shall on such establishment 

’ As aiDendod by section 2 (1) {b) of Act No 12 of 1620 
* See sections 106-93 of Act No 12 of 1918 
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become the Judgos-Pre<«ulent of the divieions of the Supreme CJourt in 
the ros]>pc 1 1 ve ju o\ int e-^ but so long as tho> hold that office retam 

the title oi Chief Justice oi their respective provinces 42, 78, 377 

Appointment and Remuneration of Judges 

100 The ('hief Justice of South Africa, the judges of appeal, 
and all other judges oi the Supremo Court of South Africa to be 
appointed .iftei the establthlimcnt of the Union, shall bo appomted 
by the (io\ onioi-Ceneial-in-Coiineil. and ahall recent such remunera- 
tion as Parliamenf shall preserilie and their remuneration shall not 
be dmiiuished during then continuance m oftice 76, 78, 377. 

Tenure of Office by Judges 

101 The Chief Justice of South Africa and other judges of the 

Supreme Ooiiit of South \liic.v shall not be removed from office 
except bv the Oo\ enior-Geneial-m-Comieil on an address from both 
Houhcs of parliament in the same session praying for such removal 
on the ground of iiiisIk'1ih\ loui or mcajiacity 78, 377, 

Reduction in Number of Judges 

102 Ujion any \ ucMnc\ ocouning in any division of the Supreme 

Court of Soutli Afiiea, other than the Appellate Division, the 
Governor-Goiieiabiii-Cotmcil nia\ . in case he shall oonsidor that the 
number of judges of sueh court may with advantage to the public 
interests bereduood jiostjKMiefillingthevacancyuntilParhamentBhall 
ha\cdoteriiiinod \\iiotlici mk)i leduotion ahall take place 377 

Appeals to Appellate Division. 

103 “ 111 evoI^ cimI (nw in hIiicIi. accordmg to the law m force 
at the establishment oi the Union, an njipeal might have been made 
to the Supreme Couit of miv of the Colonies from a suxierior court 
111 un> of file ('olonu‘s, or /row the Uiyh dvar! of ffoutkern Rhodeaxa, 
the aiiiical shall Ik in.ub <ml\ to tiu AppcJl.ito Division, except m 
eases of onliis oj judgments giicii by a single judge, upon applica- 
tions b\ w»u of inotioii OI jxtitioii or on Hiimmons for x>roviBional 
soiitonee or judgments as 1o costs onl>, wliith by law are left to the 
discretion of tlic <oui( The npix.il Jrom any such oiders or judg- 
ments cis II as am .i]>|Kal in uiininal cusi's from any kucIi superior 
court, or tlie speeiul loterenco by any such court of any point of 
law in a criminal case, shall lx» made to the provincial division 

^ \s Qm( nilorl h\ sotion J (1) (/ ) <if A< t No liof lOJO 

^ Hro Appilkti lJi\ i<,ioii If lutlx I JuiiHdiClion Art, lUll (A(.t No 1 of 1011) 
Sco Moil I of Art Xo 12 of J'>2n nurtidiiigappc uIk finiii >S W A , oncl Aot No 
18 o£ lOJl i-cgaidiiix iippr hIs fioni Southi in Hliotli hih fk r Art No 31 of 1017. 
sortioni 108 72 \ct Xo 1 1 of 1027 'Jhi> words m itnliva were doloted by 
bL( tioii 7 (2) of Ar t Xo 18 of 1011 
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oorresponding to the court which before theeatablishment of the Union 
would liave had jurisdiction m the matter There shall be no further 
appeal against any judgment given on appeal by such provmcial 
division except to the Appellate Division, and then only if the 
Appellate Division shall have given special leave to appeal 78, 108 

Existing Appeals. 

104 In every case, civil or criminal, in which at the establishment 
of the Umon an appeal might have been made from the Supreme 
Court of any of the Colonies or from the High Court of the Orange 
River Colony to the King-m-Council, the appeal shall be made only 
to the Appdlate Division Provided that the right of appeal in aiij' 
civil suit ^aU not be limited by reason only of the value of the matter 
in dispute or the amount claimed ox awarded in such suit 
Appeals from Inferior Courts to Provmcial Divisions 

105 In every case, civil or criminal, in which at the establishment 
of the Umon an appeal might have been made in>m a court of 
resident magistrate or other inferior court to a superior court in any 
of the Colomes, the appeal shall be made to the correspondu^ diN i- 
sion of the Supreme Court of South Africa , but there shall be no fui - 
ther appeal against any judgment given on appeal by such division 
except to the Appellate Division, and then only if the Appellate 
Division shall have given special leave to appeal 360, 363 
Provisions as to Appeals to the King-m-Coundl 

106. There shall be no appeal from the Supremo Court of South 
Africa or from any division thereof to the King-m-Council, but 
nothing herein contamed shall be construed to impair any riglit 
which the Kmg-m-Gouncil may be pleased to exercise to grant 
special leave to appeal from the Appellate Division to the King-in- 
Council Parliament may make lawi limiting t!ie matters in respect 
of which such special leave may bo aakefl, but Bills containing aii\ 
such limitation shall be reserved by the Governor-General for tlio 
signification of His Majesty’s pl^tauro ^ Provided that nothuig in 
this section shall affect any right of appeal to His Majesty-in-Coimcii 
from aify judgment given by the Appellate Division of the Supicnie 
Court under or in virtue of the Colonial Courts of Admiralty Act, i8M0 

78, 134, 136, 244, 375, 376 
Rules of Procedure in Appellate Division 

107 ^ The Chief Justice of South Africa and the judges of appeal 
may, subject to the approval of the Governor-General-in-Council, 
^ Cf paragraph vii of the Royal Instnictions (Appendix VI) Sco soction 
0 of the Royal Eiceoutive Functions and Beale Act, 1934 (Appendix VUI) 

* As amonded by section 2 (1) (d) of Act No 12 of 1920 
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mako mles for the ooncliict of the proceedings of the Appellate 
Division and prescribing the time and manner of making ajipcals 
thereto Until such rules s-hall have been proniiilgtited, the rules in 
foree m the Supreme Court ol the Cape of Good Hope at the cstab* 
Lshmont of the Union shall mutaiia mutandis apply 

Rules of Procedure m Provmdai end Local Divisions 

108 Tlie Chief Justice and other judges of the Supreme Court of 
South Africa may, subject to the approval of the Oovcrnor-Genorol- 
in-Couneil, fiame rules for tho conduct of the proceedings of the 
several jirovincial and local divisions Until such rules shall have been 
promulgated, the rules in foree at tlie establishment oi the Union 
in tlie resjKsotive courts uhicli become divisions of the Supreme Court 
of South Afiica shall contmue to apply therein 

Place of Sittings of Appellate Division 

109 ^ The Apjicllate Duision sit m Bloemfontein, but may 

from time to time for the convemence of smtors hold its sittmgs 
at other places uitlun the Union 78, 108, 361 

Quorum for Hearing Appeals 

110.^ (1) Oil ihfi Jieannq of an appeal ffom a court consisting of 
a single judge, thee judges of the Appellate Division shall form a 
quorum and on the hearing of an appeal from a court consisting of 
two or more judges, four judges of the Appellate Division shall forma 
quorum 

Provided that if four judges of the Appellate Division sit to hear an 
appeal and are equallif dn ided aa to ang judgment or order, or part 
thereof, to be given on nppcfd, any part of the judgment or order of the 
court from ivhich Oie npjteal is made, in respect whereof such judges 
are so divided, shall aland and shall be deemed to he the judgment or 
order of the Appellate Division 

Proi ided, further, that (he costs arisii^ out of any matter tw respect 
uhereof such judges are so divided shall be awarded to the parly m 
whose faiour such matter uas decided by the court from which the appetU 
IS made, subject lo the pouer of such judges, or three of them, to make 
any other older aa to the cosl^uhich they may deem equitable 

(2) If after argument on an appeal has been heard a judge who sat 
at the hearing dies or retires, or becomes otherwise incapable of acting 
before judgment has been given on the appeal, then — 

(a) if the argument was heard beforr three judges, ihejudgmeads o/ths 
two remaining judges if in agreement, or 
^ See section 16 of Act No 27 of 1912 for interpretation hereof 
* As substituted by eoction 1 of Act No 11 of 1927 
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(6) */ ihe argument toas heard before four judges^ the jiidgmenie of the 
three remaining judges tftn agreement, or 

(c) if the argument was heard before five judges, the judgments of the 
four remaining judges if in o^rcemorf, or of any three of than 
ichich are in agreement, 
shall be the judgment of ike Court 

(3) yo judge shall sit in the hearing of an appeal against a judgment 
or order gtien in a case uhxch teas heard before him 360 

Jurisdiction of Appellate Divl^on 

111. The process of the AppeUate Division shall run throughout 

the Union, and all its judgments or orders shall ha\e full force and 
effect m every province and shall be executed in like manner n<N il 
they were original judgments or orders of the provincial division of 
the Supreme Court of South Africa m such province 362 

Execution of Processes of Provincial Divisions 

112. ^ The registrar of evwy ^^vincial division of the Knprwne 

Court of South Africa, if thereto requested b\ an> party in uhose 
favour any judgment or order has been given or made bv any othci 
division, ^all, upon the deposit with him of an authenticated cop\ 
of euch judgment or order and on proof that the same rcmnin*i 
unsatisfied, issue a writ or oth^ process for the execution of <<nch 
judgment or order, and thereupon such writ or other process hlmll 
be executed in like manner as if it had been originally issued from the 
division of which he is i^strar 369 

Transfer of Suits from one Provincial or Local Division to 
Another. 

113 ® Any provincial or local division of the Supreme Court of 
South Africa to which it may be made to appear that any civil suit 
pending therem may be more oonvemently or fitly heard or detcr- 
mmedrn another division, may order the same to he removed to such 
other division, and thereupon such last-mentioned division may 
proceed with such suit in like manner as if it had been originally 
commenced therein 369 

Registrar and Offleers of Appellate Division. 

114. The Govemor-General-m-Council may appomt a registrar 
of the Appellate Division and such oth^ offices thereof as shall be 
required for the proper dispatch of the business thereof 

^ See facction 5 (1) of Act No 24 1922 for appbcation of this section to 

mandatod temtoiy of 8 WA 

’ See eoction 14 of Act No 27 of 1912 in avil, ejid section 141 of Act No 31 
of 1917 in crumnal matters As to S WA see Act No 24 of 1922 
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Advocates and Attorneys 

115 (1) The laws regulating the adniiRhion of advocates and 
attomejrs to practise before any superior court of an\ of the Colonies 
shall muiaha mutandis apply to the admission of nd\ocntcs and 
attorneys to practise in the coireaponding division of the Sujircme 
Court of South Afnca 

(2) All advocates and attorneys entitled at the establishment of 
the Umon to jiractise in an\ supeiior court of any of the Colonies 
shall be entitled to practise as such in the corresponding division of 
the Supreme C'onrt of South Africa 

(3) All advocates and attorneys entitled lo practise before any 
]irovincial diviMon of the Supreme Court of South Africa sliall be 
entitled to practise before the Appellate Division 354, 382 

Pending Suits 

116 All suits, civil 01 eiiminal pending m any superior court of 
any of the Colonies at the establishment of the Union shall stand 
removed to the corresponding diviMon of the Supreme Court of 
South Africa, which shall have jurisdiction to hoar and determine 
the some, and all judgments and orders ol an> superior court of any 
of llie Colomes givon or made liefore the establishment of the Union 
shall have the same force sad effect as if they had been given or made 
by the corresponding division of the Supreme Court of South Africa 
All appeals to the King-in-Council which shall be pending at the 
establiehmeiit of the Union shall be proceeded with as if this Act had 
not been passed 


PART vn 

Finaxcb apd Railways 

Constitution of Consolidated Revenue Fund and Railway and 
Harbour Fund 

117.^ All revenues, from whatever source ansmg, over which the 
several Colomes have at the establishment of the Umon power of 
appropriation, shall vost in the Govemor-General-m-Council There 
shall be formed a Railway and Harbour Fund, mto which shall be 
paid all revenues raised or received by tho Govemor-General-m- 
Council from the admimstrafron of the railways, ports, and harbours, 
and such fund shall be appropnated by Farlmment to the purposes 
of the railways, ports, and harbours m the manner presenbed by 
this Act There ahall ^so be formed a Consolidated Revenue Fund, 

^ See section 4 (3) of Act No 33 ^ 1922 about defence endowment account 
See Act No 20 of 1922, as to 3 W A See Act No 6 of 1926, as to provision of a 
General Sinking Fund 
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into which shall be paid all oth^ revenues raised or received by the 
Governor-Goncral-m-Council, and such fund shall be appropriated 
by Parliament for the purposes of the Umon m the manner proscribed 
by this Act, and subject to the chaises imposed thereby 78, 158 

Commission of Inquiry into Financial Relations between Union 
and Provmces. 

118 The Governor-General-m-Council shall, as soon as mav ho 
after the c'rtabhahment of the Umon, appoint a commission, con- 
sisting of ono represeutatave from each province, and presided (>vci 
by an officer from the Imperial Service, to institute an inquiry into 
the financial relations which should exist between the Union and the 
provmcea Pending the completion of that mquiry and until Parlia- 
ment otherwise provides, there shall be paid annually out of the 
Consolidated Revenue Fund to the administrator of each province— 

(u) an amount equal to tlie sum provided in the estimates for educa- 
tion, other than higher education, m respect of the financi.il 
year, 1908-9, as voted t^tho Legislature of the corresponding 
colony during the year nineteen hundred and eight , 

(6) such further sums as the Governor-Gcncral-m-Council mav 
consider neceasar}* for the duo performance of the services and 
duties assigned to the provmcea respectively 
Until such mquiry shall be completed and Parliament shall hnM‘ 
made other provisions, the (executive committees in the several 
provmces shall annually submit estimates of their expenditure for 
the approval of the Governor-Gencral-m-Council, and no exponditurc 
shall bo incurred by any executive committee which is not provided 
for m such approved e'^timates 72, 274, 283 

Security for Exletlng Public Debts. 

119 The annual mteccHt of the public debts of the Colonies and 
any suiku^ funds constituted by law at the establishment of the 
Union sliall form a first charge on the Consohdatod Revenue Fund 

42, 157 

Requirements for Withdrawal of Money from Funds 

120 No money shall be withdrawnfrom the Consolidated Revenue 

Fund or the Railway and Harbour Fund except under appropriation 
made by law But, until the eiqnration of two months after the first 
meeting of Parliament the Govemor-General-m-Council may diaw 
therefrom and expend such moneys as may be necessary for the 
public service, and for railway and harbour admimstration respec- 
tively 78, 158, 223. 


^ See Act No 10 of 1913 
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Transfer of Colonial Property to the Union. 

121 All stocks, cash, bankers’ balances, and socunties for money 

bclonf^ng to each of the Colonics at the ostabliHhmont of the Qmon 
shall be the jiroporty of the Union Provided that the balances of 
any funds ranged at the eslabbshment of tho Union by lav tor any 
special purposes in aii} of tho Colonies shall be deemed to have been 
appropriated bv J^'lrllament for the bpecuil purposes for which they 
have been provided 42, 78 

Grown Lands, &c 

122 Crown lands, public vork«», and all property throughout the 

Union, movable or immovable, and all rights of whatever description 
belonging to the several Coloraes at tho establishment of the Umon, 
shall vest m the Governor-Generol-m-Coiincil subject to any debt or 
liability specifically charged thereon 42 

Mines and Minerals 

123 ^ All rights m and to mmes and mmerals, and all rights m 
connection witli the searching for, vorking for, or disposing of, 
mineials (or precious stones), vhich at the establishment of the 
Umon are vested in the Government of any ol the Colonies, shall on 
such establishment \ e&t in the Ooi'cmoi-Ooneral-in-Coiincil 42 

Assumption by Union of Colonial Debts 

124 The Umon shall H'wnme all debts and liabilities of the 
Colonics existing at its cstab)u»hnicnt, subject, notwithstanding any 
other provision contained m this Act, to the conditions imposed by 
any law under winch Mich debts or liabilities were raised or incurred, 
and without prejudice to any nghts of security or pnontj in respect 
of the pajment of prmcijial, intOTcst, sinking fund, and other chargee 
conlerred on tlic cicditors of any of the Colonics, and may, subject to 
fiucli conditions and rights, convert, renew, or consolidate such debts 

42, 78. 

Ports, Harbours, and Railways 

125 All ports, harbouie, and railwaj's belonging to the several 
Colonies at tlic ostablishmeiit of the Union nhall from tho date thereof 
vest m the Govcrnor-Gencial-m-ConnciI railway for the con- 
veyance of pubhc trafiic, and no port, harbour, or similar work, shall 
be constructed without the sanction of Parliament 42, 153 

Gonstltullon of Harbour and Railway Board 

126.® Subject to the authority of the Govemor-Gcnoral-m-Council, 
the control and management of the railways, ports, and harbours of 

^ See section 1 of Act No 44 of 1027 regorrimg precious stones 
“SooActNo 13 of 191S, and Act No 17 of 1916 
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the Uuion sball Ik* exmiPed through a hoard consistiiig of not more 
than three coiLiim&*»i(jiierp "viho ahall In? appointed bj the Gt)renior- 
General-m-Council and a minjater of Slate -who ahall be chairman 
Each commisMonei nliull liold oftcefta aperiod of fi\e vears butma\ 
l>e re-appomted lit shall not l>e remcned before the exjnration oi 
hi< period of ajijiomtmcnt except by the (rovernor-Cfeiierdl-in- 
Ciiiiiicil for eauho assigned which shall be communK uted bv mes-,ugc 
to both Houae*' of Pnrhaiueiit withm one week after the remowil, if 
Parhamout be then sitting, or if Parliament be not sittinc then 
withm one week cifter the commenoement of the next eusumg session 
Thr dalonea of the cumnusbionnri shall Jk* hxed h> I'arhanieiit and 
shall not be reduced dunnir their leapective temib of ofiitt 

78, 153 


Administration of RaiJ^avs, Porta, and Harboura 

137/ The lail-WHjn, jKulh and haiboiiTK of the Union **10111 In 
ddministered on bn^ine-i*? pTmcijiles due regartl I)eing had to iigricTd 
tural and industrial dc'veloTimont within thi T'moD and promotion 
by means of chc<iii traufjiort of the Mettlement of an acnrultin<il 
and mduBtnal jKi]iulHti 0 u in the inland portions of till jirorinces oi 
the Union .Sofoianmai be theiolalearmngv)»hullb(*notmorrtij(iij 
are suflicieni to meet the nefessarvoiitia\*-foi working m«unteneui( t 
Itetterment de^ireciation and the paTment of interest due on e.ipitk! 
not being cajutul contnlmted ont of railn a\ or harbour rtveniu iiiifl 
not mcludmg aiu sudls jaituble out <rfthe ( 'ousohchited Itevemie 
Fund 111 a« uidaiiie with the j>i ovi&ioiis i»f seitioiiH fo.e honrJrt^ ant! 
iintly Rji^inifliwdud anH tlurty-mu The amount ol intere-t diu 
on siuh cdpitul invested sImU Sh? jiaid o\erirom iJit Pailwav tuul 
Harbour Fund into the C'oijMjliclaltd Ketenuerund The Go^ einoi 
Geucral-m-Coiuicil slioll eivt effect to the provisions of this sedion 
as soon as and at such ximt as the neteh^iorj' admmistratii e uiirl 
fmancial amuigenieiits cuii lie made but in an\ (use Hhall giM hill 
efleet to them liehae tlie expuation of four lyarb from the esltililisn 
ment of the Umon ihinng such jienod if tlie re\ onues accruing to 
the Consolidated Rexenue l^imd are insuflicieiit to iirovide foi the 
general sen ire of the Union and il the eornmgh accruing to the 
Haila a^ and Harbour Fund are m excess of the outlays specihed 
herem Parliament may by law apju’cipdiate such excess or onv part 
thereof towards the general expenditure of the Umon, and uU sums 
so appropriated shall be paid over to the Consohdated Revenue Fund 

78, 153, 154 


1 Admmiatrauun now governed by Act No 22 of 1916, as azuondfid 
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Establifthment of Fund for Mamtainmg XjXuformity of Hallvray 
Rates 

128 ^ Xot'wjthitandjiiff anvlbnm to the contrair in the last jire- 
((dill" *ieclioii the Boaid mat establish a fund ont of taaltray an d 
hai boiir TOTemic to In' U'»cd foi manitaiiimg as fai at> may be nni- 
formitt of iat( s 7ioit(jl]»st,uidinc flacluation- in traffic 153 
Management of Railt^aj and Harbcmr Balances 

129. All haldiKe- ‘•u nditiff to the credit ol am fund e^taliliRhed 
in >n\ of tho ( cdonKsioT i \ilway oi liail»c»ui at th.e estaib- 

L*'hTnent ot thel'iiioii -halJ beimdd the -^olc control and munaffcmcnt 
of the })o.a(l and dl lie deemed to hate been approjinated by 
Parliament foi the le-'jieotitt pmposes fco ulndi they liayt been 
piotided 153 

ConstrucQoD of Harbour and Railiaa) 'norks. 

130 ~ Lt C7> ])iopO'»'il ioi the c(m*'truttiou ol ant i)ort or haibour 
tioiks or of .in\ init oJ i iilviat Ufoie luuij *.iil>iTutltdtoPai]iainent, 
shall 1)( < bt lh( I»iwid tiluch '•haU report thereon and 

slidJl adti-e «ljt tlici ihi luojKiMsl wcak^orbne of railway should ca 
'diouid not li (oijsirmicd 11 un such vioik" orlmt shall be oon- 
Ntjufed loiitidit T I tb- dtji* •Ithe'Borod and if the Botiid is cd 
ojunion ihat tli( utemie (Wnfd lioni the operation of such yorks 
or line Uill be nisuitj urn to mett the cost*^ of working and mamten- 
anco and (f im(T(si ontht 'ajatUiutesredtheiem it shall frame an 
estiinale of lli< auiuidl >ss nJuth in its opinion will le^ult from such 
qieialioii ‘'uch tstiiuite shall Ik etammed bt the Controller and 
AudiKu-OcncKiJ in < uhtn apjjroycd bt Imn the amount tbCTeof 
shall be jiaid ot n inni alJx liom the Consolidate rl Revenue Fund to 
IbeRciil-Hat ainl Rrti^xou Fimd JhoTidtd that if m any rear the 
actual loss iiK iimd js < duidated bt the Board and certified bt the 
( ontrollci and Auditoi (rcntial is Jess th in the estimate flamed by 
the iJofod tlic rtiieHnil o\(i iii ics}>ect of that veor shall be 
lediiced acioicliiiirh so as net to exceed the actual loss mctirred In 
( ale 111 iTin" the loss aiisuni iioni the o]ie ration of am such work, or 
lim the 3^0 lid sii ill haM njud totbt xalue of any contnbutiona 
njtrafiii toe th« jirUts of the st*.um whirh mut be due to tlic opera- 
tion of such wenk or Ime 

Making Good of Deficienciee in Railway Fund in Certain Gases 

131.^ If iht BodTcl dial! l»eieqiiirMi h\ •♦he GoTtraor-General-in 

^ bee faeciirai i of >><* i” fcn leqiureunent-x of irpoit 

•■See al-iOM-ilJcm ~>(t oi 4c t So Ji ca JMH -.cctiou 37 of let Ko 31 <»f 3916. 
section J (J1 or Act 2so 17 of 1*136 luiJ ioi f^Tclicaiicm lo Soulh-TVest Africa. 
{lecTJon 7 of Act No 2(i oi 1*122 

•* See etction TiC of Act So -1 of IWl, fetclitm 17 of Act Ko 31 dt 1916 
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Council or under any Act of Parliament or resolution of both Houses 
of Parliament to provide any services or facilities either gratuitously or 
at a rate of charge which is insufficient to meet the costs mvolvod i n the 
provision of such services or facihti^, the Board shall at theendof each 
financial year present to Parhament an account approved by the Con- 
troller and Auditor-General, ahowmg, as nearly as can be ascertamod, 
theamountofthelossincurredbyreasonoftheprovisionofsuchBervices 
and facihties, and such amount shall be paid out of the Consolidated 
Revenue Fund to the Railway and Harbour Fund 157. 

Controller and Auditor-General 

132 The Governor-General m Council ahaJl appoint a Controller 

and Auditor-General who shall hold office durmg good behaviour 
provided that he shall be removed by the Governor-General in 
Council on on address praying for such removal presented to the 
Governor-General by both Houses of Parhament provided further 
that when Parliament is not m session tlie Governor-Geneial m 
Council may suspend such officer on the ground of jncompetence or 
misbehaviour , and, when and so often as such suspension shall take 
place, a full statement of the circumstances shall be laid before both 
Houses of Parhament within fourteen days after the commencement 
of its next session and, if an addi%ss shall at any time during the 
session of Parliament be presented to the Govoinor-General by both 
Houses praying for the restoration to oflicc of such officer, ho shall be 
restored accordingly and if no such address be iiroscnted the 
Governor-General shall confirm such suspension and sliull declare tlie 
office of Controller and Auditor-Gencrril to bo, and it shall tliercupon 
become, vacant Until Parliament shall othorw isc provide, the Con- 
troller and Auditor-General shall exercise such ])overs and functions 
and undertake such duties as may be assigned to him by the Governor- 
General m (Jouncil by regulations framed m that behalf (RtpeaUd 
by eectusn one, Act yo 21 of 2911 ) 108, 157 

Compensation of Colonial Capitals for Diminution of Prosperity 

133 In order to compensate Pietermaritzburg and Bloemfontein 
for any loss sustained bj them m the form oi diminution of prosperity 
or decreased rateable value by reason of their ceasing to be seats ol 
government of their respective Colonies, there shall be paid from the 
Consolidated Revenue Fund for a period not exceeding twenty-five 
years to the municipal councils of such towns a grant of two j>or 
centum per annum on their municipal debts, as existing on the thirty- 
first day of January nmeteen hundred and mne, and as ascertained 
by the Controller Auditor-G^eral The Commission appointed 
under section one hundred and eighieen shall, after due inquiry, report 



SOUTH AFRICA ACT, 1909 607 

to the Covernor-Gencral'in-CuUiitil wlmt oompensation should be 
paid to the municipal councila of Capetown and Protoiia foi the 
losses, if any, smnlaily auataine<l by tlium Nucli com]K*iisation slioll 
be paid out of tlie Consolidated Revenue Fund for a period not 
exceeding tn enty.five years, ami ahall not exceed one per centum per 
annum on the roapectivo niunicip,vl debts of siioli towns existing on 
the thirty-first January mnetecn hundred and nine, and as ascer- 
tained by the Controller and Anditor-Geneiul For the purposes of 
this section Capetown shall be deemed to include the mumcipaUties 
of Capetown, Green Point and Rea Poml, Woodstock, Mowbrav and 
Rondobosch, Claremont, and Wynberg and any giant made to 
CapetoNvn shall be payable to the councils of such municipalities in 
proportion to their respective debta One half of any such grants 
shall be applied to the reilomption of the municipal debts of such 
towns respectively At any time after the tenth annual grant has 
been paid to any of aucli towns the Go\ ernor-Gcneral-in-Council, 
witli the approval of Poiliament, may aftei duo inqinrj* withdraw or 
reduce tlic grant to such town 

FART \III 
Gbxeral 

Method of Voting for Senators, &€ 

134. The election of senators and of members of the executive 
comnntteca of the provmcuxl councils as provided in tins Act shall, 
w lienovor such election ib couteNtod, bo according to tile principle of 
proiKjrtional representation, each voter having one truiwfenible vote 
The Governor-Geuernl-in-Council, oi, m the case of the first election 
of the Senate, tlio Goieinoi-in-Couucil of each of the Colonics, shall 
frame regulations prescribing the method of votmg and of transfer- 
nng and counting votes and the dntii» of letuinmg ofheors in con- 
nection Iherewilli, and such u^ilutions or am amendments thereof 
after being duly promulgated shall have full force and effect unless 
and until Parliament f.hall otherwise provnle 189, 319 

Continuation of Existing Colonial Laws 

135 Rubject to the piovisioiis erf this Act, all laws in force m the 
several Colomes at tlie establishment of the Union shall contmue m 
force m the respective provmces until repealed or amended by 
Parliament, or by the provmcial councils m matters in respect of 
which the power to make ordinance is reserved or delegated to them 
All legal commissions in the several Colonies at the establishment of 
the Umou shall contmue as if the Umon had not been established. 

43. 
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Free Trade throughout the Union. 

136 Tliere shall be free trade throughout the Union, but until 

Parliament otherwise provides the duties of custom and of excise 
leviable under the laws existing m any of the Colonics at the estab- 
lishment of the Umon shall remain in force 79 

Equality of English and Dutch Languages. 

137 ^ Both the English and Dutch languages shall be ofhcial 

languages of tlie Umon, and shall be treated on a footmg of equality, 
and possess and enjoy equal freedom, rights, and privileges, all 
records, journals, and proceedings of Parliament shall be kept in both 
languages, and all Bills, Acts, and notices of general public impor- 
tance or interest issued by the Government of the Umon shall be in 
both languages 100, 111 

Naturalization 

138. All persons who have been naturalized in any of the Colonics 
shall be deemed to be naturabzed throughout the Umon 42 
Administration of Justice 

139 ® The administration of justice throughout the Umon shall 
be under the control of the Minister of State, in whom shall be vesterl 
all powers, authonties, and functions which shall at tlie establish- 
ment of the Umon be vested m the Attorneys-Gcneral of the Colonics 

108, 379 

Existing Officers 

140 ^ Subject to the provisions of the next succeeding section, nil 

ofiicers of the public service of the Colomes shall at the estabbshment 
of the Umon become officers of the Umon 78 

Reorganization of Public Departments 

141 (1) As soon as possible after the establishment of the Umon. 
the Govemor-General-in-C'ouncil shall appoint a public service com- 
mission to make recommendations for such reorganization and re- 
adjustment of the departments of the public seiTicc as may be 
necessary The commission shall also make recommendations in 
regard to the assignment of ofheere to the several provinces 

(2) The Govemor-Genorol-m-CounciI may after such commission 
has reported assign from time to time to each province such oilicers 
as may be necessary for the jHuper discharge of the services reserved 
or delegated to it, and such ofiicers on bemg so assigned shall become 
officers of the provmce Pending the assignment of such officers, 

^ See spction 1 of Act No 8 of 1926, rof^rding Afnkaans 

* An amended by section 1 (1) of Act No 39 of 1936 

’ See section 59 of Aot No 29 of 1912, sections 6, 0. 10 of Act No 30 of 
1914 
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the Oovernor-General-iii-Council may place at the disposal of the pro- 
vinces the Horvices of such olhcers of the Union as nmy be necesuaiy 

(3) The provisions of thi*! section shall not appl\ to any service or 
department under tlie control of the Kuilwiiy and Harboui Bouid, 
or to any person liolding ofhee under the Roarri 
Publ^ Service Commission 

142 ^ After tliecstabhshment of the Union the Govemor-General- 

in-L'ouncil shall ajipouit a jicnnancnl public service commission with 
such powers and duties relating to the appointment, discipline, 
retirement, and superannuation of public ofheers as Parhament shall 
determine 108, 149 

Pensions of Existing Officers 

143 Any olheer of the jiublic service of any of the Colonies at the 
establishment of the Umoti who is not retained in the service of the 
Umon or assigned to that of a province shall be entitled to receive 
such pen'^ion. gratuity, oi othci compensation as he would have 
received in like circumstunees if the Umon had not been established 

78, 152 

Tenure of Office of Existing Officers 

144 An} oflicor of the public sen ice of any of the Colomes at the 

establishment oi tiie Union who is lotumed m the service of the 
Union or assigned to that of a province shall retain all his oxistmg 
and accruing iiglilb, and shall be entitled to letire from the service 
at the time at wliicli he woidd liave been entitled by law to retire, 
and on the pension or retiring allowance to which he would have been 
entitlisZ by law in like circuinstauces it the Umon had not been 
established 148. 

Existing Officers not to be Dismissed for Ignorance of English 
or Dutch 

145 The services of oibcers m Uic public service of any of the 

Colonies at the eslabhshuiciit of ihe Union shall not be dispensed 
with bj' reason ol then want of knoulctlgc of citlier the English or 
Dutch language 1^8 

Compensation to Existing Officers Who are Not Retained 

146 Any permanent oihem of the Legislature of any of the 

Colomes who is not retained in the service of the Union, or assigned 
to that of any province, and for whom no provision shall have been 
made by such Legislature, shall be entitled to such pension, gratuity, 
or compensation as Parliament may determme 148 

^ See Act No 27 of 1023, Act No 29 of J012 as amended by Act No 39 of 
1914 
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Administration of Native Affairs, &c 

147 ^ The control and administration of native affairs and of 
matters specially or differentially affecting Asiatics throughout the 
Umon shall \ cst in the Govemor-General-m-Coimcil, who shall exor- 
cise all special x>owers in regard to native administration hitherto 
vested m the Governors of the Colomes or exercised by them as 
supreme chiefs, and any lands vested in the Governor or Governor 
and Executive Council of any Colony for the purpose of reserves for 
native locations shall vest m the Govemor-General-in-Council, who 
ahalT exercise all special powers m ration to such reserves as ma^' 
hitherto have been exercisable by any such Governor or Governor 
and Executive Council, and no lands set aside for the occupation of 
natives which cannot at the establishment of the Umon be alienated 
except by an Act of the Colonial L^islature shall be ahenated or in 
any way diverted fmm the purpe^es for which they axe set apart 
exceptundertheauthonty of an Act of Parliament 22, 24, 446,460 

Devolution on Union of Rights and Obligations under Conventions 

148 (1) All rights and obligations under any conventions or 
agreements which are bmding on any of the Colomes shah devolve 
upon the Umon at its estabh^ment 

(2) The provisions of the railway agreement between the Govern- 
ments of the Transvaal, the Cape of Good Hope, and Natal, dated 
the second of Februaiy, nineteen hundred and mne, shall, as far a« 
practicable, be given effect to by the Government of tho Umon 

42, 65, 78. 


PART DC 


New Provinces and Tehhitoeibs 


Alteration of Boundaries of Provinces. 

149.® Parharaent may alter the boundaries of any province, divide 
a province into two or more provmces, or form a new province out 
of provinces within tho Union, on the petition of the provmcial 
council of every provmce whose boundaries are affected thereby 

75, 79 

Power to Admit mto Union Territories Administered by British 
South Africa Company. 

150 ^ The King, with the advice of the Pnvy Cotmcil, may on 
addresses from the Houses of Parliament of the Union admit mto 

^ See Act No 38 of 1927 

> Sue South Africa Act Amendment Act, 1934, (Appendix IX) 

* See section 10 of the Status of the Umon Aik, 1934 (Appendix VII) 
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the Union the teiiitones administered bj-- the British Boutli Africa 
Company on such terms anil eondiliomi as to representation and 
otherwise m each case as are expressed m the addresses and approved 
by the King, and the jJroMsiom ol am Order-m-Council in that 
behalf shall have effect as if they had been enacted by the Parliament 
of the United Kingdom of (ireat Britain and Ireland 244 

Power to Transfer to Union Government of Native Territories 

151 ^ Tho King, nitli the ad\ice of the Piivy Council, may, on 
addresses from the Houses of Parliament of the Union, transfer to 
the Union the goi ernment of any territories, other than the terri- 
tories ndministeied by the British South Africa Company, belongmg 
to or under the jiroteotiou of His. ULijesty, and inhabit^ wholly or 
in ]jart by uatn es, and upon such transfer the Governor-General-m- 
Council may undertake the government of such territory upon the 
terms and conditions embodied m the Schedule to this Act 244 

PART X 

Auekdment Of Act 

Amendment of Act 

152. Parliament ma> by law repeal or alter any of the provisions 
of this Act Provided that no jaovision thereof, for the operation 
of which a (lehnito period of tune is prescribed, shall durmg such 
period bo rejKMlod or altered And pronded further that no repeal 
or alteration of tlie jirovisions eontamed in this section, or in sections 
thirty-tlfTce and Ihirly-jour (until the number of members of the House 
of Assembly has reached the limit therein prescribed, or until a 
])enod often voais has ela])sed after the establishment of the Umon, 
whichever is the longei jienod), or in sections tJnrly-Jive and one 
hundred and ilwiy-sacn, shall be vahd unless tho Bill embodying 
such ropcdl or alteiation shall be passed bv both Houses of Parlia- 
ment sitting togethoi , and at Gie third readmg be agreed to by not 
less than tw o-thirds of tho total uumlier of memb^ of both Houses 
A Bill so passed at such joint sitting shall be taken to have been duly 
passed by both Houses of Paihament 

13, 74, 84, 99, 100, 102, 103, 109, 110, 153, 183, 232, 233, 238-42 

PAST 

ijUFFLEMElflTARY 

Short Title. 

153 Tins Act may be cited as the South Africa Act, 1909 

^ Soe footnole p COO * Added by section 2 of Act No 9 of 1926, See p 
111 aupra 
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SCHEDULE 

1 After tlie transfer of the government of any temtoiy belonging 
to or imdoT the protection of MAjesty, the Govemor-GeneTal>m> 
Council shall bo the legislative authority, and may by proclamation 
make laws for the peace, order, and good government of such tom- 
tory Provided that all such laws shall be laid beforo botli Houses of 
Parliament within seven days after the issue of the proclamation or, 
if Farliamont be not then sitting, withm seven days alter tiie begin- 
ning of the next session, and shall be effectual unless and until both 
Houses of Parliament shall by resolutions passed in the same session 
request the Oovernor-General-in-Council to repeal the same, in w Inch 
case they shall be repealed by proclamation 

2 The Prime Idimster shaU be charged with the administration of 
any temtoiy thus transferred and he shall be advised in the general 
conduct of such administration by a commission consisting of not 
fewer than three members with a secretary, to be appointed bv Ihc 
Govemor-General-in-Council, \\ ho shall take the instructions of the 
Prime Mimster in conducting all corn^pondence relating to the tern- 
tones, and shall also under the like control have custody of all oihcml 
papers relating to the temtones 

3 The members of the commission shall bo appointed bv the 
Governor-Generakm-Coiincil, and shall be entitled to hold oihco foi 
a period of ton 3 ^r 8 , but sucli poriorl may be evtended to siiccessi\ e 
further terms of five years Thej shall each be entitletl to a hxed 
annual salary, which sliall not be reduced durmg the continuance of 
their term of office, and they «<hall not be removed from office except 
upon addresses from both Houses of Parliament passed in the same 
session praymg for such removal Thev shall not be qualified to 
become, or to be, members of either House of Parliament One of 
the members of the commission shall be appointed by tfic Governor- 
General-in-Council as vice-chairman thereof In case of the abscnco, 
illness, or other incapacity of any raerabor of the commission, the 
Governor-General-in-Council may appoint some other fit and 2 )ropcr 
person to act durmg such absence, lUnesH, or other incapacity 

4 It shall be the duty of the members of the commission to ad\ ise 
the Prime Minister upon all matters relating to the general conduct 
of the admmistration of, or the legislation for, the said territories 
The Prime Miruster, or other IS^mstei of State nommated by the 
l*rime Minister to be hia deputy fm* a fixed period, or, failmg sucli 
nomination, the vice-chairman shall preside at all meetups of the 
commission, and m case of an equality of votes shall have a casting 
vote, Two members of the commission shall form a quorum In case 
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the onmmission shall consist of four or moro members, three of them 
shall form a Quorum 

o Any member of the commission who rlissents from the decision 
of a mnioiitv uliiill be eiititleil to ImAo the rtnsons lor hw dissent 
recorded in the minutes of the commission 

6 The members of the commisnion shall have access to all official 
papers concernmp: tlie territories, and they may deliberate on any 
matter relating thereto aiwl tender then atlvice thereon to tlie Prime 
Minister 

7 Befoie coming to a decision on am m.ittoi relating either to the 
administration, other than roiitme, of the territories or to legislation 
theiefor, the Piime Mimstei shall cause the ^aipers relatmg to such 
matter to be deposited with the secretary to the commission, and 
shall convene a meeting of the commission for the purpose of obtain- 
ing its opimon on such mattei 

8 Where it ajipouis to the Pimic Munster tliat the dispatch of any 
communication or tlie making of any onlcr is urgently required, the 
communication may be sent or owlcr ma<le although it has not been 
submitted to a meeting of the (oiiimissiun or deposited for the 
peiusal of the mcmbeis thereof in hucIi lase the Prime Mmister 
shall record the reasons for scnduig the communication or maJung 
the order and gi\e notice thereof to e\erv member 

9 If tlie Piiine .^ruuster docs not acu‘]}t .v i ecommendation of the 
commission oi pi opowjs to take some action contrary to then advico, 
he shall state his \ lews lo the toimmsMon, who shall be at liberty to 
jikice on record the reasons m siqiport ol then recommendation or 
luhico This recfjisl shall be laid by the J’nme Mmister before the 
(Jovemor-Clenerul-in-Coiincil, whose dccjsiou in the matter shall 
b(‘ final 

10 M hen the rccoinmcndations of the commission have not been 
accepted b> thefhncmoi Oencral-ui-Council oi action not in accor- 
dance with tin'll advu c has In'll) taken bj the Govornor-Goiierai-m- 
t’ouncil, the Prime Ministci if thereto icquested by the commission, 
shall lay the rcconl of then ilissent from the decision or action taken , 
and of the leasoiis theiefin licfoic both Houses of Parliament, unless 
in any ca-^c the Co\cinoi-(«eiicial-in-CounciJ sliall transmit to the 
commission a minute recordnig his opmion that the publication of 
such record and reuhoiis w ould be gravely detrimental to the public 
mtercst 

11 The Goveinoi-Geiieral-m-(^uncil sliall appomt a resident 
commissioner for oach teiritoiy, who shall, m addition to such other 
duties as shall be imposed on him, prepare the annual estimates of 
revenue sud expenditui'e for such territory, and forward the same to 
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the secietar}' to the commissioa the consideration of the coni' 
mission and of the Prime ^bnister A proclamation ahall be Lssued 
by the Gorenior-General-in-Coimeil giving to the proviaiona for 
revenue and expenditure made m the estimate as hnally approved 
by the GoveTnoT'General'Ui'Oouiicil the force of law 

12 TJiere ahall be paid into the Treafiiir\' of tlie Umon all duties 
uf customs levied on dutiable articles imported into and con-^umed 
in the temtoTjes, and there shall be paid out of the Iteasur\' annually 
to^ aids the cost of administration of each territory a sum m reaiject 
of such duties which shall bear to the total cuetoma revenue of the 
I7mon. m. respect of each financial year the •aame proportion as the 
average amount of the customs revenue of such territory for the three 
completed financial ^'ears last precedmg the takmg effect of thi"* Act 
bore to the average amount of the whole customs Te\ enue for all the 
Colonies and temtones mcluded m the TTmon received dnruig the 
same penod 

13 If the revenue of any territory for any hnancial year shall hi* 
insufficient to meet the expenditure thereof, any amount required to 
make good the deficiency may, with the apporoval of the Governor* 
Gen^ral'm'Gouncil, and on such terms and conditions and in suen 
manner as with the like approval may l>e ehrected. or presenbefi. lx 
advanced from the fundo of anv other temtorj*. lu default of ant 
such arrangeineut, the amount required to make good any ^ricfi 
deficiency shall be advanced by the Government of the fmon In 
case there shall be a surplus for any temton such surplus «hall in 
the first instance be devoted to therepajmeiit of any bums previousJv 
advanced by any other territo^ or bv the Vmon Government to 
make good any deficiencj* in the revenue of such temtory 

14 It ahall not be lawful to aheoate any land in Basutoland or am 
land forming part of the native reserves m the Bechiianaland Pro- 
tectorate and Swaziland from the Ilatl^e tnbes inhabiting tlio^e 
temtones 

la The »ale of mtoxicating liquor to native- shall be prohibited 
in the temtones, and no provision gi'ing facilities for introducing 
obtaining, or possessing ouch Iiquiwin any part of the temtorie» le-s- 
^trlngent than those existing at tiie time of transfer dial] be allowed 

16 The custmn. where it exista, of holding pitaos ot other 
recc^pjzed forms of native assembly slialL be maintained m the 
temtones 

17 Xo differential duties or impacts on the produce of the tem- 
tones shall be levied The lawa of the Union relating to customs and 
excise shall be made to apply to the temtones 

18. There ahall be free intoeourse for the inhabitants of the 
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temtonoP witli the rest nf South Africa Mib]ecfc to tho kwa, mcluding 
the pa'jp laws of the Union 

19 Subject to the |)ro% iMons of this Schedule, all revenues donvetl 
from any territory shall be espeiuled for and on behalf of such tem- 
torj’ l*ro'\ide<l tliat the Uovemor-Gcneral'in-Council may make 
siiocial provision for the appropriation of a portion of such revenue 
as a contribution towards the cost of defence and other services 
performed b> the I'nion for the benefit of the whole of South Africa, 
so, how ever, tli.it that contribution phall not bear a higher proportion 
to the total tost of luch st^rviccH than that which the amount payable 
under panijn-aph 12 of thin Schedule from the Treasury of the Union 
towanls the cost of administTAtiou of the territory bears to the total 
customs revenue of the Union on the average of the three j'ears 
immediateU preceding the vear for wluch the contnbution is made 

20 The King nm\ disallow any law made by the Governor- 
Oencral-in-Coutj^ il liv proclumation for any temtorj* witlun one j'ear 
from the date of flic proclamation and such disallowance on being 
made knoivn by iho (hnernor.fJcneml by proclamation shall annid 
the law from the cl«v when the <bi>allowance is so made known 

21 The meinlier^ of the commission shall be entitled to such 
pen’)ion> or sujiLrannwalnm allowances ns the Gov^noC'General'm- 
f'ouncil ''hall b^ prof fuination provide and the salanes and pensions 
of •>uch membf rs <ind <ill other expenses of tJie commission shall be 
borne by the torntorie? in the proportion of their respective revenues 

22 The nghtN h«. evistjng at the date of transfer of officers of the 
public ‘•trvicc f jnploved in any temtoiy shall rcraam in force 

2 i Whore anv *ij»j)eal nuiy by law be made to the King-m-Council 
Irom any court <if the temtone*!, such appeal shall, subject to the 
provwoo'* of till'* Act, lit* made to the Appellate Division of the 
Supreme Court of .'iouth Africa 

24 The Comini'''*ion >hAU prepiie an annual report on the tern- 
tones which ><liall when approved by the Governor-GeneEal-m- 
Uouned be laid before both Honats of Buhament, 

23 All Silk to amend or alter the provisions of this Schedule shall 
be reserved for the »ignification of His Majesty s pleasure 
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liETTERS PATENT CHEATING THE OPFICB OF 
GOVERNOR-GENERAL 

UNION OF SOUTH AFRICA 
LETTERS PATENT' 

Passed undeb the Gbeat Seal oe the Usitbd Kieodom, con- 
stituting THE Oepioe op Governor-General and Commax- 
der-in-Chibp op the Union op South Africa 

Edward the. SemUht by (he Grace of God of the United Kingdom of Gi eat 
Britain and Irehnd and of the British Domtmons beyond the Seas 
King, Defender of the Faith, Emperor of India 
To all to whom these presents shall come 
Grbettno 

Whereas by an Act of Parlianient passed oa the Twentieth day of 
September, 1909, in the ninth year of Oar reign, entitled An Act to 
constitute the Umon of South Athca’, it -nas enacted that it should 
be lawful for Us, with the advice of Our Privy Council, to declare b\ 
proclamation that, on and after a day tlicrem appointed, not later 
than one year after the passing of that Act, Our Colomes of the Capo 
of Good Hope, Natal, the Transvaal, and the Orange River Colonv 
(hereinafter called the Colonies), should be united in a logisUtive 
umon under one Government under the name of the Union of South 
Africa, and that on and after the day appointed by such prochimation 
the Government and Parliament of the Union should have full power 
and authority within the limits of the Colonies, but that We might 
at any time after the proclamation appoint a Govcrnor-GencTal ioi 
Ihaifu? 

And whereas We did on the Second day of December, 1009, by and 
with the advice of Our Privy Oouncil, decliirc by Proclamation that 
on and after the Thirty-hrst day of May, 1910, the Colonies should 
be umted into a legislative union under one Government under the 
name of the Umon of South A&ica 
And whereas by the said recited Act it utls further enacted that the 
Governor-General ehall be appointed by Us, and shall have and may 
exercise m the Umon during Our pteasuro, but subject to that Act, 
such of Our powers and functions as Wo may be pleased to assign 
to him, and that the provisions of that Act relating to the Govemor- 
' For commission appomtmg the governor general, see supra, Chapter IV (i) 
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General shall extend and apply to the Governor-Ooneral for tlio time 
being, or such person as We may ap[K>mt to administer the Govern- 
ment of the Union 

And whereas We are desirous of making eflectiial and permanent 
provision for the ofliee of Go\emor-General and Comman<lor-in- 
Chief in and over the Union 

Now know ve that We do by these presents declare Our Will and 
pleasure as follows 

I There shall be a Govcrnor-Cencml and Commandor-in-Chief m 
and o^ er Our Umoii of South Africa (herein after called the Union), 
and appointmonta to the said olhcc shall bo made by Commisaion 
under Our Sign Manual and Signet 

And Wo do hereby authorize and command Our said Governor- 
General and Gommander-m-Chief (herein after called the Governor- 
General) to do and execute, indue manner, all thingsthat shall belong 
to his aai<l oftioo, and to the tnist We hji\e rei> 0 Ht“d in him, accordmg 
to the several poweis and authorities granted or appointed him by 
virtue of the South Africa Act, 11K)9, and of these present Letters 
Patent and of such (Jommission as maj be issued to him under Our 
Sign ^fanual and Signet, aii<l actordmg to such Instiuctions as may 
from time to time be given to him, under Our Sign Manual and 
Signet, or bv Our Oidei in Our Pnvj Council or by Us llirough one 
of Our Principal Secretaries of State ami to sucli laws as aro or shall 
lieroafter be m force in tlie Umon 

II ^ There shall be a (Jreat Seal of and for tho Union, which the 
Governor-General shall keep and use for seubng all things w hatwever 
tliat shall pasi the said Great Seal Provideil that until a Great Seal 
shall be piovided, the private seal of the (Jovenior-Cieneral may be 
uHed as tiie Great Seal ol the Umon 

III Tlie (lOvcrnor-Gcneral raav' on Oui behalf cvoreiHe all powers 
under the South Afiica Act, lOOU, or othcnvisc in respect of the 
summoning, jiioroguing, or dissolving tlic Parliament of the Union 

IV Anil We do lieicb^ declare Our 7 )lcaHure to be that, in the 
ov’ont of the death, incapacity removal, or absence from the Union 
of the Goveinoi -General, ail and cv'cry the poivei-s and authorities 
herein granted to liim shall, until Our further pleasure is signified 
therein, bo v’ested in such person as may be appointed by Us under 
Our Sign Manual and Signet to be Our Lioiitenant-Govornor of the 
Umon , or if there sliall bo no such Lieutonant-Govemor m the Union, 
then in such person or persons as may bo appointed by Us under Our 

^ i’or warrant niithorizinf^ tho U 80 o£ a great seal for the Umon, see govem- 
inent notico No 422 of itlll ^ce Kojal £x(.ButL\u Functions and Seals Aot, 
1934 (Appendix VllI) 
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Sign Manual and Signot to admimater the Government of the same , 
and in case thoro shall bo no person or persouB witLm the Umon so 
appointed by Us, then in the Chief Justice of South Africa for the 
time being, or m case of the death, mcapacity, removal, or absence 
from the Umon of the said Chief Justice for the time bemg, then in 
the Senior Judge for the time bemg of the Supreme Court of South 
Africa then residing m the Umon, and not being under mcapacit} 
Provided alwaj's that the said Semor Judge shall act m the adminis- 
tration of the Government only if and when the said Chief Justice 
shall not be present withm the Union and capable of admmistering 
the Government 

Provided further that no such powers or authorities shall vest m 
such Lieutenant-Governor, or such other x>er6on or persons, until he 
or they shall have taken the Oati^ appomted to be taken by the 
Governor-General of the Umon, and m the manner provided by the 
Iiutructions accompanying these Our Letters Patent 

V Whenever and so often as the Governor-General shall be tem- 
porarily absent from the Umon m pursuance of any instructions from 
Us through one of Our Principal Secretaries of State, or m tho execu- 
tion of any Letters Patent or any CommisMon under Our Sign 
Manual and Signet appointing him to bo Our High Commissioner or 
Special Commissioner for any temtones in South Africa with which 
We may have relations, or appomtmg him to be Governor or to 
administer the Government of any Colony, province, or temtory 
adjacent or near to the Umon, or shall be absent from tho Union for 
the purpose of visiting some neighbouring Colony, teriitory, or State, 
for a period not exceeding one month, then and in every such case 
the Governor-General may contmuc to exercise all and every the 
powers vested in him as fully os if ho were residing within the Umon 

VI In the event of the Goveraor-General having occasion to be 
temporarily absent for a short period from tho seat of Government 
or from the Union, he may, m every such case, hy an mstrument 
under the Public Seal of the Union, constitute and appoint any 
persons to bo his Deputy witbm the Union during such temporary 
absence, and in that capacity to exercise, jierform, and execute for 
and on behalf of the Governor-General durmg such absence, but no 
longer, all such powers and authorities vested in the Governor- 
General, as shall m and by such mstaument be specified and limited, 
but no others Every such Deputy shall conform to and observe all 
such instructions as the Governor-General shall from tiTna to time 
address to him for his guidance Provided, nevertheless, that by the 
appointment of a Deputy, as aforesaid, the power and authority of 
the Governor-General shall not be abridged, altered, or m any way 
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affected otlienMse than We inay at any time hereafter think proper 
to direct 

Pro\ idcd further lliat, if aiir such Deputy shall have been duly 
apiiointed, it sliall not be necessary during the continuance in office 
of such Deputy for any person to assume the Go\ernmont of the 
Union us Administrator thereof 

VII And We do hereby require and command all Our Officers and 
Ministers, Civil aiul Militari, and all other the inhabitants of the 
Umon, to be obedient aubiig, and assisting unto the Governor- 
General, or, in tlic o\ ent of his death, incapacity, or absence, to such 
person or jici sons ns jn.iv from time to time, under the provisions of 
these Oui Ijettcr« Patent, adnuiustcr the Government of tho Umon 
VTTl *Vn(I W c do hereby rcsen-e to Ourselvea, Our heirs, and suo- 
cossors, lull power and authoiity from time to time to revoke, alter, 
or amend tliesc Our Letters Patent as to Us or them shall seem meet 
IX These Our Letters Patent shall be proclaimed at such place 
or places within tho Union as tho Governor-Goneral shall think fit, 
and shall commence and come into operation on tho day fixed by Our 
Proclamation foi the cstabltobmcnt of the Union 
In witness iihoreof We ha\c caused these Our Letters to be made 
Patent Witness Ourself at Westinmster this Twenty-nmth day of 
December, ui the Ninth Year of Our Reign 

By Warrant under the King’s Sign Man ual 

Mthb MacEXNZis 
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ROYAL INSTRUCTIONS TO THE GOVERNOR^ENERAL 


UNION OF SOUTH AFRICA 
INSTRUCTIONS 

Passed ttitder the Royal Sigh HAHirAii and Signet to the 
GoVEKNOH-GeNEBAL and GOMMANDE&-IN>CteEF OF THE UNION OF 
South Africa 

Edwabd R & I 

In&lryuctiOfM to Our QovemQr‘Qe.nefal and Commander-in’CMef tn and 
over Our Unxon of South Afnca^ or tn his absence, to Our Lieuienavl- 
Qotertior or the Officer for the time being administering the gotcmment 
of the Union 

Whebeas by certain Letters Patent bearing even date herewith, Wc 
have constituted ordered, and declared that there shall be a Go\ or- 
nor-General and Oommander*in-Ohief (therein and hereinafter ctiliccl 
the Governor-General) in and over Our Union of South Airica (there- 
in and hereinafter called the Union) 

And whereas We have thereby aiitlion/ed and commanded the 
Governor-General to do and execute in due manner all things that 
shall belong to hie said office, and to the trust We have reposed in 
him, according to the several powers and aiithonties granted oi 
appomted him by virtue of the said Letters Patent and of such (Joni- 
zmssion as may be issued to him under Our Sign Manual and Signet 
and according to such Instructions as may from time to time lie 
given to him, under Our Sign Manual and Signet, or by Our Order 
in Our Privy Council, or by Us through on© of Our Principal iSecie- 
tanes of State, and to such laws as shall hereafter be in force in the 
Umon, 

Now, therefore, We do, by these Our Instructions under Our Sign 
Manual and Signet, declare Our pleasure to be as foUov s — 

1 Our first appointed Governor-General shall, with all due solemn- 
ity, cause Out Comimssion under Our Sign Manual and Signet ap- 
pombng him to be read and pubbshed in the presence of the Senior 
Military Officer for the time bemg in command of Our Regular 
Forces in South Africa, and of such persons as are able to attend 
Tl The said first appointed Governor-General shall take the Oath 
of Allegiance and the Oath of Office m the forms prodded by an Act 
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passed in the Session holden m the thirty-first and thirty-second 
years of the Reign of Her late Hfejesty Queen Victona, intituled 
'An Act to amend the Law relating to Promissory Oaths’ which. 
Oaths the senior Chief Justice or Judge of the Supreme Courts of the 
Cape of Good Hope, Natal, and the l^ansvaal, and the High Court 
of the Orange River Colony then pr^ont is hereby required to tender 
ajid admimster unto him 

III Every Governor-General of the Umon after the said first 
appomted Governor-General shall, with all due solemnity, cause Our 
Commission, under Our Sign Manual and Signet, appointing him to 
ho Govcmor-Genoral to be read and published in the presence of the 
Chief Justice of South Africa, or some other Judge of the Supreme 
Court of South Africa 

IV Every Governor-General, and every other officer appointed to 
administer the government of tho Umon after the first appointed 
Governor-General, shall take the Oath of Allegiance and ^e Oath 
of Office in the forms provided by an .^t passed m the Session holden 
ui the thirty-first and thirtv-second years of the Reign of Her late 
Majesty Queen Victoria, intituled ‘An Act to amend the Law relating 
to Fromixsoiy Oaths ’ v hich Oaths the Chief Justice of South Africa, 
or some otlier Judge of the Supreme Court of South Africa, shall and 
ho IS hereby requirerl to tender and administer unto him or them 

V And We do authorize and i^uire the Governor-General from 
time to time, bv himself or by any other person to be authorized by 
lum in that behalf, to administer to all and to every p^son or persons, 
as lie sliall think ht, Mho sliall hold any office or place of trust or 
profit in the Union, the said Oath of Allegiance, together with such 
other oath or oath<j a** may from time to time be prescribed by any 
laws or statutes in that behalf mado and provided 

VI And Wc do require the Governor-General to commumcate 
fortliMith to tho Members of the Executive Council for the Umon 
these Our Tn^structions, and likewise all such others, from tune to 
time, as he shall find convement for Our service to be imparted to 
them 

VII Tho Governor-General shall not assent in Our name to any 
bill M Inch Wo have specially instructed hun through one of Our 
Pnncipal Secretaries of State to reserve , and he shall take special 
care that ho does not assent to *aiy bill which he may be required 
under tho South Afinca Act, 1909, to reserve,^ and m particular he 
shall rosorvo any bill which disqualifies any person in the Province 
of the Cape of Good Hope, who, under the laws existmg in the Colony 

^ C'f sections 66 and lOG of the Souih Africa Act, 1909, and the Status ol the 
Union Act, 1934 (Appendix VIJ) 
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of the Cape of Good Hope at the eatabhahment of the Umon, is, or 
may become, capable ot bemg roistered as a voter, irom being so 
registered in the Province of the Cape of Good Hope by reason of his 
race ot colour only ^ 

VIII The Governor-General is to take care that all laws assented 
to by him m Our name, or meerved for the signification of Our 
pleasure thereon, shall, when transmitted by him, be fairly abstracted 
m the margms, and be accompamed, in such cases as may seem to 
hiTn necessary, with such explanatory observations as may be 
required to exhibit the reasons and occasions for proposmg such 
laws and he shall also transmit fair copies of the Journals and 
Minutes of the proceedings of the Fariiament of the Umon, which be 
IS to require &om the clerks or other proper officers m that behalf, 
of the said Parliament 

IX And We do further authorize and empower the Governor- 
General, as he shall see occasion, m Our name and on Our behalf, 
when any crime or offence against the laws of the Umon has been 
committed for which the offender may be tried withm the Umon, to 
grant a pardon to any accomplice m such crime or offence who shall 
give such information as shall lead to the conviction of the principal 
offender, or of any one of such offenders if more than one and, 
farther, to grant to any offender convicted of any such enmo or 
offence in any Court, or before any Judge, Justice, or Magistrate, 
withm the Umon, a pardon,^ either free or subject to lawful condi- 
tions, or any remission of the sentence passed on such offender, or 
any respite of the execution of such sentence, for such period as to 
the Governor-General may seem fit, and to remit any fines, penalties, 
or forfeitures which may become due and payable to Us * Provided 
always, that if the offender be a natural-born Bntish subject or a 
Bnti^ subject by naturalization m any part of Our Bomimous, the 
Governor-General shall in no case, except where the offence has been 
of a political nature, make it a condition of any pardon or remission 
of sentence that the offender shall be banished from or shall absent 
tnTtiBftTf from the Umon 

And we do hereby direct and enjom that the Governor-General 
shall not pardon, grant remission to, or reprieve any such offender 
without first receiving in cases other than capital oases the advice of 
one, at least, of his Mimsters Whenever any offender shall have 

^ Cf section 35 <1) of the South Afnca Act, 1909 

* See section 282 ot Act No 31 of 1917 

* Bee section 376 et seq of Act No 31 of 1917 

* Cf sections 47, 48, 49, and 61 of the Prisons and Reformatories Act, 1911 
(Act No 13 of 1911) 
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been condemned to suffer deaUi by the sentence of any Court, the 
Governor-General shall consult the Executive Council upon the caise 
of such offender, submitting to the Council any report that may have 
been made bv the Judge who tried the case, and, whenever it appears 
advisable to do ho, taking measures to invite the attendance of such 
Judge at the Council The Governor-General shall not pardon or 
lepnove anj such offender unless it shall appear to him expedient 
so to do, upon receiving the advice of the Executive Council thereon , 
but 111 all Ccibes lie is to decide either to extend or to withhold a pardon 
01 reprieve according to his own deliberate judgment, whether the 
members of the Executive Council concur therein or otherwise, 
entering nevertheless, on the Minutes of the Executive Council, a 
Almute of his reasons at length m case he should decide any such 
question in opposition to the judgment of the majority of the Mem- 
bers thereof 

X Except in accordance with the provisions of any Letters Patent 
oi of any Commission under Our Sign and Si^et, the Gover- 

nor-General shall not, upon any pretence whatever, quit the Umon 
without having first obtained leave from Us for so doing under Our 
8ign 3tanual and Signet, or through one of Our Prmoipal Secretanes 
of State, unlesb for the purpose of visiting some neighbouring Colony, 
Territory or ^tate, for jionode not exceeding one month at any one 
time, nor exceeding in the aggregate one month for every year’s 
service in the Union 

The temporarj' absence of the Governor-General for any penod not 
exceeding one month shall not, if he have previously informed the 
Executive Council, in writing, of his mtended absence, and if he have 
duly appointed a Deputy in accordance with the above-reoited 
Letters Patent, nor shall any extension of such period sanotioned by 
one of Our Pnncipal Secretanes of State and not exceeding fourteen 
days, be deemed absence from the Umon within the meaning of the 
said Letters Patent 

Given at Our Court at Saint James’s, this Twenty-mnth day of 
December, 1909, m the Nmth Year of Our Beign 
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THE STATUS OF THE UNION ACT, 

NO 69 OP 1934 

To provide for the declaralaoii of the Status of the 
Union of South Africa , for certain amendments 
of the South Africa Act, 1909, incidental there- 
to, and for the adoption of certain parts of the 
Statute of Westminster, 1931 

Whebbas the del^ates of His Majesty’s Governments 
in the United Kingdom, the Dominion of Canada, the 
Commonwealth of Australia, the Domimon of New 
Zealand, the Union of South Africa, the Irish Free 
State and Newfoundland, at Imperial Conferences holdcu 
at Westminster in the years of our X<ord 1926 and 1930, 
did concur in making the declarations and resolutions 
set forth in the Reports of the said Conferences, and 
more particularly m defining the group of self-govern- 
ing communities composed of Great Bntain and the 
Dominions as 'autonomous oommumties withm the 
British Empire, equal in status, m no way subordinate 
one to another in any aspect of their domestic or e\toTnal 
affairs, though umted by a common allegiance to the 
Crown and freely aseociatod as members of the British 
Commonwealth of Nations ’ , 

And whereas the said resolutions and declarations in 
so far as they required I^islative sanction on the part 
of the United Kingdom have been ratified, confirmed 
and established by the Parliament of the United King- 
dom in an ACt entf^d ^e'^atute di e^min^r, 

(22 Geo V, c 4) , 

And whereas it is exp^ient that the status of the Union 
of South Afhoa as a sovereign independent state as 
herembefore defined ahall be adopted and declared by 
the Parliament of the Union and that tlie South Afhca 
Act, 1909 (9 Edw 7, c 9) be amended accordingly , 
And whereas it is expedient that the said Statute 
of Westminster, in so far os its pronsions are applicable 
to the Umon of South Africa, and an Afrikaans version 
thereof, shall be adopted as an Act of the Parhament 
of the Union of South Africa , 
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Now, thciefore, be it dceluxod and enacted by the 
King ts Most Excellent Majesty, the Senate and the 
House of Assembly of the Union of South Africa, as 
follows — 

1 In this Act the expression ‘the South Africa Act’ Definition 

means tho South Africa Act, 1909 (9 Edw 7, c 9) as 
amended from time to time 

2 Tlic l^rlitiincnt of the Umon diall bo the sovereign inion Puiin- 

, , TT j A xL ment to bL sole 

lcglsliltl^c poMer m and over the Umon, ona notwitn- K)>erei^kBiB- 

standing an} thing in any other law contained, no Act ” 

of the Parliament of tho Umted Kingdom and Northern 

Ireland jmssed after the eleventh day of December, 1931, 

shall extend, or be deemed to extend, to the Umon as 

part of the law of the Union, unless extended thereto 

by an Act of the Parliament of the Umon 

3 The parts of the Statute of Westminster, 1931 AdopUm oi^^ 
(22 Geo V, c 4) and the Afrikaans version thereof, set of^cStiwiMter 
forth m the Schedule to this Act, shall be deemed to be 

an Act of tho Parliament of tho Umon and shall be 
construed accordingly 

4 (1) The Executive Government of the Union in 
regard to any aspect of its domestic or external affairs 

IS vested in the King, acting on the advice of His twi.*** “* 
Ministers of State for the Union, and may bo adnums- 
tered by His Majesty lu person or by a Govemor- 
Geueral as liw representative 

(2) Save wlien* otherwise cx]»rcas!v stated or neces- 
saiilv implied, an} rcfcnmcc in the South Africa Act 
and m this Act to the King shall be deemed to be a 
reference to tlic King acting on tlie advice of his 
Ministers of State for the Umon 

(3) The proMsions of sub-sections (1) and (2) shall 

not be taken to affect the provisions of sections iwehe, 
fourteen, iwenii/iLiid of the South Africa Act and 

the constitutional conveiitions relating to the exorcise 
of his functions by the Governor-General under the said 

sections , , 

5 Section two of the South Africa Act is hereby A^^Jmentof 
amended by the msertion after the word ‘implied of sgothAWtii 
the words — 

‘“heirs and successors” shall be token to mean Mis 
bfajesty s heirs and successors m the sovereignty of 
llie United Kingdom of Great Bntam and Ireland as 
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determined by the laws relatm^ to the succession of 
the Crown of the United Kingdom of Great lintajn 
and Ireland' 

Amondmcnt or 6. Sections twenly-avc and forty-four of the South 
tectton* 20 ^ 0 ^^ Afnca Act are hereby amended by the deletion of the 
^ words ‘a Bniaah subject of European descent’ in para- 
graphs (d) and (e) respectively of the said sections and 
* the substitution therefor of the words a person of 
European descent who has acquired Union nationality 
whether — 

(i) by birth or 

(u) by ^^ nTn 1 n 1 lB as a Bntosh subject or 
(in) by naturalization, or otherwise, m terms of Act 
40 of 1927 or of Act 14 of 1932 ’ 

A.maDdjakent of 7. Section of the South Afnca Act is hereby 

eSSh!aSioI amended by the ddetion of the uords ‘of the Umted 
'K’lTigHftm of Great Britain and Ireland’ where they 
occur in the oath and m the aihrmation presenbed by 
the said section, and by insertmg the nords ‘King or 
Queen (as the case may be) ’ immediately after the words 
‘His Majesty’ 

svpeiii at aeo- 8. SeQtion.ata;( 9 -/our of the South Africa Aot IS hereby 
Boi£a&icK repealed and the following section substituted there* 
for — 

'Aorni At- 64 . When a Bill 13 presented to the Govei- 
° " nor-General for the King s assent he shall 

declare according to his discretion, but subject 
to the prov»ions of this Act, and to such 
instructions as may from time to time lie 
given m that behalf by the King that l.o 
assents m the King s name, or that lie U'lth- 
holds assent The Governor-General inaj re- 
turn to the House in which it originated nnv 
BiU so presented to hun, and may transmit 
therewith wy amendments which he may 
recommend, and the House may deal with the 
recommemiation ' 

Amendment of 9. Section 9%^y-9even of the South Afnca Act is 
hereby amended by the deletion of the words ‘ or bavmg 
been reserved for the King b pleasure shall liave received 
hia assent' 

viBiS^So^ 10 Nothing m this Act contained shall affect the 

AiricnActnot provisions of Section one hundred and stx of the South 
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Africa Act, relating to an appeal to the King-iii-Coimcil, lOi eiwi tiila 
or the provisions of seotiona owe hundred and fifty and 
one hundred and fifty-one of the said Act 

11 (1) Sections eight and 8ixly-6ix of the South Ropoal of t!C( 

Africa Act are horebj repealed aww A^t“^ 

(2) Section mxiy-fixe shall be re^^oled as from a date 
to be fixed the Uovornor-General by proclamation 
in the Gazelle 

12 This Act shall be known aa tlie Status of the si>orttitit 
I'moii Act, 1934 


SCHEDULE 

Statute oe Westmisster, 1931 

(Sections 1, 2, 3, 4, 5 6, 11 and 12 of the Statute 
are enacted See Appendix III ) 

The Status of the Union Bill u as sent to tlie King with a submis- 
sion signed by the Prime llmister of the Union requestmg the Kmg*8 
approval of the Bill The submisaon, with the King’s approval, was 
m the following form 

Ovstest OF The Phoie Mihisteh 

AHD 

Minister of Extsiutal Aeeaibb. 

Capetown 

Approved Slst May, 1934. 

GEORGE R I 
June 22nd 1934 

General Hertzog, Piimc Minister and Minister of External Affairs 
m the Union of South Africa, w ith his humble duty to the King, begs 
to submit to Your MaJeat^ a Bill ‘to Provide for the declaration of 
the Status of the Uiuoii of South Africa , for certam amendments of 
the South Africa Act, 1909, mudental thereto, and for the adoption 
of certain parts of the Statute of Westinmster, 1931’ w'hicli His 
Excellency the Governor-General has reserved for the signification 
of Your Majesty s pleasure 

Your Majesty's Minlstebs for the Union have given their earnest 
consideration to this Bill and beg to submit that Your Majesty may 
be graciously pleased to signify Your Majesty's assent thereto by 
making an endorsement to that effect either on this submission or 
upon the Bill itself 

All of which 16 submitted by Your Majesty’s 
bumble, and obedient servant, 

J B M Heatzoo 
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Seal and Signet 


On demise of 
Soverelpi ex- 
iiUnc ScQli to 
be used tem- 
poniii)} 
Prime Minister 
to be Keeper of 
the Uojnl 
Senls 


Fxpcotheacts 
of the King 
and their eon 
UriiiBtlon 


THE ROYAL EXECUTIVE FUNCTIONS AND 
SEALS ACT, NO 70 OF 1934 

To provide for Xing’s Acts as Head of the 
Ezeoutive of the Union, the use of Royal Seals 
in connection therewith and the vesting of certain 
functions in Union officials and bodies 

Bb it bfacted hy the King’s Most Ezcellent l^Iajcsty, 
the Senate a-ml the House of Assembly of the Umon of 
South A&ica, as follow — 

(1) Them shall he a Royal Great Seal of the Umoa 
herema^ei referred to as the Great Seal, which sliall 
show on the obverse the effigy of the Sovereign, with hi* 
full titles as circumscription and on the reverse the cout 
of arms of the Umon with supporters and the inscrip> 
tion * Unie van Suid-A&ika ' and ‘ Union of South Afiica ’ 

(2) There shall be a Royal Signet (hereinafter referrctl 
to as the Signet) showing the reverse of the Great Seal 
with the Tudor (>own for crest and the King’s full title 
in Latm on the outer nm and the words Unie \ an Suid- 
Afhka — ^Union of South Afhca ’ on the inner nm 

(3) The Great Seal and Signet shall be of a design and 
size approved of by Ihe Kmg and the Great Seal shall 
ahow the effigy of Sovereign in such manner and of 
such design as His llaje«rt;y may l>e pleased to approve 

2 In the case of a change in tlie person of tlio 
Sovereign the then existing seals shall be used until such 
time as new seals have been struck and put into use 
3 . The Prune Muustor of th© Umon or, in his absence, 
his deputy shall be the Keeper of the Great Seal and the 
Signet 

4 (1) The King’s will and pleasure as Head of the 
Executive Government of the Umon shall be expressed 
m writing under his sign manual, and every such 
instrument shall be countersigned by one of the King’s 
Mimsters for the Union 

(2) The King’s sign manual shall furthermore be 
confirmed by the Great Seal on all royal proclamations 
and he may, by proclamation, prescribe from time to 
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timo uhicli other public mstniments bLuxmg liis tugn 
manunl shall pass either the Great Seal or the Signet 

(3) The Keeper of the Seals shall aftix either the Great 
Seal or the Signet, as the case may be, to any instniment 
bearmg the King s sign manual andthecountersignature 
of one of His Majestj 's IMmisters of State for the Union 
and requiicd to jiasb cither the Great Seal or the Signet 

(4) The iiroMsiona of this section shall not aflect the 
exercise of the powers under sectums (uehe, fourteen, 
tufniy An<\. forty-flit of the South Africa Act, 1909, by 
the King or the Governor-General 

5. (1) TheGoveruor-Ocncral-m-Couiicilmavbyregii- MaWngondoBe 
lation provide for the making of ^afer seals, represent- reprewnt^*" 
mg the Great Seal, of such matennl as he may deem 

suitable and prescribe the size of the cast to be used for 
that purpose 

(2) The wafer seals made m pursuance of the pro- 
visions of sub-section (1) shall be kept by tho Keeper of 
the Gicat Seal and may be used by him for sealing 
mstnimonts wluch are required to pass the Gicat Seal, 
and instruments to w hioh such w^fer seals has e been 
affixed shall be deemed to ho sufficiently sealed in terms 
of this Act 

6. (1) 'Whcnei cr for an) reason the King s signature Oovpmor- 

to any instrument requuuig the King's sign manual rorTinVln"'^*^ 

cannot he ohtuined or u hene\ or the delay im olved in 

obtaining the King s signature to any such instrument 

in the ordinurv couise would, m the opimon of the 

Govcrnor-Gcnci.il-iii-Countil, either frustrate the object 

thereof, or undid) retard the despatch ol public hiismess, 

the Go>'crnor-Geiienil shall, subject to such mstructions 

as ma^ , from time to time m that behalf, be given by 

tlie King on the adA ice of His ilimstera of State for the 

Union, executo and sign such inshumcnt on behalf of 

His Majesty and an iiLsliuinent so executed and signed 

by the Governor-General and countersigned by one 

of the King’s Ministers of tho Union shall be of the same 

force and effect as an instnimOTt signed by tho King. 

(2) The Governor-Goncrars signature on suoh an 
instrument shall be confirmed by his Great Seal of the 
Union and a resolution of the Governor-Generd-m- 
Council shall be the necessary authority for affixing the 
same 
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\ (stiiiK of 7 In the absence of any Act of the Parliament of the 
( olinS Uiuon providing otherwise, the powers of the King to 
of unitS k£“ exercised by Hia Sfejesty m Council or by Order-in- 

doni Pflriia- Council, under Acts of the Parliament of the XJmtod 

ment In uoor ^ ^ t 

nor bciicrai in< Kjngdom passed prior to the commencenient oi the 
Statute of WeatzEunster, 1931, and extending to the 
Union as part of the law of the Umon shall, m respect 
of the Umon, after the commencement of this Act, 
be exercised respectively by the Govemor-General-in- 
Council or by him by Proclamation in the Qazeiie unless 
the 6ovemor-Gene^-m*Council decide that the exx^ 
gencies of the case require that the procedure prescribed 
by such Acta be f<dk>wed Provided that the King-xu- 
Council shall in the latter case act or purport to act 
m respect of the Umon only at the request of the Prime 
Minister of the Umon duly conveyed and it be expressly 
declared m the instrument containing the King s plea- 
sure that the Umon has requested and consented to thu 
Kmg-m-Council so acting m respect of the Umon 
BmSSSi v^ted m, or duties imposed on, tho 

liord Chancellor, a Secretary of State, a CommiNsioner 
of the Treasury, the Treasury, the Admiralty, the Board 
mentiD^'^ of Trade, or any oth^ functionary or authonty of tho 
fuDctioouricB United Kingdom under any Act of the Parliament 
of the Umted Kingdom referred to lu section eeun, or 
under any rule, order or regulation framed thereunder 
shall aftOT the commencement of this Act, m respect 
of the Union, be vested m or performed by such Ministci , 
Department of State, functionary or authority in the 
Umon as the GovCTnor'General-m-Councxl may by pro- 
clamation in the Gazette designate 
se(^i«7«na s 9. Sections seven and eight shall not apply to appeals 
toKction loe to the King-m-CounciI under the provisions of section 
of South AWc» hundred and six of the South Africa Act, 1909 

****comnicnco* shoU bs known OB the Royal Executive 

ment of Act Functions and Seals Act, 1034, and shall come into 
operation on a date to be fixed by the Governor-General 
by proclamation in the Oazelte ^ 

^ The Act coxae mto force on December 3, 1034, by Proclama- 
tion No 282 of 1934, dated November 30, 1934 
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SOUTH AFRICA ACT MIENDMENT ACT, NO 45 OF 1934 

ACT 

To amend and extend the provisions of section one hundred and 
foiiy~mne of the South Afnca Act, 1909 

Bn IT FX^GTED by the King’s Moat Excellent Majesty the Senate 
and the House of Assembly of the Union of South Africa, as follows* 

Amefludm&nt of Section 749 of South Africa Act 

1 Section one hundred and forty-nme of the South Africa Act is 
hereby deleted and the following now section substituted therefor 

149 Parliament shall not — 

(а) alter the boundaries of any province, divide a pro- 
\mce into two or more provinces, or form a new 
provmoo out of provmces withm the Umon, except 
on the petition of tho provincial council of every 
province whoso boundanos are affected thereby, 

(б) abolisli oil} jirovinciel council or abndge the powers 
conferred on proi mcial councils under section eighty- 
file, except by petition to Parhament by the pro- 
\ incial council concerned ’ 

2 This Act Mhall bo known as the South Africa Act Amendment 
Act, 1934 

"When mtroducuig the above measure, the Minister m charge of 
tho bill, air 0 Pirow , K C , steted ‘The juridical value cf this bill 
IS not great Tailiamciit can enact it witn a majority oi one and con 
recall it with a majonti of ouo But it is a declaration of policy and 
IS of groat moral ^ aluc to tho people who attach any importance to 
the retention of the provincial ^tem ’ (House of Assembly, 
May 24, 1934) 

Kole Thft Government announced its mtention of mtroduoing tho 
Union Constitution Bill early m 1935 This bill aims at re-onactmg 
the South Africa Act, as amended, as a schedule to the proposed act, 
m Engbsh and Afrikaans This enactment will not affect the legal 
position as stated m this book 
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of wa^ exid means, 223 
of whole houae, 316 
select, 317 

See Provtncuii eouneifa 
Common law of South Africa, 38J 
See Boman Dutch law 
Commonwealth of Nations 
See InUr-vnptnal relattonAtp 
Commumoation — 
between governments, 493 
between, houaea of parhement, 230 
with provincial government, 316- 

with South'West Ainoa, 493 
Conciliation, induatnal, 646-7 
Cansohdated BevenueFund, 166, 691 
Conatituenciee — 
delinutation of, 192, 194, 669 
distnbution of, 193, 670 
number of, 192, 670 
provuiicial, 195 
quota — 

provincial, 195, 667. 679 
Union, 193, 195, 567 
rediBtnbutum of, 194, 567, 570 
Constitution — 
alteration of, 83, 84, 103 
Basutoland, 534 
Becshuanaland, 536 
Cape of Good Hope, 4 
comparison with — 

Australian. 61, 83 
Canadian, 61, 329 
New Zeeland, 330 
Swiss, 321, 340 

Umted States, 30, 61, 73, 83, 313 
dominance of, SB, 34, 74, 83, 99, 
103 

federal, 61, 85. 188, 312, 341 
flexible, 26, 34, 74. 84, 69. 103 
fundamental law 28, 34, 74, 63, 
99, 103 

mterpietation of, 103 
mahmg of, 45 


Constitution {eont ) — 

Natal, 19 

natumal convention, 68 
provmeial, 61, 258, 678 
Orange State, 27 
Orange Rivor Colcmy, 30 
South West Africa, 512 
Swaailand, 541 
Tmnsvaal, 27 
unifled, 60, 84 

Constitution Oiclmance Amondment 
Act, 1872 (Cape), 17, 18 
ConsUtiotvonal development, 3 
law, nature of, 73, 82 
See Contenhona of the consHtutton 
Consuls, 495 

Conaultation, convention of, 487 
system of, 487, 493 
Controller and auditoi genetal, lol, 
696 

Conventions of tbe constitution 
consultation with othoi znomboiv 
of Commonwealth, 487 
dissolution of pailiament, 116, 217 
entrenched clauaes, 98, 102, 103 
external afiaus, 480, 487 
foreign aftaua. 480. 467, 404 
mterrhango of v iewt> 487 
inter impetial idationship, 4b0 
leeignation of cabmet, 136, 245 
Council— 
advisory — 
buigner, 5 

governor’s, 6, 8, 9, 10 
South West Afiica, 517, 518 
divisionel, 291, 202, 341, 585 
executive, 139 
municipal, 291~4, 585 
of eleven, 6 
of India, 6 
of policy, 3, 4, 5, 6 
of sevontoen, 6 
provincial, 91, 258, 322, 578 
town, 201-4, 585 
village, 291-4 
See BrotiTiotal i-ouncth 
Courts — 

appeal, 357, 567, 588 
app^ to, 60, 82, 423 
appellate division, 357, 685 
jurisdiction of, 357, 360, 590, 
oremt, 354, 367, 686 
income tax app^, 373 
inferior — 

civil, 366, 369. 371, 373, 381 
criminal. 366, 360, 371, 373, 381 
Crown temtones, 536, 537, 541 
South West Africa, 630 
junsdiciion over administrative 
tribunals, 416 
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Comtq {oont ) — 

Iiio\itu.ial divi<«iouB, 358. 364. 361. 
586 

inBgistiates’, 366, 368 
iiativo — 

Appeal, 372 
chiefs , 171, 37J 
(ommissionci:!', 371, J73, 361 
divoico, .37i 
hcarlmon s, 371, 373 
high, Natal, 22, 373 
special ciunmal, SCI, 440 
justKos o! the peace, 366, 371 
buppiior — 
mil, 387 
ciiminal, 363 
Cio>M\ tcmtoiies, 664 
]ui> tiial9. 364 
South-'W ost A.{iiea, 630 
aupremc coutt. of Soitth Afiico — 
appellate div ii,ion, 357, )65, 586 
cucait diMsioos, 367, 566 
local dis ision'd 357, 586 
prasmcial diM^on^, 357, 586 
table ahomng diviaiona of, 368, 
374. 375 
water, 373 
Clime— 

committed abroad, 97 
law of, 380 

puniehnumt, 305, 363, 306, 300, 371, 
373 ' 

Ciown, the — 

action’s bv and against 17 ) 
allegiance to, 163, 164, 213, 215, 
572 

aesent to bills, 77, 'J6 1 14, 22^ 

241, 576. 611, 012 
authoiitv of, 117, 125, 131, 487, 
562 

diMsiIiilitj of, 484 
o\ecutive govcinmoiit pioceods 
fiom, 116, 117, 1 19, 761 
jiulliinl ponrib doiisod hom, 133, 

3 oj6p )87 

legislate e tuiuiions of, 116, 21 7, 
600 

pcisoiidl union, 484 
piirogotno of, 117, 12S, 131, 487 
light of veto, 77, 96, 134, 226, 243, 
577 

‘the King can do no wioiig*. 173 
Soo Pi(toqaUu, (Jou^tnor (jimial 
Clown colony — 

(Jape as 0 1 

dissatisfaction of settlers, 1 1 i 

in Natal, 20 I 

m Oiaiigo Ki\ ei Colony, 36 j 

m Transvaal, 36 I 

Ciown lands, 398, 468, 469 
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Crown temtones in Soath Afr ica , 
534 

Cuatoma— 

conference of 1908, 67 
disputes in former colonies, 40 
pcefoienoe, 497-0 
tariff, 49, 57, ISO, 497 
See Conoention# qf the eonatUtifton 

Death sentence, 369 
Debt — 
cml, 370 
pubho, 157, 592 
oonimiaaimifflB, 157 
of former cblomes, 78, 593 
of pTovuiees, 281 
Deods registnes, 354, 398 
Delegated poweis of provmeea, 91, 
259 

Delegation of e^erose of prerogative, 
125. 128, 487 

Delimitation commission, 105, 569 
Departments of state, 142, 562 
Dopoitation — 

from ono district to snotheur, 436, 
461 

of aliens, 171 
of Bntish subjeots, 171 
Development — 

of constitution of Cape, 4 
of dominion status, 470 
of ]udicisl institutions, 353 
Diplomatio immurnty, 496 
lepresentation, 494, 605 
Disagroomont between the Houses, 
232, 576 

Discrimination on giounds of colour, 
90 266, 298, 446 
Disputed oloction. 208, 566 
Disputes, uidustnal, 546 
Disbolution of pailiament, 245, 563 
of bonatr, 245, 563 
Distiibution of powers, 61, 64, 91, 
258, 322 
Disunion — 
artibciolity, 45 
offects of — 
agiiculturo, 51 
fiscal policy, 49 
labour piobloms, 51 
legal system, 70 
mining, 61 
□ativo piobloms, 51 
railway rates, 48 
DiMsioual councilb, 201-2, 342 
Dominant constitutions, 61, 89, 84, 
103 

Dominion status, 479, 555 
Domuiiona, 6 >3, 556 

See Inter-ttnperial relattonshyi) 
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Draft ordinancoB, 327 
'During Hib Majesty’s pleasure*, IS- 
IS, 140, 561 

Dutch admmistration of Capo— 
council of Eleven, 6 
of India, 6 
of policy , 3, 4, S, 6 
of seventeen, 6 

Dutch East India Company, 4-9 
fundamental features of, 6. 

Duties — 

customs, 49, 57, 169, 497 
preferential, 497 

Eastern Distnets court, 354, 356 
Education — 
agricultural, 287 

control of, by provinces, 287, 350 
financing of, 286 
higher, 287 
native, 350, 474 
religious, 289 
state ai^d, 269 
subsidies b^d on, 266, 
teachers, 288 
umvermties, 287 
Elections — 

assembly, to, 204, 568 
by-el^iODS, 206 
conduct of, 204, 668 
disputed, 208, 668 
ei^ensea, 207 
general, 668, 671 
nomination day, 204 
petitions, 209, 668 
polling day, 206, 669 
postal voteig, 206 
press clause, 208 

executive committee, 319, 680, 597 
provincial councils, 323, 579 
senate, 188, 564, 567 
Electoral divisions, 192, 560 
See CofiaMuenctca 
Electoral officer, 204 
Electors, 200 
See Franehiae 

Empire, see Inter-mpanol relation- 
ahtp 

Employees’ orgamzations, 545 
Employers’ organizations, 646 
Entrenched cLauses, 102, 103, 107 
See Section 1S2 of South ^/rtc«s 
Act 

‘European’, 198, 204, 446 
Exch^uer account, 169 
Excise, 169 
Executive — 
committee, 319, 680 
administrative actions of, 322, 
680, 


Executive coEamitteB {eoni ) — 
constitution of, 316, 680 
deadlock in, 334 
decisions of, 320, 680 
duties of, 322, 660 
election of, 316, 680, 667 
features of, 321 
party pohUoa m, 332 
powers of, 320, 681 
proceeding of, 320, 581 
public ofScers appointed by, 321, 
681 

quorum of, 320, 681 
^orm of, 337 

rule of collectivo responsibditv 
doea not apply to, 321 
BouA-Weat Afnca, 517 
vacancies m, 320, 680. 
voting m, 320, 581 
council, 139 
government — 
in early Cape, 17 
of the natives, 459 
of the union, 116, 117 
’Exempted’ natives, 20, 447 
Exemption certificate, 26, 447 
Expenditure — 
provinces, 283, 583 
timon, 159, 592 
External affairs — 
department of, 148, 493 
unconvontions m, 487 
See Inter imperial relaUonehip 
Extra torritonality, 67, 98 

Favoured nation treatment, 497-8 
federalism — 

at national convention, 61 
m constitution of provuicos, 61, 85, 
186, 312, 341 
senate, 85, 188, 341 
Fomale suffrage, 204 
Financial system of Union — 
appropriation, 155, 575 
audit, 157, 696 
auditor general, 167, 606 
consolidated revenue fund, 15b, 591 
controller, 167, 596 
exchequer account, 156 
ei^enditure, 169 
general smking fund, 157 
income tax, 169 
loan account, 166 
native development account, 159, 
473 

pension fund, 162, 157 
provuices, relations with, 282, 592 
public debt, 157, 603 
commissioners, 167 
accoimt, 167 
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rinnncial stem of Union ((*ont ) 

railwiijs and harbouiB ckjcount. 
l-iO 

nuKiavs and harbours fund. 156. 

capital account, 1S6, SOS 
loans, ISO 

rovonuo account, 116, 301 
re\eiiue, 168 

miBcellaneous aourcoa of, ISO 
public estate, 130 
services, 150 
tavAtion, 150 
revenue account, 168, 501 
sinking fund, 1S7, 692 
South-West Afiica, 525 
supply, 222 
treasury, 156 

unforeseen expenditure), 156, 138 
Seo Parltament, Prottneet 
Fiscal policv before Uiuon, 40 
Fishing, 304 
Flags of^the Union, 171 
Flexible oonstitulton, 28, 30, 34, 01, 
73, 83. 08. 103 

Foreign alTnirs, seo JnUr n»pfriftl 
refaiiofuAtp 
Foroatry, 346, 348 
FianchiscK- 

adult European, 107, 108 
colourecl— 
early Cape, 13 
Natal, 20, 26 
present day, 201, 668 
entrenched clauses relating to, 102, 
103, 197, 568 
first Cape, 13 

for election to nssnnblv, 204 
pro^ incial couik il, 323, 
iiatu 0 — 

enily Cape, 13 
Natal, 2(1, 22, 20 
present duv, 201, 568 
Oiange Xroe Stato repubtican, 28 
problcmH at national con>eiition, 
02 

qualifications of cloctoivi, 200, >68 
at time of Union, 109 
tabic shouing, 100 
registration, 204 

South African Ncjiublie, 32 
South-West Africa, 524 
\otcr*s rolls, 204 
preparation of, 204 
Women s Enfranchisoinejil Act, 
204 

Free trade within the Union, 79, 697 
Froude, j A , ^ isit to Crx>o, 66 
Fundamental laus 18, 28, 10, 34, 61, 
73, 83, 98, 103 


Fund 

consolidated ro\ emie, 166, 501 
general sinking, 157 
native development, 159, 473 
railways and harbours, 1 >7, 503 
proMiuial rovenuo, 282, >83 

Game preservation, 304, 311 
Glen Gray Aot, 463, 470 
OIcii Groy District Council, 462 
Gold lax, provincial, 276 
Gov ernor — 

BntnA, tt6 Gape, 0 
Dutch, at Cape^ 6 
of Natal, 20 

as commiBBioner for Zululaiid, 
as supreme chief, 23, 24 
of Orange River Colony, 37 
of Transvaal, 37 

pouera of, m former colonies, 70, 
562, 600 

Gov emor-gcneral — 

address to, from parliament, 228, 
242 

appomtmcsit of, 117, 661 
assent to bills, 77, 06, 134, 226, 
243, 611, 612 
olioice of, 117, 561 
conunissioa appomtmg, 1 18 
deputy, 121, 661, 607 
ilissolutiou of porliament, 136, 245, 
663 

duties of, 125 
legal status of, 130 
letteiD patent, 123 
message from — 
essrnting to bills, 226, 230 
convening joint session, 237, 
230 

recommending amendments, 226, 
ministers, appointment of, 16, 139, 
141, 562 

adv ice of, 139, 141, 662 
new position of, 110 
officer administonng government, 
131, 008 
powers of — 

convening parliament, 125, 210, 
563 

diBimssal of ministers, 16, 141, 
561 

dissolving parliament, 136, 663, 
personal privileges, 134 
prerogatives delated to, 125, 131, 
008, 612 

rocommends supply, 223, 676 
representative of the I^ng, 124, 
125, 131, 133. 138 
reservation of bills, 96, 134, 243, 
577 
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Governor general {c<nU ) — 

]^yal Executive Functions and 
Seals Act, see Index q/ Stalutee 
royal inatructLons, H3| 610 
salary. 134, 501 
speech from throne, 213 
Status of tho Union Ai^t, see Index 
of Statutes 

Bupreme iduof of the native tnbu, 
23. 460 

tenure of of&co, 118. 661 
Goi eruor*General ui Council — 
appointment and removal of offi 
rors, 140, 590 

Bssont to provinciel ordmances, 
269. 564 

meaning of phrase, 662 
native affairs, control of, 460, 600 
statutory references to, 140, 561, 
662, 670, 684, 587. 600 
Great Saal, 101, 102, 112, 121. 124, 
607 

See Royal Executive Funeixone and 
SmIs Act, Index oj Statutes 
Great Trek, 27 
Grey, Sir George, 53, 64 
Guaraiana’ Fund, 379 

Habeas corpus, ant of, 424 

Harboun— 

advisory board, 155 
shipping board, 155 
See Radways and harbours 
Heads of power, aee Pros,mn<jU 
councils 
Health — 

authorities, 293, 294, 350 
boards, 294 
eammitteee, 293 
Heemraden, 7, 33 
High CommiaDODei «l London, 496 
for South Africa, 38, 496, 5J4 
for United Kinj^om, 496 
High court, see Courts 
Higher education, 287 
History of constitution, 3, 45 
Honouiable, title of, 129 
Honours, 128 
Hospital^ 290 

House of Assembly, see AsaerrUily, 
Parliament, Legislature 
Houses of Parliament, see LegxslaPurt, 
Pariiament 

Immigrants, prohibited, 105 
Immigrants’ Regulation Act, 165, 
167, 171,414 
Immigration — 
appeal boards, 166 
Asiatic, 165, 167 


Immigration (coni ) — 
officers, 165 
Quota Act, 166 
Imperial Conference, 486 

See Inter imperial relationship 
Lnpenal Parliament- 

acts of, extending to Union, 90, 
556 

legislation of, 94, 556 
Btotus of the Umon Act, 101 
Statute of Westminster, 100, 555 
Implied powers of provincial council, 
204, 291 

Lioidantal powers of provintinl 
council, 264, 291 
Licome — 
tax, 159, 275 

appeal court, 374 
Indemnity, act of, 428, 429 
Independenco of dommions, 481 
TnHian* — 

agent goneral, 170 
agreomont, 169 
position of, 167 
restrictions ou, 167, 446 
See Asiatics 

Indmsibilitv of the crown, 484 
Induntnol disputes, 545-7 
Inferior courta soo Courts 
Inland re\ciiue, 150 
Instructions, Royal, 123, 610 
luter'Coloniiil Council, 40 
Infer-imppTial rplations report, 1 20, 
133, 135, 136, 138. 481, 487, 490, 
401, 499, 500-6, 510 
Inter-impenal relationship — 

arbitration imperinl tribunol, 506 
communication — 

diplomatic chnniiols of, 493 
intor-imperial, 487, 493 
with foreign governments 491 
with South Wrat Africn, 492 
consultation, 487 
diplomatic I'C'presenlatioii — 
crodeutials, 495 
immunity, 495 

ministers plenipotontian , 494 
treaties, at, 504, 505 
foreign affairs — 

channels of communication, 496 
convention of consultation, 487 
diplomatic representation, 494, 
500, 504 

mterebange of views, 487 
Locarno Treaty, 490 
High Oommissioner — 

for the Umoii in. London, 496 
for the United Kingclom m 
South Afnoa, 38, 406, 534 
precedence of, 496 
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liitoi impoiidl iplationship {eont ) — 
iinpeiial confcicurea, 483 
status — 

dnisibilily of tho Ctomiu, 484 
oqueLty of, 47U 
olution of, 479, 480 
independence, 481 
m iiiteiiiational lau 481 
inombeiahip of the Leagae, 46J 
noutiality, 484 

Peace Tieaty, 1019, 474, 483, o03 
peiboiinl union, 484 (u ) 
lecogiution of, 482 
StatuB of the Union Act, 1934, 
sec Index to Staliitea 
tieatiea — 

acceptance of, 490, S02, S09 
aeti\e obligations undoi, 490, 
303 

conuneicial, 407, 498 
conventions logaidmg, 487 499 
fni ouied nation treatment, 407-9 
form of, 499 301 
full pouois, iOO 
Laubanne, 490, 303 
legiilation loquiied, when, 502, 
309 

Locarno, 490 
multi latcial, SOS 
negotiation of, 499, 604 
pleiiipotentianos, 300, 503 
latificatiou of, 490, 501, 302, 300 
lopicsontation at conli rentes 
504. 303 

signatuie of, 499 
tiado, 497, 498 

Union, with Uermany, 302, 308 
Vcisadlcs, 479. 483, .303 
'Washington Dibarmoment, 303 
Intel 101 — ■ 
ilepaitmont of 142 
iniinstei of 142 340 
Litcinal cifiaiis of Union, 94 142, 

JiiteintitiOiinl status, 481 
Imoipiitation of the constitution 
103 

Intoxicating hqiioi, natucB and, 447, 
404 

linalitlit> — 

Iriigation, 346, 330 

of municipal by-lnus, 294 
pioMncial oidiiiances, 91, 258, 
202, 322, 586 

Joint — 

luks and oicleie, 237, 239, 373 
sittings — 

undoi section 63, 233, 217, 370 
undci section 132, 238, hOL 


Judges — 

appellate division, 337, 683 
appointment of, 586 
local di\ iBions, 367 
poueis, mhoient, 3.37 377, 387 
lemoval of, 307, 387 
salarieB, 378, 587 
Judicial power — 

Oiango Fiae State Republic, 30 
South Afiican Republic, 33, 34 
Unicm, 78, 87, 357, 583 
Judiciary, aee Juttiee 
Justice — 

adminiatmtion of — 
in Baautoland, 635 
in Bochuanaland, 537 
in Semth-West ^rica, 629 
in Swaziland, 541 
administrative tribunals, q v 407, 
advocates, 364, 382, 691 
appellate division — 
eatablishment of, 367, 683 
judges of, 357, 583 
jurisdiction of, 337, 360-2, 590 
qiionun, 360, 589 
seat of, 361, 589 
attorneys, 364, 382, 591 
attorneys general, 379, 398 
Charter of Juatiee (Cape), 334 
cucuit courts, 364, 337, 686 
deeds legistries, 397 
development of judicial institU' 
tions, 7, 8, 10, 364 
eaatom districts court, 356 
local division, 359 
evidence, introduction of Engbab 
lules of, 354 
heemraden, 7, 33, 354 
high couit^ 

of Southern Rhodesia, 355, 36I» 
375 

of South-West Afnca, 629 
bee Courts 
'Rorome \tn vppnA 
inferior courts, S66, 3C9, 371, 373, 
381 

judges, qv — 

appointment of, 377, 587 
snlaiios and pensions, 378, 387 
juries, 364 

justice of the peace courts, 366, 371. 
landdrMt, 7, 364 
magistrates, 366, 380 
magistiates^ courts, 360, 369 
master of the supreme court, 378 
messengeis of the court, 381. 
minister of lustice, 379, 698 
native — 

appeal court, 372 
liuof’s couit, 371, 373 
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commiafflonCT's court, 371, 373» 
383 

coorta. 371, 373. 
divorce courts, 372 
Xatal native hi^ court, 22, 373 
petty, 371, 373 

pre-Union courts, 333, 333, 586 
pnvy council, appeals to, 37o, 388 
procedure, introduction of English, 
354 

Bead % an Juatitie, 333, 334 
review, 365 
sheri^ 381 
aobcitor-general, 380 
Southern Rhodesia, Court <dt 
333, 361, 376 

South-West ^noa, g v 526 
special cnnunal courts, 363, 44U 
special justice of the peace court, 
366, 371 

Bupenor courts of the Union, 336, 
386 

appellate junsdietion of, 364, 
386. 

supreme court of South Afnca — 
appellate divieion, 358, 385 
inrudiction, 338, 364, 367 
690 , 

crumnol jumdiction of, 363 \ 

OiBt Cape aupreme court, 7-10^ | 
353 

judges of, 377, 387 ' 

local dl^'lSlons of, 368, 3S6 
proMncial diiisions of, 368 366 ' 

reiiew of infenor court decisions, 
363 

table showing venous parte of, 
374, 375 , 

water court, 373 

See Sawtoland, Btchuanaland, \ 
South’Wett AJnco, Suastland. 

Wing, ' 

'ean do no wrong', 173 
common to all, 484 
head of personal muon, 482, 484 
prerogative of, 131, 606, 607. 612, 
delegated, 117, 131, 606, 607, 
612 

Boj al Exeeulave IXmctums and 
Seals Act seelyidezK^Siattaa 
South Afnca Act references, see 
Appendtr JU. 

Status of the Union Act, see Indat 
o/Siatuieg 
King B counsel, 128 
Kingship common, 4S4 
Kotse, chief justice, dispute with 
President Kruger, 34 


civOized, 345 
indnstn^ dispute^ S4&. 
name, 443, 466. 
paitv, 143 
pioblfflii^ o4d 
strikes and lotk-outa. 545. 
trade muons. 543 
wage legulation 349 
leaddrosts, 7, 354 

asttlenient, 350, 468 
ImidtoiDie — 

deeds xegutntion, 354, 398 
sativev M9 
tribal, 468. 

Language, official, 65, 598 
Lausanne Treatv, 490. 503 
Lsw^ 

common, o£ the Umon, 383 397 
cmmnal, 389 
native^ 399 
Roman-Uatcli — 

ertensum of, in South Ainca, 6, 
384. 

feetmea of, 389 
future of, 396. 
ongm of. 6 380 
present state of, 38% 389, 396 
principles of. 3S9. 
sources of, 386, 388 
nUe of — 

departures from, 433 
redress for illegal arrest 423 551 
Tight to perecuial freedom, 423, 
531 

wnt de homirtt Itbero exfiibrndo, 
424,551. 

writ of Ao8eae corpv*, 434. 551. 
written and unwritten, 73, 74 
See Zepaf oJSovBi A/nea 

stotute, 397, 597 
Laws — 

meaning of m South AfriPJiwi 
Bepublic, 34 

written and unwritten, 73. 74. 
League of Xations — 

a^ South-West Africa mandate, 
511, 

membership of. 481, 483 
I«gal ^mem of South Africa — 
admmistrBttve law, 407. 
administrative tribunals, 407, q v. 
before Unioii, 386, 597. 
developaneut of, 386. 
features of modem Bonian-Diit<di 
law, 389. 

mfiuenee of En gbah law, 385. 
law of — 
contract, 393. 
crunch 389. 
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I ] 'hots or VTo&gs, 394 
• legations, 393 
I'^rsons, 3^9 
]>t>p«ty 3<I2 
BUO(w«ion 394 
torta 3'i4 
naint Ui , J'>‘> 
liioicfiurc- iii< I i.\idenei. 334 
Kunuii-Diiruh kn 
!"** La I 

Mutute lau. 3<47 
I «'2atioij:< 49'>. 49o 
Legi-Jarion. — 

aiiiPTiiitnB'nTS made in each house, 
233 

b\ pro\ n la! council, 25^ 322 9 r 
braclcet the 233 
oominitree "tax^e 229 
fleaiUcKk^ 232 

disagivement betireen houses -232 
exchange of bilk beta ecu houses 
23u 

first readuLC, 225 
joint -ittiuff— 
under section b3 232 236 
unrkr section 152 JdJ, 236 
meMdg^— 

from goiemor general. 226, 239 
one house to rhe oth^ 23Ci, 
2W 

inone% bilk. 14 13) 223, 212 246 
17 1 

TutiaT'' bill, 227, 563 
Wi>atc BiM Procedure .let, 1912. 
229 

? roce*s oi 223 
roclamjtioii — 
natneafidira 41^ 460 
temrorits od4. 601 602 
prOMiuial council, b^, 236, 322, 
? ' 

public bill S21 

lejxm btagc> 226 

'^uini reodiiia 226 
signatuie and eiiiohuciit ot act^ 
244 577 

thud n.>adin^, 226 
Lcgklictice afaaeuiblv, wee A»«e(«5fjr. 
Le^Matne council — 

Cape, 13-16 
Xatal, 20 

Orange River Coloin 37 
Traii«\ lal, 37 
Legi'^laturo — 
federal, So 
one chamber — 

adi outages of, 29, ISO, 224 
Orange Iree State, 29 
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I Lcgiaktuie, one ohainber (coHf ) — 
provincial, 91 
I subordinate, S8, 91 

I snpmnacy of Union. S3. $7. 

I Colonial Lavs Validitv Act, 9& 

559.560 

I former limitationa on povns, 93. 

Statute oi Westnimster. 100,555, 
see Zhtfex 0/ Slatuira 
Status ot the Union Act see 
IihUst of flafwte* 
tvochamber. 1S3 
upper chamber 166 

advamagea of, 1S6, 225. 
weaknesses of, 166, 224. 

Letters Patent — 

govemor-genenl'a, 123 6u6. 
granting advisory conncil, 9 
lepresentatu e governmcDt. 13. 
respousible government. 16. 

' proiidmg for government of 
Uranire River Colony and 
Transvaal, 36 
Lscenees — 
bquor, 286 
prDvmctal, 277 
reserved to Union, 3S5, 267 
revenue from, 277-67 
' trading, 279-87 
Lieutenant •gO)emor, see Govtmor 
Loan account 136. 

Local — 

adnumstratiou boards, 293 
areas, 293 

Buthoriti^ 292 585. 
boards 293 
council* native, 451 
' div Lsional coimcik, 292, 585 

gov enuoent — 
finance 292 
legielatioii of 294. 
imtiv CP 451, 404 
boutli-iVcat Africa, 525 
I liealth — 

authorities, 293 
boards. 294 
committees, 293 
institutions, 201—4 
legislation, powers of, 294 

dial r tmina tion against coloutod 
persons, 296, 298, 585 
mumcipal councils, 291-4 
power to trade of local authorities, 
264, 298 
town — 

boards, 291—4 
council 291—4 
village- 

management boards, 291-4. 
councils, 291-4 
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Local authorities, see Local 
XiOcal go\eminont, see Local, Jkfuntet- 
paiMtea, Native, Vr<n.mttal eoun* 
cila 

Locations, natno, 298, 463, 471 

Magistrates — 

appomtmont of, 366, 360 
courts, 369 
pre>Union, 331, 356 
South-West Africa, 530 
Mandated Territory, 511 
See Sovih-Wtat Africa 
Markets, provuieial control of, 303 
Martial law, 428 

Merchant Shipping legislation, 13% 
5S7 

Miners' tOi thnaa hoard, 409, 413 
compensation, 409, 413 
Mines and Works Act, 409, 413 
Ministers — 

appointment of, 17, 139, 141 142, 
668 

resignation of, 16, 17, 18, 142. 
right to sit m either house, 14, 141 
See Cabinet 

Ministerial responsibility, 17, 139, 
141 

Missions, 467 

Mist. Jacob de, at Cape, 8 
Money hiUa— 

not to originate m senate, 224, 676 
recommendation by governor- 
general, 222, 576 

senate may not amend, 14, 16, 222, 
246, 676 
SeefitUs 

Money ordinances — 

recommended by administrator, 
319, 327, 684 

Motor CaiTier Transportation Act 
409, 414 

Movement towards union, 63 
7&unieip^itiee — 

difierent kmds of, 291-4 
legislation of, 294 
powers — 

different from provincicd, 269, 
294 

diacrinunation on grounds of 
colour, 296, 298 

Natal— 

committee of management, 19 
Constitution Act, 1893, 26 
constitutional development m, 19 
crown colony go^ enunent m, 20 
franchise in, 22, 26, 199 
Native Code, 460, 461 
Trust, 471 


Natal {cont ) — 

responsiblo govenunent, 25 
Volksraad of, 19 
Zululand, 21, 26 
National Convention, 68 
National parks, 304, 311 
Nationality — 

British, 160, 698 
loss of, 164 
Umon, 161 
Native- 

administration — 

Aot of 1027, see Table of Siatiaea 
of justice (in Natal), 22, 25 
of land, 468 

of Ordinance, 1875. 1887 (Natal), 
22 23 

vested m governor gencrol-m- 
council, 24, 460, ODU 
affairs — 

administration of, 469, 4G0 
commiSHion, 448 
control of, 463, 600 
executive administration of, 469, 
600 

governor-general as supreme 
chief, 24, 460 

vested in govomor-general m- 
council, 24, 460, 600 
areas— 
control of, 461 
Oiango Free State, 466 
reserves, 450, 471 
durf — 

appointment of, 462 
co^oroncee, 440 
court of, 371, 373 
powers of, 462 
supreme, 24, 460 
code (Natal), 24, 460, 461 
control of — 
curfow, 466 

land administration, 468 
movemonts ol natives, 464 
passes, 464 
Urban Areas Act, 463 
commissioners— 

appomtmont of, 371, 373, 381, 
603 

courts of, 371, 373, 381 
oourts — 

chiefs’ and headmen’s, 371, 373 
Natal Native High Court, 22, 23, 
373 

Native Appeal Court, 372 
CommiBBioners’, 371, 373 
Divorce Court, 372 
customs and laws, 399 
development fund, 159, 360, 473 
disahihlies, see Reatnettona, infra 
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INDEX 


Nftluo (com/ ) — 
f'xfTnption certifirnto, 26, i 17 
fmtiphist* — 
only Cape, H 

Liitinichccl 111 honth Africa Act* 
62, 67. 102, l‘)7, lOa 
Natal, 20, 26, 109, 200 
Ndtnp rianelufco Act, 1885, 26 
piohlems of 82, 87 
Oltu (Jio\ Act, lt»04, 452 470 
Olcii (iiov Di'<tiKt Council, 4o2 
goMinmcnt by pL’oclanuitioii, 450, 
460, 600 
labour — 

Noti\e SeiMce Contract Aot, 
445, 447, 466 
pioblcnis oi, 545 
Ltw anil cuBlom — 
featmcti of, 300 
inaMins of, 405 
recognition of, 403 
knil— 

Alt, 1013, 402, 488 
imlrt ulual f cniuo, 469 
irscnO'j, 456, 800 
tiilul tenuio, 452, 468 
logiolntion by piockmation, 450, 
480 

local RO' eminent — 
cliitiict couiicik, 4ot 
genual (oniieils 452 
(jli'iitlicN Alt 452,470 
(ilm Ott\ DisliKt Council, 152 
local councils — 

(li'itrut, 451 
gi'iieral, 452 

powers and ilutics of 151 
I itcs loMi'il b\, 152 
n«M line ot, 451 

I’oiiilul iiicl (Iciu ml Connnl, 451 
Ti iiiskcian 'lciuioiH-» Clencwl 
(ouiKil 451 

rniie.1 Tian-kiian Tiiiiloiioa 
(ii iieial C'ouiwil, 453 
iiiis-<inii sliitioiis, 157 
>.ita] - 

(oik 21 4li0 401 
fi.tiK l»H JO, J2 20 
iiitiM liigli «oui_t 22, 21 liJ 
AaliM luisl 111 
ies(*i\es, 471 472 
bupiciue chief, 2 1, 460 
Natnc Aclnumslrutioii Act, eie 
JwJei of Statutey 
native atfftiTs tonunission, 148 
ihilivo (1( \ elopiiw nt fund, lotf, 475 
Nntivu Heivue Coiitiait Act, 466 
NntiviM’ i-’iuliainontan Kc^re 
scnlnlioii 13dl, 46h 
|iubb laws, 461 


Native {cont ) — 
policv- — 

different in each colony before 
union, 61 

carlioat bogtnmnga of, 5 
eegingation, 469 

problems. National Convention, at, 
62 

European attitudo to, 63 
removal of, from particular district, 
432, 461 

representation — 
general councils, 462 
in parliament through nominated 
senators, 448, 564 
native affairs commission, 448 
reserves, 456, 471, 472, 600 
restrictions^ 

olectorol privileges, 13, 20, 26, 
197, 199, 201, 448 
freedom of movement. 287, 447, 
463, 464 

land ownership, 446 
liquor privileges, 447, 464 
pass laws, 464 

Riotous Assemblies Act, 171, 435- 
8, 461 

segregation, 469 
supremo chief— 
governor-genera! is, 24 , 460 
Natal Native Code, 24, 460, 
461 

Native Adnunistiation Act, 24, 
460 , see Index of StaMee 
powers of, 24, 461. 
taxation — 

native development account, 169, 
473, 474 

iiativo development fund, 159, 
473, 474 

provincisl restnction on direct, 
277 

tribal lev les, 474 

tciritoiics and pToteotorates, 63-4, 
601, 602 
tubal — 
lev les, 474 

system, 462, 470, 474 
tenure of land, 452, 470 
Zuluknil Nativo Trust, 472 
Naturalization — 

Bntiali, 160, 698 
eertifirato of, 160 
levocation of, 164 
Union, 161 

Neutiahty, 481, 484, 487 
No confidence, v ote of — 
administrator, 336 
effect on mini&tiy, 16, 17, 18, 142 
provincial executive, 339 
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Non Kuropoans — 

meaning of teim, 204| 44> 

SOO COloUlui pUAOHA, 

ikOtixe 

Oath of allegiance, 16J, 164, 213, 216, 
572, (iU7 Oil 

Officer admiiii'atenng tbo go\ oriiniont, 
121, aOl, 607, 608 
OfficoiB — 

of piiliainont, see Parliament 
of pio\ incial council, se® Ptountitd 

of the government — - 
executive, 116, IjO 
pro\mciai, 31ft 
public servants, I6li ^62 
See Public aeivtce 
Official languages — 

entrenched, 65, 64, ^88, 601 
m public borvice, 15i> }86 
South IVest Afiica, 219 
Oiange Free State— 

Bloemfontein ConveAtioii, 27 
British occupation, i7 
British sovereignty, 1S48-74, 27 
constitutional dev elopitont, 27 
exoculivo council, 27. 28, 31, tl4 
fianchise, 26, 190 
grondviet, 28 
native — 
couiW 
laws, 31 
rights, 11 
supicme (hief, 22 
president, 29, 30 
provinces, analogy with, 29 
Volkhiaad, 28 
Orange Riv ei Colony — 

Ciown colon} govorjunent in, 36 
fianchise, 199, 200 
Inter Coloiual Councd, 40 
protection of natives m, 37 
lesponsible government m, 37 
bet* Orange 7’«c 6w<c 
Oidei in council. Id, 74 
Ordinances, see Piovifif-fol council# 
Oiphan masters, board of. 6 

Paidon, 129, 612, 613 
Peiliaxnont— 

appropiiation, 223 
assembling of, 210, 264 
aeBcmbly — 
committees ol, 
constitution of, 191 
ofiiceis of, 21ft, 573 
use of lotteis M P . 184 
assent to bills, 241 
‘bracket’, the, 233 


Parliament {cont ) — 

chauman ot comimttees, 217 
closun, 221 

eommisaioii to open, 213 
committee — 
soiccl. 217 
standing oiilcia, 217 
supply, 222 
ways and means, 223 
wlmlo house, 216 
contempt of, 221, 222, 251 
deadlock bills, 232, 234, 776 
diaagioement bouses of, 212, >76 
^asolution of, 136, 247, 564 
exchange of bills botwicn bouses, 
230 

financial business of, 222, >77 
functions of, 185 
government business, 220 
guillotine 121 
jomt sitting — 

diaugieemeut (section 61) 212, 
2Jb, ‘567 

entiencbecl clauses (sictioii 1 >2), 
231. 238, 601 

legislation, q o 

legislative poweis ot, 83, 576 
limitations on soveicigntv bt, 03, 
>70 

xoombcis of — 

oath to be taken b} , 18 1, 21 k 772 
pavnveivt oU 183, 774 
qualifications of, lOJ 771 771 
momv bills, 221. 224, JlJ, 246. 
>75, 576 

loconuneiidcd b\ gov « t uoi 
gciiciol, 221 577 776 
sonato s powns 221, 221, 232, 
246, 777, a76 
officers of — 

chaiinuin of comuiittocs 217 
cleik of the liouso, 2L6 
deputy — 

chairman, 217 
spcakei, 217, 572 
gentleman uslier, 218 
piesuient of senate, 21 8, jO) 
wngoiuil at aims, 218 
spcakci, 217, 217, 571 
opening of, 212 
oigoiuzetion of, 210 
poweis, legislative, 23 
poweis and privileges, 249 
piivato bills, 227, 583 
process ol legislation, ^25 
proclamation — 

dissolving, 248, G64 
proroguing, 247, 664 
Bummomng, 211, 564 
piorogumg of, 247, 561 
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PiirljAHicnt (cont ) 

publii bills 225 

lulcs of pioti time, 219, 571 

senate, q i 

speech troni throne, 213, 216 
fauiiunoning of, 211 , 101 

SiH) f e7<6/utfon, iScHate, Vpptr 
JJouae, LfquXalxim 
Pait^ system, 113 
Fasi laws, 404 
Fas'spoits, 112 
FcuiHgr, 08, 128 
FonsioTw— 
judges, 378 

public wr\aal9, 78, 152, 199 
IVrsonal nnioii, 482, 484 
]*(>tition of light, 171 
I'liu lints, 5 
Folitic,, 103 
Fnneloland, 114 
Forts, s( u Uathaura 
Fostnl \ oting, 206 
Pounds, 303 
Fou( lb — 

ijlibtribufion of, 85, 91, 258 
e\pinti\e, 116 

of lo<al roundls (iitituo), 451 
of luuiiKipnlitics 294 
ot poiliamcnt, 8 1, 240, 171 
of piOMnci'N, 01, 218 182 
of bupiciTio thief, 24, 419, 400 
Pietodeme ouloi of 129 
Pieteiopfe, unpctiul, 497, 408, 400 
ibinogaliit., Bo}iil — 
cUssihi utioii of, 131 
delegntccl to gu\cinor gcncuil, 125, 
131, 607, 600, <>12 
luw 111 Doiiuiiions, 131, 112 
pj lA j oouiu.ll, nppodl to, 475, 588 
Fiesulcut — 

Ordiigc 1*100 Sloto— 

(Ici lion of, 20, 30 
position of, 20, 10 
ponois of 20, to 
South ..Ifi i< ,111 Kopubhc— 
cloilioii of, 32 
po-ition of 12 

poueittOf, 12 

Cmtod StntLb, 31, 313 

FiO'sS — 

parlminentdiy elottions, 208 
Riotous Aascmblios Act, 438 
Prime mmiblei — 

advises govcinoi general, 146 
choosos Labiiiot, 145 
first uso of phrase, 17 
privalo bills, 227 

Pi ivy council, appeals to, 373, 588 
Piocla/natjons — 
cuifew, 465 


' ProolamntionB (oont )— 
clootion — 

I assembly, 205 

I senate, 180 

dissolution — 
assombiy, 248 
senate, 248 
legi&lation by — 
natn o affairs, 459, 460, 461 
imtive tomtories, 534, 601, 602 
pioitiguing parliament, 247 
summoning parliament, 211 
tiibal luv} , 474 
Pioperty — 
lau of, 392 
qualifirations — 
eaily Cape eleotoial, 13 
, senate, 100 

■ upper houso (Capo), 11 

I upper house (Natal), 26 

Volksuiod — 

Omngo 1*100 State 31 
boutli Afncan Republir, 32 
Ihoportional representation — 
dbotion to sonato, 180, 507 
provincial executive, 310, 597 
XhoviDces--* 

administrator, 312, 333-0, 570 
appointment, 315, 316, 578 
• coutiol of, 310 

executive coxomittee in, 120, 580 
poMOib, 315, 581 
loinoval of, SI5, 578 
enlory, 316, 310, 578 
I boiioujug powers of, 281, 340, 582 
I compaiison — 

' Australia, 321 

Canada, 328 
Nevv 2!r>vland, 320 
Snitmlaud, 314, 321, 331, 340 
I control ot — 

I by porliament, 270 

I by Union govenunont, 260, 584 

councils of, see Provincial uoitneila 
criticibm of provmcial syslem, 328 
discussion on, at nationol convon* 
tiou, 64 

education, control of, m, 287 
exocutivo conumttee — 

I LompariBon -vntii — 

cabmot — Auatralia, 313, 361, 
Canada, 313, 315, 321, 328, 
Now Zealand 320 
executive — Orange Free State, 
314 , ro^onsible, 321 , South 
African Republic, 314 
Switzerland, 314, 321, 331, 
' 340 

constitution of, 310, 580 
I powers of, 320, 321, 680, 681 
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INDEX 


esc 

Fro\ mcea, executive committee 
{cont ) — 
qiionim, ^20 
Tomo\al, 320 
salary, 320 

features of constitutions of, 312 
federal cheractonsticB of, 61, 85, 
188, 312, 341 
financial — 

Relations Acts, 274, soe Index of 
Statutes 

relatione with Union, 81, 281 
system of, 281 
govenixuent^ organs of — 
administrator, 312, q i> 
executive comnutteo, 310, q v 
provmcial council, 322, q v 
revenue, sourcoa of — 
assigned, 285 
subsidies, 284 
taxation. 274 
tiansfoi^ 284 
taxation, 274, 281, q v 
Frovmcial adnunistration — 
actions by and against, 176 
See Prot mciol councils 
Provincial eounoile^ 
a ppropriation, 326 
assent to ordinencea, 259, 327 
authority of, 01, 959 
committees of, 326, 326 
constitution of, 322 
control— 

by Union Parliament, 270 
by Union government 269 
dissatisfaction witli, 328 
dissolution of, 324 
duration of, 324, 350 
elections for, 323 

legislative powers, 91, 259, see 
powers, tn/ra 

money ordmanccs, 319, 327 
nature of, 259 

not delegatoB of parliament, 269 
officers of, 325 
ordinances — 

appropriation, 326 
assent to, 327 
mvalid, 91, 258, 262, 322 
promulgation, 269 
repugnant to acts, 91, 263, 370 
party politics m, 331-6 
powers of — 

agnculture, 290, 582 
borrowmg, 281, 582 
bridges, 302, 682 
charitable institutions, 290, 682 
education, 287, 682 
financial matters, 273, 582 
fishing, 304, 582 


PromnciBl councils, powers of {cont )— 
gamo preservation, 904, 311, 582 
hospitals, 290, 582 
mcidental, 264, 261 
legislature, 91, 269 
lienees, 277, 287 
local — 

gDvemmont, 291, 582 
matters, 306, 683 
works, 301, 582 
markets, 303, 582 
municipal government, 291, 592 
‘private* matters, 300, 583 
prohibitory, 274, 683 
punishment, 305 
TOascmahlenesa of cxerciMi of, 
206 

roads, 302 
taxation, 273, 582 
unreasonable exercise of — 
colour diacnmmation, 267, 298 
oppreeaivo, 266 
unjust, 266 
proceedings in, 325 
qualifications of members, 323, 
679 

rules of debate, 325 
sesaiona of, 324 576 
status of 340 
Provincial finances — 
asBignod rovenuos, 2S6 
control of by Union goi-emment, 
281. 346 

expenditure, 326, 683 
income tax, 376 
personal tax, 274 
re\enue — 
assigned, 285 

ordmoiy taxation, 573, 286 
BubsidiM, 284 
tranaferr^, 284 
taxation, 273, 281 

Provincial quota, m constituoiicioB, 
72, 323, 567, 676 
Provmoial revenue fund, 282, 583 
^ovmcial system — 
abobtioxi of, 340 
comparison with — 

Australian states, 313, 321 
CanadjsJi provmces, 313, 315, 
321, 328 

New Zeeland system, 326 
Switserluid, 314, 321, 331. 340 
cnticiaza of, 328 
deadlock m, 333-6 
federation, 61, 86, 188, 312, 341 
nature of, 356, 312 
reform of, 336 
weakness of, 332, 337 
working of, 328, 340 
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Public — 
bilU 22 j 
lobt, 117 

debt commibsion, 157 
health, 146 

olhcera, see aeiute, mjta 
See 0^ce>6 
veiMcu — 

‘uKisoiy couiieil. 111 
appoiiilinoiit to 111 , 162 
euil liabilitv of membci->, 177 
(oinmission, 1U6, 140, 508 
discipline, 41i 
disiuissal, 1 12, 110 562 
di\i«ions of, 140 

olhf lal IdiigUAges in. 111, 508, 
lOO 

pensions, 78, 112 100 
ptoMiucs, 120, 122, 1Bl 
HoulhMcsl Atijea, 110 
'vmted iifilits ul time of union, 
148, 506 

Qualihratioiiv^ 
assimbh.lOl 171 171 
o\i<uu\i comiadtci, 310 
fintuliisi — 

isMmblj 107 100 204. ibS 
Euiopcan, 107, 200, SbS 
fenuifo, 201 

non Luiojxnn, 100, 201 108 
vnati 188 00.1(31,57) 
miinstoi- 1 U, 102 
piOMiiml louiKil 121 170 
sonnti, 100 504,501, >73 
Qintioul VI i 
Quota 

jiiuingialion (00 

pioMncial ulictoidl 72, 32), 567, 
170 

Union ( Icctiual 72,107 

llnce disduniintioii, legislation 90 
200 20S 140 
lliiilvn^s and li'iihouis — 
adoiinl, laO 101 
administmtuni 111 VH 
audit 1 10 >00 
1)0 11(1,111 194 
budget, >2) 

capital accoiuit 1 16, 195 
(X)nb1 ruction 11) 
dibciplina!] boaid, 411 
fund, 1 17, 5'Jl 
iQunugi iiu nt 1 13, 1 >4 
]iiinist< 1 of 111 
pie Union pi oblenis — 
agicemont of 1909, 05 
competition, 4S 
confcicnto of 1008, j7 


Hailnajq and hnrbours, pro Union 
problems (coni ) — 

Subomo Momoianduiu 48 
Tieety ■nilh Portugal 1884, 40 
unification, efiocl of, 48 
latea, 154, 594 
legulationa, 154, 410 
revonno, 1&6 
sctvantB — 

appointment, 164 
diachaige, 410 
miwonduct, 410 
penoions, 78, 153 
ttafhc, 113 

Rcfcienduin in Natal on Union, 06 
R^atiai ot doecib, 354, 368 
Regulations — 
railn nv, 408 
abitutois, 407 

Remoial fiom any aiea of peisoii, 
436, 401 

Repatriation of Indiana, 00 
Repeal of sections of boutli A.fiica 
Act. 98, 104 

Rcpiosentative government — 
efiorta to obtain, m Cape, 11, 12 
failure of, ui Capo, 15 
grant of, to Cape, 12 
Natal, 20 

Repubbe, wo O>ong« 7'tee iStota, 
6outh African Mepubhe 
Ropugnanci — 

of onlinoneoa to Acts, 91, 263, 270, 
58) 

to impel idl legislation, 98, 150 
Reservation of billa — 
native temtones, 005 
picvious poBitioii, 95, 577 
statub of the Union Act, 135, 243 
Resolution — 

of govonor goneiol in eouneil, 117 
of puiliBinont, 102, 238, 242 
on intienched clausus, 102 
of Volksiaad, 34 
Res]>onsiblo executiv e, )2I 
Re^>ousiblo govoiiinuvit — 
boguunng of, 10 
csMTitial foatuie of, 16-18 
gj ml of — 

Cape, 10 
Natal, 25 

Oiange River Colony, $7 
T^anavaal, 37 

Revenue, seo ^tnanetol System of 
Union, Pi evinces, PiovmcMl 
rvnamces 
Review — 

automatic, of magistratea’ deoi* 
aioDS, 363 
Solboino, 46 



638 mOEX 


Ri^ts o£ officers &t timo o£ Unioai 
148, 599 

Bjgid constitutions, 28, 34, 74, 84, 
99, 103 

Biotous Assemblies Ads, 171, 436, 
461 

Road Transportation Board, 409 
414 
Roads — 

divisional council, 302 
mam, 302 

provmcial powers, 302, 360 
Romaa-Butcui law — 
extonsion of, 386 
features of, 389 
future of, 396 
introduction of, 6, 386 
law of — 

oontrect, 393 
crime, 389 
delict^ 394 
persons, 389 
property, 392 
succession, 394 
origin of, 6, 386 
present state of, 383, 389, 396 
prmciples of, 389 
sources of, 380, 368 
Royal Executive F^tions and Seals 
Act, see Index of Stotuta 
Royal instructions, 126, 131 
Roval Frerogatrvo, see Prerogahm 
Rule of law — 
departures from, 436 
redr e s s for illegal arrost, 423 
right to personal freedom, 423 
writ do homine libero eehtbendo, 424, 
561 

wnt of liahtas corpus, 424, 661 
Rulee — 

parliament, 219, 676 
provincial council, 326 

Salary — 
pi^ee, 378 

members of parliament, 183 
Sea^— 

of government, 60, 65, 76 
of iogiBlature, 60, 66, 76 
of provmcial capitals, 324 
Schools — 

agricultural, 287, 348 
boards, 287-9 
native, 474 
state-aided, 289 
S 3 rstom of, 287 
tochmeal, 287, 348 
Secession, 484 
Selbome, Lord — 
as high commissioner, 39, 46 


I Selbome, Lord (coiU 
1 dispatch, 46 
I review, 46 

select ccanmitteoB, 217 
I Self-government, grant of, 12-37 
See Representatiie and Beaponnbh 
Oovernment 
Senate — 
clerk of, 218 
constitution of, 188, 664 
dissolution, 246, 563 
election to, 188, 664, 597 
federal olmnent m, 188, 312, 341 
gentleman usher, 218 
members of, 188, 190, 664 
money biDa, 223, 224, 236, 248 
nominated members, 188, 664 
officers of, 218 
procedure m, 224 
proclamation — 
dissolving, 245 
elections to, 169 

property qualiBcations, 190, 664 
qualifications, 190, 666 
vacancies, 169, 664 
Senator — 

disqualifications of, 190, 191 
election of, 168, 664, 697 
nominated, 188, 664 
quabficationa, 190, 665 
representing native races, 188, 448 
664 

salary, 183, 574 
Session — 

parliament, 211 
provincial council, 324 
Shipping board, 156 
Sinking fund, 157 
I SolieitoT'general, 379 
South Africa Act, 1877, 56 
I South Afnca Act, 1909— 

) aznendmeoite to, 103, 108 

innovations ofioclod by, 43, 71 
mterpretation of, 103 
I nati'S of constitution imdcr, 71, 
80 

I passing of, 66 

{ Status of the Vnion Act, effect of, 
93, 101 

Statute of Westminster, oifocl of 
93, 100 

South Afriean Republic — ■ 
constitution of, 314 
franchise m, 32 
judiciary, S3, 34 
occupation of — 
in 1877, 336 
I m 1900, 36 
I president of, 32 
I resolutions of Volkaraucl, 34 




